au. we YYOrt 18 (LPI 


REGISTERED NO. C. 352. 


THEM 


CALCUTTA LAW JOURN AL 


INDEX AND TABLE OF CASES, &c. 


PUBLISHED BY” 


R. M. MA JUMBAR, 
EDITOR, 





maaa 99 ———=» 


Vol. 73, 


(January to June) 
1941, 





- CALCUTTA. 
CALCUTTA LAW JOURNAL OFFICE, 
8, OLD Post OFFICE STREET. 
All rights reserved, 


_—_——— 


THE 


CALCUTTA LAW JOURNAL. 


Y 


REPORTS OF CASES, 


DECIDED 
BY THE JUDICIAL COMMITTEE 
OF THE PRIVY COUNCIL ON APPEALS 
FROM-INDIA, 
BY THE FEDERAL COURT 
AND 
BY THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL, 


Vol 73, 


(January to June). 
1944, 


CALCUTTA. 
CALCUTTA LAW JOURNAL OFFICE, 
8, OLD Post OFFICE STREET. 
All rights reserved. 


Eee S 


JUDGES OF THE HIGH COURT 
1944. 


` 


Chief Justice. 
The Hon’ble Sir Harold Derbyshire, Kt., K.C., M.C. 





Puisne Judges. 


The Hon’ble Mr, Justice J. Lort-Williams, Kt., K. C. 

H. R. Panckridge, Kt. 

Torick Ameer Ali, Kt. 

C. Bartley, B.A. 1. C. S. 

G. D. McNair 

o , Syed Nasim Ali, M. A., B. Le 

A. G. R. Henderson, B. A., I. C. $. 

R. C., Mitter, M. SC., M. Le 

in N. A. Khuodkar 

Fa B. N. Rau, Xt, C. L E. Ie Ce Se (0% deputation) 
N. G. A. Edgley, 1. C. Se 

Bijan Kumar Mukherjea, Me A. D. Le 

C. C. Biswas, C. I. E. 

R. F. Lodge, B. A., I. C, Se 

A. N. Sen, (4ddl.) 

T. J. Y. Roxburgh, C. 1. Es, 1. C, Se (Addl) 
A. S. M. Akram, (Add/.) 

i Radha Binode Pal, M. A, D. L. (Offg:) 





Advocate-General. 
Sir Asoke Kumar Roy, kK‘. 


Senior Standing Counsel. 
Mr. J. N. Mazumdar. 





Senior Government Pleader. 
Dr. S. C. Basak, M.A., D.Ls 


cf” 


EDITORS, 
Ashutosh Mukerji; M. An B L. 


Ramendra Mohan Majumdar, M. sc.,.B. L. 


AS yf ` a 
3° ing ERA i 
ioy 

Rye 3 

$ SAN I se ye ` 

AER Eh y a dean 

~a ~ 


TABLE OF CASES REPORTED. 


Voit. 78. 
—(:0:)— 
Pace, 
PRIVY COUNCIL. 

Babu Nisar Ahmad Khan v. Babu Raja Mohan Manucha 121 

Bank of Chettinad Limited, The v. The Conimissioner of In- 
come-tax, Madras f 387 

Jagadamba Loan Company, Limited, The v. Raja “Shiba Prasad 
Singh 563 
Jagadish Chandra Deo Dhabal Deb v. Debnath Mahto 261 
M. L. M. Mahalingam Chettiar v. Ramanathan Chettiar 96 

Maharaja Sris Chandra Nandy v. Rakhalananda Thakur 
(Deceased) 555 
Maharani Hemanta Kumari Debi v. Gauri Shankar Teid 568 
Mahomedally Tyebally v. Safiabai “ie 214 
Messrs T. and J. Brocklebank-Limited v. Noor Ahmode 135 
Mirza Akbar v. The King-Emperor ~ 252 
O. Rm. O. M: Sp. (firm) v. P. L. N. K. M. agape Chettiar . 166 
Radhakissen Chamria v. Durga Prosad Chamria 106 
S. R. M. C. T. S. S. P. A. Chettyar (firm) v. U. On. Maung 179 

Shankarrao Dagadujirao Jahagirdar v. Sambhu Wallad Nathu 
Patil 612 

The Mosque Known As Majid Shahid Ganj : v. Shiromani 
Gurdwara Parbandhak Committee, Amritsar . 199 

The Punjab Co-operative Bank, Limited, Amrita v. The 
Commissioner of Income-tax, Lahore waa 302 
Upendra Nath Bose v. Lall 145 

FEDERAL COURT. 

A.L. S. P. P. L. Subrahmanyan ‘Chettiar w. Muttuswami 

Goundan a/ias Avanashi Goundan and Advocate General 
- of Madras (Intervener) vee 1,429 
In re: Hindu Women’s Rights to Property Act, 1937 ~ te 415 
Lachmeshwar Prasad Shukul v. Keshwar Lal Chaudhuri 5I 


Mst. Atiqa Begum 2. The United Provinces PA 


431 


Vie THE CALCUTTA LAW JOURNAL. 


SPECIAL BENCH. 


Harsukhdas Balkissendas v. Dhirendra Nath Roy ... 
Promode Kumar Roy v. Benoy Krishna Chakravarty 


APPEAL FROM ORIGINAL CIVIL. 


Accowrie Mukherjee v. Sailendra Mohan Dey 


Srimati Mahalakshmi Rakhit v. Srimati Shamrangini Roy Chow 


dhurani 
ORIGINAL CIVIL. 
Rai Anath Nath Bose v. Maharaja Sris Chandra Nandy 
. APPELLATE CIVIL. 


Aptabuddin Howladar v. Abual Kasem (alias) Sona Miah 

Arun Kumar Sinha v. Durga Charan Basu 

Atamba Singh v. Gopal Chandra Naha 

Balchand Purohit v. Sir Bijoy Chand Mahtab, The Matava: 
dhiraj Bahadur of Burdwan Sue 

_ Bidhuranjan Sarkar v. Soleman Pramanik i s 

Chairman, District Board, Rangpur, The v. aimi Singh Dugar 

Dhajadhari-Ghosh v. The Union Board of Kendragoria s 

District Board of Tipperah, The v. Sarafat Ali ais 

Fateh Nasib v. Swarup Chand Hukum Chand (Firm) 


Gaibandha : Bank, Limited, The v. Mr. Fazal Islam Mahaninid 3 


Nuranubi Chowdhury ve 
Golaghat Municipal Board v. Sonaram Gohain ... wee 


Jogesh Chandra Ghosh v. Sree Sree Dhakeswari Mata 


Bigraha ose tee 
Mantajaddin v. Alam beh 
Meghraj Golabchand, a firm v. Chandra Kamal Bhuiyan 
Mussamat Garibia Bibi v. Official Receiver Mathura Prosad 

Rajgharia i 
Nalini Kanta Roy v: Suresh Chandra Chakraverty... 

Nani Patra alfas Nani Charan. Patra v. Madhusudan Bera 
Narendra Chandra De v. Rajendra Chandra Chanda 

Nirmal Chandra Banerjee v. Jyoti Prosad Bandopadhyay 

Paresh Lal Roy Chowdhury v. The Province of Bengal ss 
Sailendra Nath Bhattacharjee v. Amarendra Nath Mukherjee ... 
Sambhu Nath Bhakat v. Sree Sree Sridhar Thakur 

Saradindu Sekhar Banerjee v. Lalit Mohan Mazumdar 


[Vou 73. 


PAGE. 


333 
316 


287 


344 


277 


4 
Vor. 73.] TABLE OF CASES REPORTED. 


Sheik Sairat (a/ias) Sheik Sairat Ali v. Mahammad Yunus Ali 


Akanda 
Sourendra Mohan Chowdhury v. Kanai Lal Roy 


Srijib Nyayatirtha, Secretary v. Sreemat Dandy Swari 


Jagannath Asram, Mahant Maharaj of Tarakeswar 


Sukumari Gupta v. Dhirendra Nath Roy Chowdhury 
Surendra Mohan Sardar v. Nagendra Chandra Lahiri 


CIVIL REVISION. 


Ajit Kumar Das v. Anukul Chandra Basu baie 
Amjad Talukdar v. Rohini Kanta Bhattacharyya .... 
Firm Sarada Prosad De v. Bhutnath Mallick 

Hafizur Rahman Howladar v. Md. Amjad Ali Talukdar 
Jabed Sheikh v. Taher Mallik 

Jitendra Nath Chowdhury v. Bholanath Chowdhury’ 
Province of Bengal v. Satish Chandra De 

Rabindra Nath Chakravarty v. Girindra Mohan Bhaduti 


APPELLATE CRIMINAL. 
Syed Ali v. The Emperor 


CRIMINAL REFERENCE. 
Dana Mia v. Momtazal Karim 


CRIMINAL REVISION. | 
Kumudini Dasi v. The Chairman, Dhubri Municipality 






g Wata uy p OS 
a TAAT v iF. 


wee 


356 


527 
526 
294 
529 
234 
297 
595 


240 


299 


187 


19t 


F $ 


a 


_TABLE OF CASES CITED. 


Vol. 73. 
—o:0o——. 
PAGE., 
A 
A. L. S. P. L. Subrahmanyan Chettiar v. Muttuswami Goundan (1940) 73 C. 
L. J. 1 ; (1940) 3 F. L. J. I. 157 s. 317; 328, 331, 333» 
; 3 - i 341, 342, 343 
Amar Chandra Kundu v. Sushi Bhusan Roy (1903) L. R. 31 L. A. 24; L L. . 
R. 31 Calc. 305 ies tee 383 
Amrita Chandra Saha v. The ee Company Limited~A I.R. (1935) 
Calc. 102 ase ne 98` 
Ananda Mohan Saha -v. «Gobinda “Chandra, Roy Choudhury (1915) 20 C, : 
W. N. 322 - ° sea we 76, 92 
Annamalai Chettiar v. A. M. K. C. T. Muthukarupan Chettiar (1930) L. R, ; 
: 581. A. 1; 54C.L. J. 175. T naaa sie 169 
“Anup Mahto v. Mita Dusadh—(1939) 59 C. L. J. 147 59); 38 C: W. N. 365 
(373) ; L. R. 6r I- . A. 93 P aoe vee 160, 161 
“Ashiutosh Seal v. Binod Behary Seal (1929) 34C. W. N. oe ass eee 454, 469 
-Askaram: Sowkar .v. Venkataswami. Naidu (1920) I. L. R. 44 Mad. 544 iss 376 
Atidrney-General v. Birmingham etc. Drainage Board [1912] A. C, 788 soe 593 67, 68 
Attorney-General v, Corporation of Leicester (1844) z Beav, 176. oe 455, 473 
Attorney-General v. Dixie (1805) 13 Ves. 519 - |, GT e 455» 473 > 
Attorney-General v, Mayor, Aldermen, and - ‘Burgesses of the Borough of 
Newbury (1834) 3 My. & K. 647 wis 455» 473 
Attorney-General for British Columbia v. Attorney-General for Canada {1937] 
A, C. 377 iis . 24 
Attorney-General for Canada v, Attorney-General for Botin Columbia [1930] 
A. C. 111 vee ses 7» 30 
Attorney-General of Ontario A Attorney.General for the Dominion of Canada 
(1894) A. C. 189 eos eee 29 
- Auganna Reddi v. Subharaya Chettiar (1930) I. L. R. 53 Mad. 756 ea 106 
Aziz Bano v. Muhammad Ibrahim Husaim (1925) I. L, R. 47 All. 823 (835) se 206 
. B 
Baboo Lekhraj Roy v. Kunhya Singh (1877) L. R. 4 I. A. 223 (225); L L.R. 
3 Calc. 210 (212) ove see 614 
-Babu Ram Roy v. Mahendra Nath Samanta Gay 8C. W. N. 454 see 6049605 
Badlu Pathak v. Shibram Singh (1928) I. L. R. 7 Pat. 155 sda, we 582, 583 
„Baijnath Prasad Singh v. Tej Bali Singh (1921) I. L. R. 43 All. 228; L. R. 7 
, 481. A. 195 ; 33 C. L. J. 388 wee ses 426 
-Balfour v. Malcolm (1842) 8 Cl. & Fin 484, 485 (500) “ e 277, 279 © 


X. 


X PAGE, 
Balla Mal v. Ata Ullah Khan (1927) L. R. 54 I. A, 372;-46 C. L. 

J. 188 (191-192) - soe * cee 490 
Bama Sundari v. Radhika (1869) 13 Moo. I.eA. 248 Si sis 624 
Bancharam Mazumdar v. Adhyanath _Bhattacharji (1909) L L. R. 36 Calc. 

936; 10 C. L., J. 180 F. B. ace vee 237 
Bank of Toronto v. Lambe (1887) 12 App. Cas. 575 __ ssi si 16 
Bank of Australia v. Breillat—(1847) 6 Moo. P. C. 152 s one 306. 
Banku Behari v. Harendra Nath (1910) 15 C. W. N. 54 cee woe 3573 374 
Barabani Coal Concern, Ltd. v. Gokulanand Mahanta (1933) L. R. 61 I. A. 35; ; 

59 C. L. J. 257 , s oes 460 
Bechu Lal v. Oliullah (1885) I. L. R. 11 Cale. 338 ; wee 453, 460 
Behari Lal Pundit v. Kedar Nath Mullick (1891) I. L. R, 18 Calc. 460. ave 537 ` 


Beni Madhab v. Upendra Chandra (i919) 30 C. L. J. 279; 24C. W. N. 138... 357, 372 
Beni Madhab Sukul v. Debnarayan Sukul. C1919) 24C. W. N. 138; 30 C. 

L. J. 279 : vee eee 384 
Bharat Chandra Das v. Ramananda Deb (1916) 32 I. C. 862 eas eee 47, 50 
Bhuban Mohan Koley v. Narendra Nath Konwar (1930) 35°C. W. N. 478 aes 470 
> Bhupati Nath v. Ram Lal (1909) I. L. R. 37 Cale, .128 (153); 10C. L. 


J. 355 (981) 7 . vs we 210 
Bhupendra Narayan Singh Bahadur v. Rajeswar Bhakat (1931) L. R. 581. A. 

i 228 ; 54 C. L. J. 137 sas oo 402 
„_ Bijai, Saran v. Rudra Bageswar Prasad (1929) 51 C. L. J. 70 ise sen 441 
> Birendra Prasad Sukul v. Surendra Prasad Sikul (1940) ’ 72 C. L. j 144; (1940) 

F.L. J55 | -. 7% ae ‘see 52, 60, 69 
Bisseswar Roya; Durgadas Mehara (1905) I. L. R. 32 Cale, 418 veo oes +238 
` Blackwood 9. v. The Queen (1882) 8 App. Cas. 82 (88)_ .” wee ooo 423° 
Board of Trastees v. Independent Order of Foresters [1 Saal A. C. 513 ; (1940) " 

“er 3F.L. J.P. C. 27 one vee 30,38 
“ \ Board of Trustees of Lethbridge Irrigation District v. Independent Orders of ao Ok 

Foresters‘[1940] A. C. 513 $ > 25 
` Board of Trustees of Northern, Irrigation District v. Independent Orders of 

Foresters [1940] A. C. 513 S ase eee 7 
Bolding v, Lane (1863) 1 D. J. & Sm. 122 cae eae 376 
Bolo v. Kóklän, (1930) L. R. 57 I. A. 325 ; 52 C. L. J. 450 aT see 169, 177 
Bristow 9. Cormicin (1878) 3 A. G. 641 > te eee 403 
British Imperial Oil Company Limited v. Federal Commissioner of Taxation - 

[1925] 35 G. L.-R. 422 a e e. > 426 
Brojo Behari `Mitter v. Kedar Nath Mozumdar (1886) I. L. R. 12 Cale, Z 

580 (F. B.) eae ws 4975 506 
Brojo Mohan v. Darsan Pal (1929) 49 C. L. J. 204; 34C. W.N. 47 s.. 397, 400 
Brojo Nath Saha v. Sundari Dassya (1906) 6 C. L. J- 141 bas e. 107 

c 


e x 
Californian Copper Syndicate v, Harris (1904) 6 F. 894; 5 Fax Cases 159 ... 303, 315- 
Chandi Charan v. Lal Bewa (1929) 49 C. L. J. 204; 33C. W. N. 623 ... 397, 400 
Chatterton v. Watney (1881) 16 Çh. D. 378 : see a _ 107 


- Re 


* Pach 
Chidambaranatha Thambiran v. Nallasiva Mudaliar (1917) I. L. R. 41 

Mad. 124 (135) . 212 
Chikko Bhagirat Nadgir v. Shidnath (1921) L L. R. 46 Bom. 687 .. š 614 
Chinery v. Evans (1864) 11 H. L. Cas. 114 wei 376 | 
Citizens Insurance Company of Canada v. ‘Parsons (1881) 7 App. ‘Cas. 96 . 7, 19, 35 
Clark v. Elphinstone (1880) 6 A. C. 64 see ees 401 
Coleman v. Bucks & Oxon Union Bank—L. R. [1897] 2 Ch. 243. ees 168, 172 
Collector of Madura v. Moottoo Ramalinga Sathupathy (1868) 12 Moo. I, A. 

390 (436-9); 1 B. L. R. 1 ; 10 W. R. P. C. 17 eee we 206 
Collman v. Mills (1897) 1 Q. B. 396 (399) ass iie 424 
Colquhoun v, Heddon (1890) 25 Q. B. D. 129 (134) si si 422 
Commissioner of Income-tax v. Remington Typewriter Company (Bombay) 

Limited (1930) L. R. 58 I. A. 112; 53 C. L. J. 135 . 387, 395 
Commissioners of Taxes v. Melbourne Trust Ltd. [1914] A. C. r001 (1010) ... 315 
Couch v. Steel (1854) 3 E. & B. 402 ; 23 L. J. Q. B. 121 ooo ave 140 

. Cottingham v. Earl of Shrewsbury (1843) 3 Hare 627 (638) nee ices 504 
D l 
Dagdu v. Kalu (1897) I. L. R. 22 , Bom. 733 ` sis ide 478 a, 520 
Damodar Das v. Lakhan Das (1910) L. R. 37 1. A. 147; I. L. R. 37 Cale. 885 ; 

12 C, L. J. 110 ove ove 210 
Davis v. Clarke (1844) 6 Q. B. 16 wee see 333» 339 
Dayamoyi v, Ananda Mohan Roy Chowdhury (1914) I. L. R. 42 Calc. 172 ; 20 

C. L. J. 52 F. B. e 578, 58r, 584 
Debendra Nath Sadhukhan v: Noharmal Jalan (1929) 51 c. L. J. 547 ; 34C. 

o W.N. 498 ` Si wee 478, 517 
Debnarain Roy v. Jogendra Narain Deb [1936] A. I. R. Calc. 593 (619) » 345, 348 
Delhi and London Bank Limited v, Melmoth A. D. Orchard (1877) L. R. 41. 7 

7 A. 127; LL. R. 3 Cale. 47 SAR Res 413 
Dever Mutual Steamship Insurance Association v. Ogg (1937) 13 T. 

C. 184. vee one 306 
Dhanna Mal v. Moti Sagar (1927) L. R. 541. A. 178 (185) és G dass 621 
Dhapubai v. Chandra Nath (1938) 68 C. L. J. 429 (436); 42 C. W. . 

N. 721 (728) a ifaw 435; 439 
Dhonda Vasudev KanitRar v. Secretary of State (1919) L L. z 44 

_ Bom. 110 - ` eos ace 613 
Digambar Suthar v. Suajan (1928) 33 C. wW. N. 100 586 
Dinshaw v. Amritlal (1931) I. L. R. ro Pat. 379 wee 357: 374 
District Board of Darbhanga v. Suruj Narain Sinha (1935) L L. R. 14 

_ Pat. 633 e., one 412 

Domi Lal v. Roshan Dobay (1906) I. L. R. 33 Calc. 1278 és wes 358, 377 

Dwijendra Narayan Roy v. Joges Chandra De (1923) 39 C. L. J. 40 tee 500 
E l 

Earl of Mountcashell v. Viscount O’ Neill (1856) 5 H. L. Cases 937 (955) see 311 

Emperor v. Abani (1910) I. L. R. 38 Calc. 169 sae wes 253, 260 

Emperor v. Benai Pramanik (1935) L L. R, 62 Calc. 900 ias e. 252, 256 


» xii. 
: Pact. 
Emperor v. Ganesh Raghunath Vaishampayan (1931) I. L. R. 855 
Bom. 839 Hee, n vee 253, 260 
Emperor v. Mir Alam (1933) 35°Cr. L. J. 1489 ose ase 188 
Emperor v. Nathu (1931) 33 Cr. L. J. 255 see sis 188 
Errol Mackay v. Oswald Forbes (1940) L. R. 67 I. A. 64 seh +++ 302, 303, 


304, 305, 309, 312 

f F 

Forbes v. Meer Mahomed Tuquce (1870) 13 Moo. I. A. 438; 5 B. L. R. 529 
(544); 14 W. R. P. C. 28 (32) , 


sas w 274 

. i G 
Gajanan Agarwala v. Hamidar Rahaman (1936) 40 C. W. N. 1205 e. 477, 506 
Gallagher w. Lynn [1937] A. C. 863 e 13,36 


Ganesh v. Sankar—(1886) I. L. R. 10 Bom. 395 


sus ... 262, 276 

Ganga Das Bhattar v. Jogendra Nath Mitter (1907) 5 C. L. J. 315; 11 C. W. 
N. 403 f woe 440, 441 585 
Ghulam Muhammad ù. Ghulam Husain (1931) L. R. 591. A. 74; 55C. L, > 
J. 470. x _ 223 
` Gibson v, Jeyes (1801) 6 Ves. Jun. 266, 278 sce 127 


Giris Chandra Gangopadhyay v. Sri Krishna Nag (1923) 38 C. L. J. 266 vee 76, 94, 95 
Gleksten (J) & Son v. Green [1929] A. C. 381 ‘ee 306 


Gopal Ukera v. The, Bengal Nagpur Railway Company Limited (1939) 56 ` 

EL J285 w we 448 
Gover’s:case (1873) rh. D. 182 (198) si isi 425 
Great West Saddlery Company v. The King [1921] A. C. 91... 


. 6, 19, 38 
Grey v. Johnston (1858) L. R. 3H. L.ı šis we 168, 172 
Guiuprosad Sukul v, Tarini Charan Debnath (1938) 42 C. W. N. 1065 one 440 

f H. H. Maharaja of Cooch-Behar v. Raja Mahendra’ Ranjan Rai Choudhuri 

(1921)34 C. L. J. 465 : . i 49 
Habibar Rahaman-v. Saidannessa Bibi (1922) 38 C. L. J. 358 oe 536 
‘Habibullah v. Jugdeo Singh (1901) 6 C. L. J. 609 585 


Harihar Banerji v. Ramsashi Roy (1918) L. R. 45 I. A. 222 ; 29 C. L. J. 117 286 
Harrison v.-Ratland—L. R. [1893] 1 K. B. 142 see . 575 


` Harnarain Sahi v. Sadhu Govind Rai (1932) A. L R. All, 951; l L. R. 54 


- All. 874 ar . wae 298 
` Hedley v. Pinkney and Son’s Steamship Company (1894) A. C, 222 one “143 
Hori Ram Singh v. King-Emperor (1940) L. R. 67 I. A. 122 3; 71C.L, 
J. 307 : ius ses 420, 431 
Howrah Municipality (Chairman) v. Khetra Krishna Mitra (1906) 4 C. L. J. 
343 (348) ; I. L. R. 33 Cale. 1290 ws we 568, 575 
Hukum Chand v. Maharaj Bahadur Singh (1933) L. R. 60 I. A, 313; 58 C. 
L.J 56 l ii e. 201 
Hurpershad v, Sheo Dyal (1876) L, R, 31. A. 259 (285) eee sa 551 
3 1 


In D’Emden Pedder [1904] C. L. R. gi . toe ove 424 


nb e 
„xih « 


° PAGE, 
In Grand Trunk Railway of Canada v. Attorney-General of Canada [1907] 

A.C: 65 es Sa 30 
Inland Revenue Commissioners a The Duke of Westminister [1936] 

A. C.1 : Ses ie 393 
‘Inland Revenue Commissioners v. Scottish Automobile and General Insurance 

Company Limited (1931) 6 Tax Cases 381 (388, 389) ssi „ 303, 306, 315 
In re. Gobordhan Seal (1915) 20 C. W. N. 554 i se 232 
In re. London United Breweries Limited [1907] 2 Ch. 511 si sa 385 
In re, Marriage Legislation in Canada [1912] A. C. 880 see see 17, 19 
In re. the Initiative and Referendum Act [1919] A. C. 935; 1919 A.I, 

R. 145 24 
Iswari Bhubaneswari Thakurain v. Brojo Nath (1937) L. R. 64 L A. 203 ; 65 

O C. L. J. 572 es +» 478a, 515 
. J 
Jafri Begum v. Amir Muhammad Khan (1885) I. L. R. 7 All. 822 (841-42) s ` 230 
Jagadindranath v. Hemanta Kumari (1904) L. R. 31 I. 4.203; L L. R. 32 

Calc. 129 a dei 210 
Jagadish Jha v. Aman Khan (1939) 71 C. L. J. 55; 44C. W. N. 12 ; [1940] , 

3F.L.J.7 ve se 60, 449 
Jagat Chandra De v, Abdul Rashid (1994) 38 C W. N. 1178 we 440, 441, 442 
Jaggamoni Dasi v. Nilmoni Ghosal (1882) 1. L. R. 9 Calc. 75 re ” 574 
Jai: Gobind Singh v. Lachmi Narain Ram. [1940] 3 F-L. J. 46 ; (1940) gz o. 

C. L. J. 165 is wee 30, 60 
Jamsedji v. Husseinbhai (1920) I. L. R. 44 Bom. 903 “ee ve 3579 374 
Janak Dulari v. Sri Gopal [1939] I. L. R. All. 912 ses e 419 
Jarvis v. Hemmings Ì1912] 1 Ch. 462- a 3 
Jatindra Mohan v. Rebati Mohan: (1932) I. L. R. 59 Cale. 961 ; ; 55C.L. 

j.8 mh eas fess 357, 372, 384 
.Jawahra v. Akbar Husain (1884) I. L. R.-7 All: iik Wau a ai 212 
Jinda Ram v. Husam Bakhsh—59 P. R. (1914) ? 210 
Jnanendra' Mohan Singh Roy v. Shorashi Charan Mitter (roia LL. R. ip 

Calc. 626 fee 438, 443, 444 
Joardar v. Luckhy Kant Chuckerbutty (1868} 10 W. R. (F. B.) 32... iiet 98 
Jodhi Rai v. Basdeo Prasad (1911) I. L. R. 33 All. 735 se wee 453, 461 
Jogendra Chandra Das v. Debendra Nath Ghosh (1934) 39 C. W. N. 428 a. 578, 582 
John Deere Plow Company Limited v. Wharton [1915] A. C. 330 ans 35 
Johnson v. Lindsay (1891) A. C. 371 3 s eee 143 
Jones v. Chapman (1847) 2 Ex. 803 da vee 402, 403 
Jones v. Thomson (1858) 27 L. J. Q. B. 234 oo ace 237 
Joy Chandra Das v. Mahomed Amir (1927) 22 C. W. N. 702 ss eee 230 
Jugdeo Singh v. Habibullah Khan (1907) 6 C. L. J. 612- ose ase 585 
Justices of Middlesex v. The Queen (1884) 9 A. C. 757 (778) © as ace BIL 
Jwala Debi v. Amir Singh [1929] A. I. R.-All. 132. wee s 412 

K 


K. C. Mukherjee v. Mst. Rath Ratan Kuer (1935) L. R. KOD A.47; LLR. 
15 Pat. 268 ; 62 C. L. J. 419 ave oes 58 


XIV. 
Pace. 
Kalha Singh v. Parasram (1894) L. R. 22 I. A. 6g; I. L. R. 22 Calc. 434 ave 250 
Kalisundari v, Girija Sankar (1911) 15 C. W. N. 974 ae 400 
Kalee Churn Gir Gossain v, Bungshee Mohah Das (1871) 15 W. R. ae 

6B. L.R. 727 eee ues 550 
Kanakayya v. Janardhana Padhi [1910] I. L, R. 36 Mad: 439 sii es 68 
Kanhaiya Lal v. Hamid Ali (1933) L. R. 60 I. A. 263; 58 C. L. J. 443 aa 201 
Kali Sundari ð. Girija Sankar (1911) 15 C. W. N. 974 s 397 
Katyaini Debi v. Udoy Kumar Das (1924) L. R. 52 I. A. 160; 30C. wW. N. 95 
Kedar Nath Goenka v. Ram Narain Lal (1938) L. R. 621. A. 224 se 477» 505, 506 
Kesho Prasad Singh v. Sheo Pargash Ojha (1924) L. R. 51 -I. A. 381 ; 40 

C. L. J. 461 Sis 510 
Khosal Chandra Roy Chowdhury v. Ukiladdi (1¢09) 14 C. W. N. 114 see 413 
Kokilasari Dasi v. Mohunt Rudranand (1906) 5 C. L. J. 527 sae se, 4539 460 
Koolodeep Narain Singh w. Mahadeo Singh (1866) 6 W. R. 699 F. 

B. (209) as $s 274 
Kishna v. Mahesh’ Chandra (1905) 9 C. W. N. 584 is i 506 
Krishna Chandra Saha v. Bhairab Chandra Saha (1905) L L. R. 32 

Calc. 1077 tee so 377 
Krishna Kanta Ghose v. Jadu Kasya (1915) 21 C. L. J. 475; 19 C. W. 

N. 914 see Sa 6c6 
Krishnan v. Venkatapathy Chetty (1903) I. L. R. 29 Mad. 318 we ss 115 
Krishnendra Nath Sarkar v. Kusum Kamini Debi (1926) L. R. 54 1. A. 48; $ 

45 C. L. J. 305 ove oe 624 
Krishtopada Roy v. Chaitanya Charan- Mandal (1922) L L. R. 49 

Calc. 1048 eee ae 586 

, Kristnama Chariar v. Mangammal [1902] I. L. R. 26 Mad. 91... PTS 67 


Kumar Basanta Kumar Roy v. Secretary of State for India in -Council (1917) 
L. R. 441. A. 104; I. L, R. 44 Cale. 858 ; 25 C. L. J. 487 (497) 478a, 518, 525 
Kumaravelu Chettiar v. Ramaswami Ayyar (1933) L. R. 60 I. A. 278; 57 


C.L. J. 528 om as 201 
Kunjo Behary v. Madhub Chandra (1896) I. L. R. 23 Calc. 884 F. B. eee 237 
“ Kynoch Limited v. Rowlands [1912] 1 Ch. 527 vos sea 403 
et x L f 
Ladore'a wv. Bennet [1939] A. C. 468 . ooo ton - 38 
Lal Singh v. Jai Chand (1930) I. L. R. 12 Lah. 262 . eee 166, 169, 177 ~ 
` Lala Murlidhar v. Surat Lal Chowdhury (1922) 3 Pat. L. T. 362 ... 7 ese 579, 584 
Lalit Kumar v. Rabati Mohan (1932) 55 C. L. J. 8; L. L. R. 59 Calc. 961 is 372 
Leverpoo] & London's Globe Insurance Company v. Bennett (1913) 6 T. C. 327 
(345; 349) ee sas 306 
M 
M. Basarayya v. Majeti Bapana—A. I. R. (1930) Mad. 173 one vee 166, 177 
Macleod v. Attorney-General for New South Wales (1891) A. C. 455 ee 37, 423 
Mada Nagavatnam v. Puvvada Seshayya—I. L. R. [1939] Mad. 151 one 3 
Madden v. Nelson and Fort Sheppard Rly. [1899] A. C. 626 se aT 25 


Madhavi v, Kelu (1892) I. L. R..15 Mad. 264 ose vis 506 


“RY. 


7 PAGE. 
Mahamaya Debi v. Haridas Halder (1914) 20 C. L. J. 183; L L. Riot 
Cale. 455 s wee 545, 552 
Mahammad Ismail v. Sharfutullah (1929) I. L. R. 57 Calc. 872 was 499 
Mahanth Ram Charan Das v. Nauran$i Lal (1933) L. R. 6o I. A. 124; 57 
C. L. J. 229 (235) ae 514 
Maharaj Bahadur Singh v. Tej Bahadur Singh (1940) 44 C. W. N. “688 f eee 4545 471 
Maharaja of Burdwan v. Apurba (1911) 15 C. W. N. 872 soe 357, 374 
Maharaja Jagadish Nath. Roy Bahadur-v, Surendra Prosad Lahiri (1935) 4 40 
C. W. N. 166 wee I94, I95 
Maharaja of Jeypore v. Ganupuram (19¢4) I. L. R. 28 Mad. 42 (P. T) ese 478, 497 
Maharaja Srischandra Nandy v. Baijnath Jugal Kishore (1934) 61 C. L. J. 96; 
39 C. W, N. 352 ses jaa 517 
Mahomed Ali Khan v. Khaja Abdul Gunny (1883) I. L. R.g Calc. 744; 12 
C. L. R. 257 eee 398, 402 
Mahomed Riasat Ali v. Hasin Binu (1893) L. R. 201. A. se: i L.R. 21 
Calc. 157 or ate 223 
Maneklal Vamanrao v. Bibi Amba (1920) I. L. R. 45 Bom. 350... wee (614, 619 
Manjunath Badrabhat v. Venkatesh Govind Shanbhog (1881) 1. L. R.6 
Bom. 54 aii 413 
Manohar v. Peary Mohan (1919) 30 C. L. J. 177 ; 24 C. W. N. 428 S ie 462 
Markwick v. Hardingham (1880) 15 Ch. D. 339 TA 382 
Mathura Singh v, Rama Rudra Prasad (1935) I. L. R. 14 Pat. 824 (847) 166, 169, 177 
Maula Bakhsh v. Hafiz-ud-din—A. Í. R. (1926) Lahore 372 ini aus 210 
Maung Sein Done v. Ma Pan Nyun (1932) L. R. 59 1. A. 247; 55 C. L. 
- J. 403 ave we 497» 5045 


505, 506, 508 
Midnapur Zemindari ee Limited v. Naresh ere Roy (1920) I. L. R. 


48 Caic. 460 ;L. R. 48 I. A. 49 ac 77, 87, 500 
Minakshi Naidu v. Subramanya Sastri (1887) I. L. R..11 Mad. 26 AY 536 
Minnesota v. National Tea Company (1940) 309 U. S, 551 ose aes 53 
Mirabivi v. Vellayanna (1885) I. L. R. 8 Mad. 464 oes ee» 545, 551 
Mohari Bibi v. Shyama Bibi (1903) I. L. R. 30 Cale. 937 ss se 385 
Mokbul Ali Sadagar v. Basarat Ali (1921) 34 C. L. J. 485 eas ss 405, 407 ` 
Monohar Mukherjee v. Bhupendra Nath (1932) I. L. R. 60 Cale. 452; 56 x 

C.L. j. 468 wee 454, 468, 471 

. Moran v. Mittu Bibee (1876) I. L}. R. 2 Cale. 58 . eee 386 
Muhammad Wali Khan v. Muhammad Mohi-ud- din biol: 24 C. w. 

N. 321 ove 216 
Mukerjee v. Ram Ratan Kuer [1935] I. L. R. 15 Pat. 268 ; L. R. 631. A. y 

62C. L. J. 419 fas ste 68 
Munni Bibi v. Tirloki Nath (1931) L. R. 58 I-A. 158; 53 C. L. J. 552 see 503, 505 
Munshi Alauddin Ahammed Choudhury v. Tomizuddin Ahammed (1937) 41 

C. W. N. 1001 is one 608 
Musammat Bolo v. Musammat Koklan (1930) L. R.'57 I. A. 328 ; 52C.L, 

J. 450 Re 223 
Mutu Ramanandan Chattiar v. Vava Levvai Marakayar (1916) L, R. 44 LA. x 

21; L L. R.-4o Mad, 116; page: L.-J. 224 (231, 232) ` u ws 476; 494 


XVI. 


. PAGE 

. i f . N 
Naba Kishore v. Atul Chandra (1912) I. L. R. 40 Calc. 150 vee bee 384 
Naba Kumari Debi v. Behari Lal Sen (1907) L.R. 34 I. A. 160; I, L, R. 34 

Cale. 902; 6 C. L. J. 122 KA vee, G15, 625 
Nadar v. Doraisamy (1909) I. L. R. 32 Mad. 336 99 
Nageshwar Bux Roy v. Bengal Coal Company, Limited (1930) L. R. 58 I. A. 

29 ; 53 C. L. J. 487 sut 478a, 518, 519 
Nanomi Babuasin v. Modhun Mohun (1886) I. L. R. 13 Calc. 21 ... ssi 427 
Narayanchari v. Annamalai Chatiar [1939] 2 M. L.’ J. 225 os 447 

_ Narayan Ramchandra Thite v. Pandurang Balkrishna (1922) I, L. R. 47 

Bom. 4 we 612, 614, 619, 620 
Narendra Nath Kumar v. Atul Chandra Banerjee (1917) 27 C. L. J. 605 es 453, 460 
Narayan Singh v. Niranjan Chakravarti (1923) L. R. 51 I. A. 37 (50) meee! 274 
Narsingdas Tansukdas v, Choge Mull—I. L. R. [1939] 2 Cale, 93 ... ese 277, 278 
Nash v. Rochford R. D. C. [1917] 1 K. B. 384 A 67 
National Bank of Upper India v, Banshidhar (1929)L. R. ia p A. 13 51 

C.L. J. 56 we 358, 376, 377 
Nihar Mala Debi v. Saroj Bandhu Bhattacharjee (1933) 37 C. W. N. 897 | ws 585 
Nilima Prova Dutta v. P. S. Mantosh (1938) 42 C. W. N. 864... ies 408 
Nilmoni Singh v, Bakranath Singh (1882) L. R. 9 I. A. ak L L. R. 9 

Calc. 187 bes ata 274 
Nilmony v. Kedarnath (1913) 17 C. W. N. 750” h wee 397, 400 
Nundo Lall Bhattacharjee v. Bidhoo “Mookhy Debee (1886) I. L. R. 13 

Cale. 17 ae si 500 
Nur Mia v. Noakhali Nath Bank Limited (1938) 69 C. L. J. 126; 43C. W. 

N. 222 nis ate. 239 

0 
Ottappurakhal Thazhate Soopi v. Cherichil Pallizkal Uppathumma (1909) 

I, L. R. 33 Mad. 31 ove sso 169 

Owners of S. S. Kalibia v. Wilson (1910) 11 C., L. R. 689 tee or 425 
P 

Padilam Narayanamma v, Neti Venkatasomayajula—153 I. C. 624 ae 230 

Pakala- Narayana Swami v. King-Emperor (1939) L. R. 66 I. A. 66; 6g 

Crh. J. 273 kio 261 

Palaniappa Chetty v v. Sreemath Devasikamony (1917) I. L. R..40 Mad. 709 ... 545, 548, 

551 
Pankajini Devi v. Satish Behara Buna (1935) 40 C. W. N. 86 oo ‘606 
Partington v. Attorney-General (1869) L. R. 4 H. L. 100 © Sie ae 393 
Patterson v. State of Alabuma (1934) 294 U. S. 600 wie 53 
Peary v. Secretary of State for India in Council (1923) 39 C. L. l 454 siè 589 
Peary Mohan v. Monohar (1921) L. R. 43 I. A. 258; I. L. R. 48 Cale. 1019; 

34C. L. J. 86 “ss s.. 462, 468 
Peary Mohun Mukerjee v. Ambica Churn ‘Bandopadhya (1897) I. L. R. 24 

Calc. goo e oe. 478, 499 


Pershad Singh v., Anund Roy (1887) L. R. 15 L A. 18; L L. R. 15 
Cale. 471 coats we 874 


xvii, 


Pace, 
Peruvi Viswanadham v. Pendala Narayana Dass—A. I. R. (1928) 
Mad. 837 A : ise 166, 169, 177 
Peto v. Reynolds—(1854) 9 Ex, Rep. 410 ° sie ssi 339 
Pole v. Leask (1860) 54 E. R. 481 ade ee 381 
Ponnamma v. Arumogam [1905] A. C. 383 say ssi 68 
Poreshnath Mookerjee v. Omerto Nauth Mitter (1890) I. L R. 17 Calc. 614 ... 384 
Prager v. Blatspiel, Stemp and Heacock Limited [1924] 1 K. B. 566 ae 382 
Pramataa Nath Mellick v, Pradyumna Mullick (1925) L. R. 52 I. A. 245 (250); 
4uC. L. J. 551 we 201 
Pran Krishna Pal v, Atul Krishna Mukherjee (1917) 22 C. W. N. “66a we 578, 582 
Pran Nath Basu v. Bhuban Mohan Basu (1921) I. L. R. 49 Cale. 45 ie 511 
Presser v. Iilinois (1886) 116 U. S, 252 E see 426 
Q 
Quinn v. Leatham—[1901] A. C. 495 (506) a P 312 
Quilter v., Mapleson (1882) 9 Q. B. D. 672 ee 50, 67, 68 
R 
R. v, Blake (1844) 6 Q. B. 126; 13L. J. M,C. 131; 8 Jur. 667: 66R. 
R. 311 ove rr) 259 
R. v. Commonwealth Court of Conciliation and Arbitration [1010] 11 
CLRI see woe 425 
Radcliffe v. Ribble Motor Services Limited (1939) A. C. 215 ea 143 
Rachappa Subrao Jadhav v. Shidappa Venkatrao Jadhav (1918)L R. 461, A. 
24 (32) ; I. L. R. 43 Bom. 507 ; 29 C. L. J. 452 (458) ee ie 244 
Radha Binod Mandal v. Gopal Jiu Thakur (1927) L. R. 54 I. A. 238; 45 
C. L. J. Cos + ase 454, 467, 499 
Radhamoni Debi v. Collector of Khulna (1900) L. R. 27 1. A. 136 (140) LL. 
R. 27 Calc. 943 (950) i sue a 518 
Raghunath Das v. Sundar Das Khetri ore) L. R.41 I A. 251; LL. R. 42 
` 0 Cale. 72; 20 C. L. J. 555 98 
Rajah Run Bahadur Singh v. Mussumut Lachoo Keer (1884) L. R. 121, Aes 23 
(34); 1. L. R. 11 Cale. 301 (306) ... 478, 500 
Raja Jagadish Chandra Deo Dhabal Deb v. Mirza Santal Gas L L. R. 17 
Pat. 110 7 cae vee 262, 267 
Rajah Jagadish Chandra Deo Dhabal Deb v. Shankarahan Bhumij—(1936) 
I. L. R. 15 Pat. 488 ` sie sis 266 
Raja Lelanund's case—{1855) 6 M. I. A, 101 274 
Raja Vurmah Valia v. Ravi Vurmah Kunhi Kutty (1876) L. R. 4L A. 5; 
I. L. R. 1 Mad, 235 oa wee 544, 552 
Raj Chunder v. Shaikh Busheer (1875) 24 W. R. 476 wea ws 405, 407 
Rajman Ram v. Sarju Prosad—A. I, R; (1937) All. 422 aie 96, 99, 104 
Rakhal Das Roy v. Haridas Sarkar (1936) 64 C. L. J. 3 see s.. 477, 506 
Ramalakshmi Ammal v. Sivanath Perumal Sethurayar (1872) 14 M. I. A. 570 A 
12 B. L. R. 396 ve 545, 551 
Ramkhelawan Sahu v. Bir Surendra Sahi hi (1057) L-L. R, 16 Pat. 766 sé 243 


Rambehari Sarkar v. Surendra Nath Ghose (1913) 19C.L. J. 34... 499 
Ramchandra Trimbak.v. Duttu Rama (1925) 27 Bom, L, R. 1258 ... «. 614, 619 


xviii. 


-PAGE. 
Ram Charan Singh v. Jangbahadur Singh—A. I. R. (1924) Pat. 696 sa 107 
Ramdas v. Vazirsaheb (1901) I. L. R. 25 Bom. 589 ii 506 
Ram Kinkar Banerjee v. Satya Charan Srimani (1938) L. R. 66 1, A. 50; 69 

C. L. J. 254 vi 564, 566, 567 
Ramnandan Prasad v. Kulpati Shri Mahant Goshwami Ramji [194073 F. L. J. 

1; (1939) 71 C. L. J. 49 ia we 25; 60 
Ramnath Sil v. Siba Sundari Debya—(1915) 25 C. L. J. 332 e3 ias 165 
Ram Nath Singh v. Kamaleswar Prasad Sing—{1911) 15 C. W. N, 432 sss 207, 208 
Rampada Sirkar v. Atore Dome (1923) 40 C. L. J. 307 aus ts 606 
Ram Prakash Das v. Ananda Das (1916) L. R. 43 I. A. 73 (76); 24C. L. 

J. 116 (119-129) ae ae 539 
Ramsay v. Quinn—8 Ir. Rep. C. L. 322 ate ies 143 
Ram Sundar Ram v. Ram Charit, Bhakat (1924) I. L. R. šI 

Cale 663 ‘ Ses 230, 231, 232 
Ranjit Singh v. Kali Dasi Debi—(1917) L. R, 441, A. 117 (121); L L. R. 44 

Cale. 84r ; 25 C. L. J. 499 SS see 274 
Ratan Chandra Gupta v. Nirmal Chandra Neogy (1940) 45 C. W. N. 13 346, 436, 448 
Ravati Mohan Roy v. Bhik Chand Bhuian (1939) 43 C. W. N. 497 vee 234, 235, 


- 236, 238, 239 
Rebati Mohan v. Jatindra Mohan (1934) L. R. 61 I, A. 17: ; 59C. L. J. 252 ... 357, 372 
Reg. v. Burah—(1878) 3 A. C. 889; L.R. 5 I. A. 1783 L L. R. 4 


Calc. 172 (182) wad : 328, 329 
Reg. v. Hawkes—(1 854) 9 Ex. 410 a ace 333 
Regina v. Hawkes (1828) 2 Mood. C. C. ase 339 
Rukmani Ammal v. Subramania Sastrigal—(1¢39) Mad. W. N. i64 A 298 
Russell v. The Queen (1892) 7 App. Cas. 829 sés was q 
Rustomji v. Frederick Gaeb le (1919) I. L. R. 46 Cale. 352 aes vee 374 

S 

Sagarmal Marwari v. Bhuthu Ram [1940] 3 F. L. J]. H. C. 119 2, 7, 34, 35» 39 
Sah Man Mall v. Kanagasabhapattu (1892) I. L. R. 16 Mad. 29 ... ete 115 
Sakhisona Dasi, Sm. w. Prankrishna Das—({1932) 37 C. W. N. 301 wee IC4 195 
Salisbury v. Gladstone§(i861) 9 H. L. C. 692 sg wes 545, SSE 
Samuel v. Whetherby [1903] 1 K. B. 184 ive we ° 381I 
Santhappa Sethuran v, Govindaswamy Kandiyar (1916) I. L, R. 40 

Mad. 791 . eae tee 536 
Sarada Charan Chakravarti v. Durgaram De Sinha (1910) I. L. R. 37 Cale. 
: 465 ; 11 C. L. J. 484 sai Zii 377 
Saraju Bala Dasi v. Jogemaya Dasi (1917) I. L. R. 45 Calc. 634; 26 C. L. 

J. 265 s ea 243 


Sarat Chandra v. Apurba (1911) 15 C. W. N. 925 
Sasanka Sekhar Banerjee v. Sudhangsu Mohan Ganguly (1920) I. L. R. 48 
Cale. 45 res ae 152, 156 
Sasti Charan De v. Sarojini Debya (1902) 10 ©. L. J. 213 44 
Satish Chandra Giri v. Dharanidhor Singh Roy (1939; L. R. 67 I. A. 32 ee 
7tC. bj. 1 (12) 


357, 374 


ae te ss 532, 539 
Scottish Union and National Insurance Co, v. Smiles (1889) 2 T. 
C. 551 (571, 578) i ae ar < 306 


XIR. 


PAGE. 
Setretary of State for India in Council v. Debendra Lal Khan (1933) L. R.® 

611, A. 78; 59C. L. J. 55 (59-60) ` a 478, 517, 520 
Secretary of State v. Jyoti Prashad Singh—(1926) L. R. 53 1. A. 100 (110) . 274 
Secretary of State for India'v. Maharajah Luchmeswar Singh (1888) L. R. 6 

LA. 6; LL. R. 16 Cale, 223 i ya; E 625 

_ Secretary of State. Rukmini Bai—A. I. R. (1637) Nag. 354 a 144 
Sesha Avyar v. The Tinnevelly Sarangapani Sugar Mills Company Limited 

(1907) I. L. R. 30 Mad. 533 sis 108 
Sevak Jeranchod Bhogilal v. Dakore Temple Committee (1929) 41C. L. J. 

628; 30 C. W. N. 459 (P. C.) ses eee 533, 535 
Shankar Das vz. Said Abmad---153 P. R. (1884) ee 210 
Shannon v. Lower Maniland Dairy Products Board [1038] A. C. 708 see 13, 36 
Sheoparsan Singh v. Ramnandan Singh (1916) L. R. 431. A.or; L L. R. 43 

Calc. 694 ; 23 C. L, J. 621 (631) as a 512 

* Shib Charan Lal v. Raghu Nath (1895) I. L. R. 17 All. 174 TA ae 499 
Shib Dass Dass v. Kali Kumar Roy (1903) I. L. R. 30 Cale. 453 ws i 443 
Shrimant Lakhamgouda Basavprabha Sardesai v. Raosaheb Baswantrao alias 

Annasaheb—(1931) 53 C. L. J. 544; 25 C. W. N. 721 a ...` 160, 165 
Shyamkant Lal v. Rambhajan Singh [1939] F. C. R. 1¢3 ; [1939] 2 F. L. J. 5; 

(1939) 71 C. L. J. 369 "A 24, 58, 59, 67 
Sidhnath Martand v. Chikko Bhagivantrao (1921) 23 Bom. L. R. 533; LL. R. 

45 Bom. 687 i a. 614, 619 
Sital Chandra Majhi v, Parbati Charan Chakrabarti (1921) 35 C. L Jea ws 578, 582 
Sivaram Dubai v. Rajagopal Mista (1930) I. L. R. 54 Mad. 3:5 wee 532, 536 
Shripad Bhat Anantbhat v. Rama Babaji (1927) 29 Bom. L. R. 274 .- O14, 620 
Soudamini v. The Secretary of State for India in Council (1923) 38 C. L. J. 

47; L L. R. 50 Cale. 822 deg 588, 589, 593 
Sourendra Mohan Singh v. Kunjbihari Lal Mander (1928) L L. R. 8 

Pat. 439 579, 581, 503 
Sreenivas Charjar 4. Evalappa Mudaliar (1922) L.R. 49 I. A. 237; 36C, L. 

J. 524 (535) ius 467 
Stinivas Prosad Singh v. Kesho Prosad Singh (1911) 14 C. L. J. 480 (497) oe 537 
Sri Rajah Papamma v. Sri Vira Pratapa (1896) L. R. 231. A 32; I. L. R. 19 

Mad. 249 443 
Sri Sri Gopal Jew Thakur through Narendra Nath Mondal v. Radha Binode 

Mohdal (1524) 41 C. L. J. 396 ... 478, 499 
Sri Sri Iswari Bhubaneshwari Thakurani v, Brojo Nath Dey (iasa L. R. 641. ` 

A. 203 ; 65 C. L. J. 572 er lig 210 
St. Mary Newington v. Jacobs (1871) I. R. 7Q.B.47 ` se 575 
Subhanand A v. Apurba Krishna Mitra [1940] 3 F. L. i £8 ; (1940) 

72C. L. J. 17 se sve Go, 66 
Subbiah Thevar v. EN Mudaliar—1. L. R. (1938) Mad. 86 169 
Surendra Prasad v. Gajdhor Prasad [1940] 3 F. L. J. 27 j*(1940) 71 C. L. J. $57 60 
Suresh Chandra Mukherji v. Sitikanta Banerji (1924) 28 C. W. N. 637 be 48, 50 

T ` 


Talluri Venkata Seshayya v Thadikonda Kotiswara Rao. (1936) L. R. 64 I. A. 
17; €5C.L. J. 14 oo we 510 


kx. 


- ‘ Page 
Tarini Charan Bhattacharya v. Kedar Nath Haldar (1928) 48 C. L. J. 327 

(338) ; 33 C. W. N. 126 x vee ies 4iz 
Tata Iron and Steel Co. Ltd. v. Raghunath Mahto—A. L R. (1918) 

Pat. 392 (394) , one 271 
Thakur Anant Singh v. Thakur Durga Singh (1910) L. R. 37 L A. 191; LL. 

R. 32 All. 363; r2 C. L. J. 36 j à wee 544, 548 E 
Thakur Magundéo v. Thakur Mahadeo Singh (1891) I. L. R. 18 Calo. 647 e 500 
Thakur Sri Sri Raghunata Jiu v. Ganga Gobinda Pati (1937) 41 C. W. 

l N. 693 bcs ae 513 
The Bank of Toronto v. Lambe—(1887) 12 A. C. 575 ae Ses 327 
The Mosque Known as-Masjid Shahid Ganj v. Shiromani Gurdwara 

Parbandhak Committee, Amritsar (1940) L. R. 67 I. A. 251 ; 73 C. L. 

J. 199 (209-211, 212) Ji ... 478, 517 ` 

i U 

Udai Kumar Das v. Katyaini Debi (1922) I. L. R, 49 Calc. 942; 35 C. L. 

J. 292 95 
Umao Commercial Bank Limited v, Mohan Gobinda Roy—A. L R. [1930] 

All. 658 m s 107 
Umedullah v. Ram Chandra (1910) 14 C. W. N. 812 ie ..- 397, 400 
Union Colliery Co. v. Bryden [1899] A. C. 580 cae 0 7 


United Provinces v. Mst. Atiqa Bgum and others (1940) 72 C. L. J. 550 (566) 13, 21, 


_ 22 317; 329, 332 
Upendra Nath Bose v, Lall (1940) 73 C. L. J. 145 (P. C.); 45 C. W. N. “bod ws 410, 478, 


f 497 
y 
Vacuum Oil Company, Limited v. State of Queensland [1934] 51 È L. 

R. 677 wae ase 425 
Valin v. Langlois (1879) 5 App. Cas. 115 > Gans vee 4315 433 
Vavilala Vasudeva Sastri v. Yarlagadda Annapurnamma Garu 161 I, 

C. 732 ive te 230 
Venkataraju v. Ramanamma (1913) I. L. R. 38 Mad. 158 vet one 499 
Venkatachella Reddiar v. Collector of Trichinopoly—(1914) I. L. R. 38 

Mad. 1064 ove tee 169 


Venkatanarayana Pillai v. Subbammal (1915) L. R. 421. A. i25: IL. L. R. 38 
Mad. 406; 21 C. L. J. 513 


eee A SII 
Venkateswara Ayyar w, Somasundaram Chettiar 44 J. C. 551 ate ose 166,179 
Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha Swami (1903) L L. R. 27 


Mad. 435 . 406, 467, 469 
Vidya Varuthi Thirtha v. Balusami Ayyar (1921) L, R. 481. A. 302 ;LLR. 


44 Mad. 431 ; 26 C. W. N. 537 os. 2OTy 467, 471, 814 


WwW 
Walter v. Rumbat (1695) 1 Ld. Raym. 33 a sa att 
Webb v. Stenton (1883) 11 Q. B. D. 818 . 237 
Westminister Bank Ltd. v., Oslei—{[1933] A. C. 139 ove ase 306 
West Rand etc., Ltd. v, The King, L. R. [1903] 2 K. B. 391 see, son 207 


Wilkinson v, Gangadhar Sirkar (1871) 6 B. L. R. 489 384 


xxi. 


; 7 Pack; 
Williams v. Bosanquet (1819) 1 Brod, & B. 238 (263) hie ee 867 
Wilson v, Merry—(1868) L. R. 1 H. L. Se. 326 et sek 143 
Wilsons & Clyde Coal Co. v. English (1938) A. C. 57 wes iss 144 
Woodward v. Sarsons—(1875) L. R. 10 C. P. 733 (746) ses vee 311 
Y 

Yeruva Chinappa Reddi vø. Rao Bahadur P. V. Srinivasa Rao Garu, Official 
Receiver of Guntur (1935) I. L. R. 59 Mad. 62 ia T 414 
Yerukola v. Yerukola (1922) I. L. R 45 Mad, 648 Se aise 223 


The Calcutta Law Journal. 
Reports, 


ee C) C) ama 


FEDERAL COURT. 


PRESENT: Sir Maurice Gwyer, Knight, Chief Justice, Justice 
Sir S. M, Sulaiman and Mp. Justice 
S. Varadackaviar, 


A. L. S, P. P, L, SUBRAHMANYAN CHETTIAR 
v. 


_ MUTTUSWAMI GOUNDAN alias AVANASHI GOUNDAN 
AND ADV OCATE-GENERAL OF MADRAS 
(INTERVENER) 


[ON APPEAL FROM THE HIGH Court oF JUDICATURE 
AT Mapras]. 


Ultra Vires—Madras Ayviculturists Relief _Act (Mad. Act IV of 1938), Secs. 
7 8, 19—Debt due on promissory note—Debt merged in decree—Negotiable 
Instruments Act (XXVI of 1881)— Rule of construction, 


Held by Majority (Sulaiman, J. dissenting): The Madras Agriculturists 
Relief Act, 1938 is é#ravires of the Provincial Legislature. 


As the debt due on promissory note is merged in decree, no opinion is 
expressed on the questions whether the Madras Agriculturists Relief Act, 
1938 is invalid in part, in so far as it did or might affect promissory notes or 
that it ought to be construed as not applying to promissory notes at all. 


Per Sulaiman, F ı The Madras Agriculturists Relief Act, 1998 being 
repugnant to the existing Indian Law relating to promissory notes, which is 
exclusively a Federal subject, is void to that extent. 


There is nothing in the Madras Agriculturists Relief Act, 1938, which 
really conflicts with any provision of the Hindu law. Ifthe interest on the 
loan taken by the father can be cut down under some existing law so as to 
benefit the father, the son can equally take advantage of that relief. 

Any repugnancy to the Contract Act is cured by the assent of the Governor- 
General ; and further as Usurious law loans came within ‘money lending’, any 
conflict with the Usurious Loans Act (Act X of 1918, as amended by Act XXVIII 
of 1926) (which was a Central Act) alone is not material, 
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Per Curiam: The principles laid down by the Judicial Committee for the 
interpretation of two sections of the British North Act (viz Sections 9t and 92), 
should bea guide for the interpretation of similar provisions in the Govern- 
ment of India Act, 1935 (viz, section 100 (1) and 100 (3) ). The rule of construc- 
tion is that general language in section 100 (3) yield to particular expressions in 
section 100 (1), where the latter are unambiguous, 


In order to see whether an Act is in respect of a particular subject mentioned 
in Lists I, II and III of the Government of India Act, 193s, one must look to its, 
true nature and character and to its ‘pith and substance’, 


Sagarmal Marwari v, Bhuthu Ram (1) dissented from, 


Federal Court Case No, 4 of 1940. 


The appellant sued the respondent fora sum of Rs, 7569-9a8 
on the amount of principal and interest due under a promissory 
note dated the 4th March, 1926, for Rs, 2975. On 1st Noveme 
ber, 1934, he obtained a decree for the sum claimed with costs 
and interest at 6 per cent per annum from the date of the judg- 
ment on the principal sum of Rs. 2975. On 22nd March, 1938, 
the Madras Agriculturists Relief Act became law. While the decree 
was in execution, the judgment-debtors applied tc the Court on 
the 24th July, 1938, alleging that, in view of the scaling down of 
the interest under the Madras Agriculturists Relief Act, the decree 
had been satisfied. The Court on the r1th February, 1939, after 
hearing objections of the decree-holder, held that the Madras Act 
was intra vires of the Provincial Legislature and ordered satisfac- 
tion of the decree to be recorded. A revision petition by the 


‘plaintiff in the High Court was rejected by a single Judge of the 


High Court, on the 2nd May, 1939, in view of an earlier pro- 
nouncement of a Full Bench of that Court. The learned Judge 
granted the required certificate under section 205 (1) of the 
Government of India Act. The application for leave to appeal 
was heard by a Division Bench which held that, in view of clause 
15 of the Letters Patent, the order of the single Judge was 
a final order. The High Court accordingly admitted the 
appeal, 


Sir B. L, Mitter (Advocate General of India) (Mr P. S. 
Sarangapani Ayyangar, Advocate, Federal Court, with him) instruc- 
ted by Mr. B. Banerji for the Appellant. 

The Respondent did not enter appearance. 

Sir Allahadi Krishnaswami Aiyar, (Advocate General of Madras) 
(Mr. N. Rajagopala Iyengar, Advocate, Federal Court, with him) 
instructed by Mr. Ganpat Rai for Intervenor 

{t) [1940] 3 F. Le J. H. C. sigs 
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The following judgments were delivered : 

Gwyer, C. J.—In this case the appellant sued the respondents 
in the Court of the Subordinate Judge of Coimbatore for a sum 
of Re, 7,569-9-0, the amount of principal and interest alleged to 
be due under a promissory note dated 4th March, 1526, for 
Rs, 2,975. On 1st November, 1934, he obtained a decree for 
the sum claimed, together with Rs. 863-15-0 for costs, with interest 
at 6 per cent, per annum from the date of the judgment on the 
principal sum of Rs, 2,975. On March 22nd, 1938, the Madras 
Agriculturists Relief Act became law, and before that date the 
respondents had paid to the appellant sums which amounted in 
all to more than twice the amount of the principal debt. In July, 
1938, the respondents presented a petition under the Act claiming 
to have the decree scaled down in accordance with the provisions of 
the Act, to which the appellant replied by alleging that the Act was 
beyond the competence of the Madras Ligislature to enact. To 
November of the same year there was a further petition by the 
respondents, praying that since they had paid more than twice 
the amount of the principal sum as well as the costs, the Court 
might be pleased to record under the Act full satisfaction of the 
decree. In February. 1939, a Full Bench of the Madras High 
Court, in another case, Mada Nagaratnam v. Puvvada Seshayya 
(1), held that the Act was within the competence of the Legisla- 
ture, and accordingly the Subordinate Judge allowed the two 
petitions and recorded full satisfaction of the decree. A revision 
application to the High Court was dismissed, but the High Court 
gave a certificate under Section 205 of the Constitution Act. 
The appeal now comes before this Court, and the substantial ques- 
tion to be decided is whether the Act was within the powers of 
the Madras Legislature, though there are subsidiary questions also 
involved. 

The Act is an attempt to deal in a very:drastic manner with 
the problem of rural indebtedness, which has vexed legislators 
since the days of Solon. It contains, as other provincial Acts 
passed on the same subject during the last few years have also 
contained, many unusual and at first sight startling provisions, It 
applies to all debts payable by an “ agriculturist ” at the com- 
mencement of the Act, and “agriculturist” is defined in very 
wide terms, so as to include not only persons cultivating agricul- 
tural land but certain others also who possess an interest in such 
land, “Debt” is defined as meaning any liability in cash or 


M LLR, [1939] Mad, 15l. 
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Be Gs kind, whether secured or unsecured, due from an agriculturist, 


3940. whether payable under a decree or order of a civil or revenue 
we z 
Ac L. S. P.p,L, Court or otherwise, though land revenue or any tax or cess. payable 


Subaaanyan to the Central or Provincial Government or to any local authotity, 
Si I 


v. together with certain otber liabilities not here material, are 
Muttuswami excluded, The definition appears to be wide enough to cover 
== damages for an actionable wrong. It is then provided by Section 7 
idi F, that, notwithstanding any law, custom or decree of the Court 


to the contrary, all debts payable by an agriculturist at the com- 
mencement of the Act are to be scaled down in accordance with 
the provisions of the Act; and by Section 8 (f»ter alia) that in 
the case of debts incurred before rst October, 1932, where an 
agriculturist has paid to any creditor twice the amount of the 
principal, whether by way of principal or interest or both, the 
debt, including the principal, shall be deemed to be wholly dis- 
charged. By Section rọ, the Court may apply the provisions of 
the Act to a decree for the repayment of a debt obtained against 
an agriculturist before the commencement of the Act and, not- 
withstanding anything contained in the Code of Civil Procedure, 
amend the decree or enter satisfaction, as the case fay be. The 
Act contains no express reference to promissory notes or any 
other form of negotiable instrument, as debt relief legislation in 
other Provinces, to which our attention was drawn, has sometimes 
done. It should be added that it was reserved for, and received, 
the assent of the Governor-General, , 

The Federal Legislature, has an exclusive power to legislate 
with respect to cheques, bills of exchange, promissory notes and 
other like instruments (List I, No, 28). Tbe Negotiable Instru- 
ments Act, 1881, provides (Section 32) that in the absence of a 
contract to the contrary, the maker of a promissory note is bound 
to pay the amount thereof at maturity according to the apparent 
tenor of the note; and (Section 79) that where interest at a 
specified rate is expressly made payable on a note, interest is to 
be calculated at that rate until payment or until such date after 
the institution of a suit to recover the amount asthe Court directs, 
These provisions are not easily to be reconciled with the provisions 
of the Madras Act, where debts based upon promissory notes 
are concerned. The Court was therefore invited by counsel for 
the appellant to say that the Act was beyond -the competence of 
the Madras Legislature, because it dealt with debts which in a great 
number of cases would be debts based upon promissory notes ; 
or that, if not wholly invalid, it was at any rate beyond the com 
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petence of the Legislature in so far as it might affect such debts, 
or, alternatively, ought to be construed as not applying to them. 

A Full Bench of the Madras High Court, in the case already. 
cited, have decided that the Madras Act does not trench in any 
way upon the exclusive powers of the Federal Legislature. ‘ We 
do not regard the Madras Agriculturists Relief Act,” said the 
learned Chief Justice, delivering the judgment of the Court, “a 
really affecting the principles embodied in the Negotiable Instru- 
ments Act. Negotiation of a promissory note is not prohibited, nor 
is it said that a maker or an indorser shall not be liable. The only 
effect of the Act, so far as negotiable instruments are concerned, 
is to reduce liability where the maker or indorser is an agriculturist. 
In providing for this the Provincial Legislature was acting in 
the interests of agriculture and regulating money-lending to agri- 
culturists. It could never have been the intention of Parliament in 
conferring a general power on the Federal Legislature to legislate 
with regard to negotiable instruments to reduce the power ofa 
Provincial Legislature to deal with subjects within its exclusive 
control. When examined, the Madras Agricuturists Relief Act 
is in substance within the express powers of the Madras Legisla- 
ture and the fact that in particular cases it may operate to reduce 
liability on contracts evidenced by negotiable instruments cannot 
affect its validity, The Chief Justice concluded by observing that 
‘the authorities, mainly decisions of the Judicial Committee on 
appeals from Canada, which he had already cited were definite 
on the point. It is therefore necessary to examine a little more 
closely th e provisions of the Constitution Act and to see what 
light can be thrown upon them by decisions of the Judicial 
Committee, and in particular by decisions upon the provisions of 
the British North America Act. 


Section 100(3) of the Constitution Act provides that a Provin- 
cial Legislature has the exclusive:power of legislating with respect 
to the matters enumerated in List II, the Provincial Legislative 
List. But this power is expressly stated to be subject to the provi- 
‘sions. af Section roo(r), which give an exclusive power to the 
Federal Legislature to legislate with respect to the matters 
enumerated in List I, the Federal Legislative List. Hence, 
though Parliament has no doubt done its best to enact two lists 
of mutually exclusive powers, it has also provided, ex majori cautela, 
that if the two sets of legislative powers should be found to 
overlap, then the federal legislation is to prevail, And the reason 
for this is clear, However carefully and precisely lists of legisla. 
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tive subjects are defined, it is practically impossible to ensure 
that they never overlap; and an absurd situation would result 
if two inconsistent laws,. each of equal validity, could exist side 
by side within the same territory. 

The British North America Act, 1867, contains analogous 
provisions and it can scarcely be doubted that Parliament had 
those provisions in mind when it enacted the later Act. By 
Section 91 of the Canadian Act the Dominion Legislature is given 
a general power to legislate for the peace, order and good govern- 
ment of Canada “in relation to all matters not coming within the 
classes of subjects by this Act assigned to the Legislatures of the 
Provinces”, and without prejudice to the generality of the power 
so given the exclusive legislative authority of the Dominion ia 
expressly declared to extend to all matters coming within the 
classes of subjects enumerated in the section. Section gr further 
declares that any matter coming within any of the classes so 
enumerated “ shall not be deemed to come within the class of 
matters of a local or private nature comprised in the enumeration 
of the classes of subjects by this Act assigned exclusively to the 
Provinces ” [this corresponds to Section roo(r) of the Government 
of India Act]. Then Section 92 gives the Provincial Legislatures 
exclusive authority to make laws in relation to matters coming 
within the list of (provincial) subjects enumerated in that section, 
the last class in the list being described as “ generally all matters of 
a merely local or private nature in the Province” [these provi- 
sions correspond to Section roo(3) of the Government of India 
Act]. As interpreted by the Judicial Committee, the British 
North America Act presents an exact analogy to the India Act, 
even to the overriding provisions in Section 100(z) of the latter ; 
“ The rule of construction is that general language in the heads 
of Section 92 yields to particular expressions in Section g1, where 
the latter are unambiguous”; fer Lord Haldane in Great West 
Saddlery Co. v. The King (1). The principles laid down by the 
Judicial Committee in a long series of decisions for the interpreta- 
tion of the two sections of the British North America Act may 
therefore be accepted as a guide for the interpretation of similar 
provisions in the Government of {ndia Act. 

It must inevitably happen from time to time that legislation, 
though purporting to deal with a subject in one list, touches also 
on a subject in another list, and the different provisions of the 
enactment may be so closely intertwined that blind adherence to 


(1) [1921] A, C. gt (116). 
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a strictly verbal interpretation would result ina large numberof . a 
statutes being declared invalid because the Legislature enacting 1940. 
them may appear to have legislated in a forbidden sphere. Hence 4 1,5, P.P. L. 
the rule which has been evolved by the Judicial Committee Subrahmanyan 


whereby the impugned statute is examined to ascertain its “ pith Pager 
and substance,” or its * true nature and character,” for the purpose Malan 
of determining whether it is legislation with respect, to matters in — 

` this list or in that ; Citizens Insurance Co. v. Parsons (1); Russell Gayer, C: T 


v. The Queen (2); Union Colliery Co. v. Bryden (3); Att-Gen 
for Canada v, Att-Gen. for British Columbia (4); Board of 
Trustees of Northern Irrigation District v, Independent Orders of 
Foresters (5). In my opinion this rule of interpretation is equally 
applicable to the Indian Constitution Act. On this point I find 
myself in agreement with the Madras High Court, and I dissent 
from the contrary view which appears to have been taken in a 
recent case by the High Court at Patna: Sagarmal Marwari v. 
Bhuthu Ram (6). 


It is clear that the pith and substance of the Madras Act, 
whatever it may be, cannot at any rate be said to be legislation 
with respect to negotiable instruments or promissory notes; and it 
seems to me quite immaterial that many, or even most, of the 
debts with which it deals are in practice evidenced by or based 
upon such instruments, That is an accidental circumstance which 
cannot affect the question, Suppose that at some later date 
money-lenders were to adopt a different method of evidencing the 
debts of those to whom they lend money; how could the validity 
or invalidity of the Act vary with money-lenders’ practice? I 
am of opinion therefore that the Act cannot be challenged as 
invading the forbidden field of List I, for it was not suggested that 
it dealt with any item in that List other than No. 28. 


It was then contended that, even if not wholly invalid, either 
the Act was invalid in part, in so faras it did or might affect pro- 
missory notes, or that it ought to be-construed as not applying 
to promissory notes at all, But these questions do not in my 
opinion arise in the present case, because the liability on which 
the Act operated was a liability under a decree of the Court passed 


(1) (1881) 7 App. Cas. 96. 

(2) (1882) 7 App. Cas. 829. 

(3) [1899] A.C. 580- 

(4) [1930] A.C. 1113 

(5) [1940] A. C. 513. 

(6} (4940] 3 F. L. Ja H. Ce 119. 
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before the commencement of the Act. It had ceased to bea 
debt evidenced by or based on the promissory note, for that had 
merged in the decree and had become a judgment-debt ; nor 
could the appellant any longer have sued upon the note, It was 
argued however that before the provisions of the Act could be 
applied to the decree, in accordance with section rg of the Act, 
it was necessary to have recourse to the terms of the note, in 
order tO ascertain to what extent the provisions of section 8 


‘required or enabled the decree to be scaled down. But this could 


not affect the nature of the liability, which still remained a judg- 
ment-debt ; and it was upon that liability and upon’ no other that 
the Act operated, eventhough it might be necessary to go into 
its earlier history for a particular and special purpose. In the 
present case the judgment-debt was already in existence when 
the Act was passed, and it is not necessary to consider whether 
any different principle: would be applicable in the case of decrees 
made after its enactment. It is sufficient to say that here the Act 


-has neither affected nor purported tu affect apy liability ona po 


missory note. 


That the provisions of the Act in their application to the decree 
obtained by the appellant were within the competence of the 
Madras Legislature to enact does not seem to me open to doubt, 
They may be justified by reference to Nos. 4and 15 of List III, 
perhaps also to No, 2 in List II ; I do not say that there may not 
be others, but these will suffice. 


A number of other matters were argued at the Bar on which, 
having regard to the view of the case which I have just expressed, 
it becomes unnecessary for me to express any opinion, There 
is the difficult question, assuming that the pith and substance of 
the impugned Act is with respect to matters covered by List II 
‘and not to any matters covered by List I, whether and to what 
extent any of its provisions which relate to matters covered by 
List I may still be held to be valid on the ground that they are 
merely incidental to its main purpose 3 and the further question 
whether their incidental character will save them if they come 
into conflict with Federal or Central legislation already occupying 
the field, These may involve yet another question, that of the 
true construction of section 107 (1) of ‘the Constitution Act. But 
though, as I have said, 1 reserve my opinion upon all of them, 
Ido not wish it to be assumed that I accept in its entirety the 
view of the Madras High Court that the impugned Act.does not 
really affect the principles embodied in the Negotiable Instru- 
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ments Act, for that proposition ssems to me much too broadly 
stated. Idoubt whether any provincial Act could, inthe form 
of a debtors’ relief Act, fundamentally affect the principle of 
negotiability or the rights of a dona fide transferee for value. 
Perhaps the position is different where the promissory note has 
never changed hands and is sued ypon by the original payee; 
and it may be (though I do not decide the question) that an Act 
such as the Court is now considering can operate upon the original 
debt in such cases, even though the creditor has takena promis- 
sory note in respect of his debt. If'it were otherwise, the power 
of Provincial Legislatures to enact r2medial legislation in a field 
peculiarly their own would be very zreatly hampered; so much 
80, indeed, that the Central Legislature might well find itself com- 
pelled to review the situation. But it would perhaps be inadvisable 
that I should say more on this occasion. 


I think that the appeal should be dismissed. As the respon 
dents did not enter an appearance there will be no order for costs, 
It is not the practice of this Court to give costs to an Advocate- 
General intervening, 

Sulaiman J.—This is a plaintiff's appeal arising out of a suit 
‘ona promissory note dated the 4th March, 1926, executed by 
the defendant No. 1 for Rs, 2,975 carrying interest at 36 per cent. 
per annum. The plaintiff claimed interest at 24 per cent. only, 
and the limitation was saved by payments made on the 3rd March, 
1929, and the 24th February, 1932. Defendants Nos, 2 and 3 
who contested the suit are the sons of defendant No.1. The 
first court decreed the claim on the 21st November, t934. On 
the 22nd March, 1938, the Madras Agriculturists Relief Act (1V 
of 1938) came into force, after the assent of the Governor-General 
had been given. While the decree was in execution, the judg- 
ment-debtors applied to the court on the 24th July, 1938, alleging 
that, in view of the scaling down of the interest under the new 

` Madras Act, the decree had been satisfied. Objection was of 
course taken to this by the decree-holder. The court on the rıth 
` February, 1939, held that the Madras Act was intva vires of the 
` Provincial Legislature and ordered satisfaction of the decree to 
be recorded. On the 27th April, 1939, the plaintif filed a Revi- 
sion in the High Court, but it was rejected by a single Judge on 
“the znd May, 1939, in view of an earlier pronouncement of a Full 
‘Bench of that Court. The learned Judge granted the required 
certificate under section 205 (1) of the Government of India Act, 
The application for leave to appeal was heard by a Division Bench 
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which held that, in view of clause 15 of the Letters Patent the 
order of the single Judge was a final order. The High Court accor- 
dingly admitted the appeal, 

An Explanationml feel that I owe an explanation for stating 
my reasons separately even on points on which there may be 


-concurrence, I do {not think that there is anything in the provi- 


sions of the Government of India Act, 1935, barring a separate 
Statement of the reasons, Section 214 (4) merely lays down that 


.“no judgment shall be delivered by the Federal Court save in 


open court and with the concurrence of a majority of the judges 


-present at the hearing of the case, but nothing inthis sub-section 
-Shallbe deemed to prevent a judge who does not concur from 
- . delivering a dissenting judgment”. This sub-section has obviously 


a two-fold effect. First, there must be the concurrence of a 
majority of the judges in the final conclusion. Ifthe judges were 
equally divided the decision would be wholly inconclusive and 
therefore utterly useless, as it would be impossible to give any 
direction to a subordinate court to select one opinion in preference 
to the other. Secondly, it is emphasised that a judge who does 
not concur is not prevented from delivering a dissenting judgment, 


` The sub-section does not say that reasons cannot be stated separa- 


tely by the judges who concur in one judgment, 

No doubt the practice of the Judicial Committee, unlike that 
in the House of Lords, is that one of their Lordships delivers the 
judgment, which is taken to be on behalf of all But obviously 
there are three main reasons for it. Tn the first place, the decision 
of their Lordships of the Privy Council is in the form of a Report 
submitted to His Majesty. It would accordingly be wholly 
inappropriate to submit conflicting opinions to His Majesty. In 


_ the second place, their Lordships hear appeals from the Dominions, 


India and the Colonies, and it is desirable that it should not appear 
that there has been any divergence of opinion, so that there may 
be no doubts as to the correctness of the law which the courts 
have to follow. Inthe third place, the Privy Council is the ulti- 
mate Court of Appeal and it is more appropriate that the law 


_ Should be settled definitely and made certain, without any expecta- 


tion of its being changed if a majority in a later case comes to 


i prefer a contrary opinion. 


None of these reasons applies to the Federal Court, Here a 
dissenting judgment is expressly allowed by Statute. In particular, 
as the decision of this Court is subject to an appeal to their 
Lordships of the Privy Council, it is only fair that a judge who 


VOL. 73] FEDERAL COURT, at 


wishes to state his reasons separately should have an opportunity ° F. C. 
to do s0, in order that his full reasons may be before their Lord- 1940, 
ships when the appeal comes to be hefrd. It often happens that ALSP P.L. 
there are reasons, which may not be accepted by the other mem- Subrahmanyan 


p Chetti 
bers of the Bench as sound or which may not appeal to them as ae 


Ve 
being important, but which are considered by the judge as being Muttuswami 
necessary to support the view taken by him, Frequently the way ——_ 
in which propositions of law may be stated are not absolutely Sulaiman, 7. 


identical, While concurring in the final result, judges sometimes 
differ in stating their reasons, Grounds of decision are no less rE ADUS 
Important in constitutional cases, as they may have to be app UR ~~! 
again in a different class of cases, Inthe early years 

working of a constitution, when ideas have not crystallizes A 
rules of law applicable to it have not been clearly fornīðk 

differences of opinion are not uncommon. 
















uor mame ae 


Such a practice is in consonance with that prevailing in the ~ 

High Court of Australia and the Supreme Court of South Africa, 

In Canada, even after over 70 years, during which the Privy 

Council has made numerous pronouncements on the Canadian | P ISRO 
Constitution, separate judgments are still delivered. Even in non- 

constitutional cases, ifimportant, separate judgments are frequently 

delivered in the Court of Appeal in England, 

The Impugned Act-—The impugned Act is the Madras Agri- 
culturists Relief Act, 1938 (Madras Act IV of 1938), which 
received the assent of the Governor-General on the rrth March; 

1938 The object of the Act, as mentioned in its Preamble, was 

to provide for the relief of indebted agriculturists. Its relevant 

provisions may be summarized as follows. Section 3 (ii) (a) 

defines “agriculturist” as a person who has a saleable interest in 

any agricultural or horticultural land, with certain exceptions, 

Section 3 (iii) defines “debt” as meaning any liability in cash or 

kind, whether secured or unsecured, due from an agriculturist, 
payable under a decree or ‘order or otherwise, with two exceptions. 
Section 7 lays down : 

“Notwithstanding any law, custom, contract or decree of court 
to the contrary, all debts payable by an agriculturist at the co 
mencement of this Act, shall be scaled down in accordance wi 
provisions of this Chapter. Ore 

“No sum in excess of the amount asso scaled down shAll be’ 








ing tohim; nor shall his property be liable to be attached and ~ 
gold or proceeded against in any manner in the execution of any 
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decree against him in so faras such decree is for an amount in 
excess of the sum as scaled down under this Chapter.” 

Section 8 relates to debts incurred before the rst October, 1932, 
and provides : 

(1) “All interest outstanding on the rst October, 1937, in 
favour of any creditor of an agriculturist whether the same be 
payable under law, custom or contract or under a decree of court 
and whether the debt or other obligation has ripened into a decree 
or not, shall be deemed to be discharged, and-only the principal 
or such portion thereof as may be outstanding. shall be deemed to 
be the amount repayable by the agriculturist on that date” ; 

and 

(2) “Where an dgriculturist has paid to any ai twice the 
amount of the principal whether by way of principal or interest or 
both, such debt including the principal, shall be deemed to be 
wholly discharged.” 

The main part of section 19 is as follows :— 

“Where before the commencement of this Act, a Court has 
passed a decree for the repayment of a debt, it shall, on the 
application of any judgment-debtor who is an agriculturist or in 
respect of a Hindu joint family debt, on the application of any 
member of the family whether or not he isthe judgment-debtor 
or onthe application of the decree-holder, apply the provisions 
of this Act to such decree and shall, notwithstanding anything 

contained in the Code of Civil Procedure, r908, amend the decree 
accordingly or enter satisfaction, as the case may be”. 

The first question for consideration before us is whether the 
provisions of section 8 read with section 19 are “with respect to” 
a subject-matter in list II, as to which the Provincial Legislature 
has exclusive authority, or in List III, as to which it has concurrent 
authority, the repugmancy, if any, being cured by the assent of 
the Governor-General, or whether it is “with respect to” a subject 
within List I, as to which it has no Legislative power at all. 

Pith and Substance-—*No doubt, every effort appears to have 
been made to make the three Lists as comprehensive and exhaus+ 
tive as well as exclusive as possible ; and it may well be that 
barring personal or customary laws, it would only be extremely 
rare cases which would not come in any one of these three Lists 
so as to fall within the residual powers of legislation dealt with 
by section 104 of the Act. Nevertheless, in view of the large 
number of items in the three Lists, it is almost impossible to 
prevent a certain amount of overlapping. Absolutely sharp and 
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distinct lines of demarcation are not - always possible. Rigid and 
inflexible watertight compartments cannot be ensured. A hard 
and fast rule of exclusion derived from the strict literal language 
of section roo may therefore be quite impracticable and unwork- 
able. To ayoid such difficulties the Imperial Parliament has 
thought fit-to use the expression ‘‘with respect to”, which-obviously 
means that looking at the legislation asa whole, it must substan- 
tially be with -respect to matters in one List or the other. A 
remote connexion is not enough, Those words do not connote 
the idea that it must be absolutely and exclusively within one 
List and not encroaching, not even in an -indirect way, upon any 
other. ; 

.As pointed out by me in the U. P. Regularizations of Remis- 
sions Act case (r) their Lordships of the Privy Council in dealing 

-with Canadian cases have repeatedly laid down the test that in 
order to see whether an Act isin respect of a particular subject, 
one must look to “its true nature and character” and to its “pith and 
substance.” It is quite wrong to assume. that the doctrine of pith 
and substance laid down by their Lordships is some special doctrine 
exclusively applicable to the Canadian Constitution. Indeed, Lord 
Atkin in the House of Lords in Gallagher v. Lynn (2) applied this 
doctrine, previously applied to the Constitution in a Federal system, 
to the Constitution of the Northern Ireland. His Lordship held 
that in pith and substance the Milk and Milk Products Act, 1934, 
was not a law “in respect of” trade, but was a law for peace, order 
and good Government “in respect of” precautions taken to secure 
the health of inhabitants of Northern Ireland by protecting them 
from the danger of an unregulated supply of milk. In turn, the 
observation made in Gallaghers case (2) was quoted again in Skan- 
non v. Lower Mainland Dairy Products Board (3). There can 
therefore be no doubt that this doctrine of pith and substance is 
of a general application, and in no way restricted to the peculiar 
language employed in the. British North America Act, 1867. 

In view of the successive pronouncements of their Lordships of 
the Privy. Council, though made mostly with regard to Canadian 
cases, it is unreasonable to assume that Parliament contemplated 
from the use.of the words “with respect to” in the Indian Act that 
any overstepping beyond the limit, howsoever small or insignificant, 
and any. encroachment upon the field of List I, howsoever &nimpor- 
tant, should make the Act wholly void. Incidental encroachment 

(1) The United Provinces v.` Mst, Atiga Begum ; since ‘reported in 72 


C. L. J. 550. 
(a) [1937] A, C. 863, (870). (3) [2938] A. C. 708, (719-20). 
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is not really forbidden, We have therefore first to see whether 
the impugned Provincial Act is “with respect to” any of the matters 
in List IJ. If this is not. so, then the Act must fall. to the ground. 
If it falls within any of the matters enumerated in that List, then 
we have to see next whether it also falls within any of the matters 
in List III, If it does and no assent of the Governor-General has 
been obtained, it must again fall to the ground if it conflicts with an 
existing Indian law. But if such assent has been obtained,:then it will 
for the time being remain valid. Lastly we have to see whether it 
falls within any of the subjects mentioned in List I. If it does not, 
then there is no difficulty, but if it does, then we have to see fur- 
ther whether the Act is really “with respect to” any of the matters 
in List I. If it is so, then the Act must fall to the ground. Ifit 
is not, then obviously the Act indirectly, or as it has been said “in- 
cidently” but not in substance, trenches upon List I. But in- 
order to establish that the provisions of sections 7, 8, and 19 of 
the Madras Act are within the authority of the Provincial Legisla- 
ture, it is not necessary for the respondents to show that the pro- 
visions come within any single category. So long as it can be 
shown that all the provisions contained therein fall within List II 
or List III, the Province would have grima facie an authority to 
legislate, unless it can be shown that it is with respect to any 
matter in List I, or is void on account of any repugnancy. f 
The Substance—=The substance of the Actis to give relief to 
agriculturists in respect of interest accruing upon the debt due from 
them, In cne aspect it relates to money-lending and money-lenders 
because the reduction of interest on loans made to them by money- 
lenders would affect money-lending transactions. It is certainly a 
measure relating to agriculturists in the main, though an agricul- 
turist is defined in a somewhat wider sense and though the debt 
due from him is not confined to loans taken for agricultural pur- 
poses, but includes any liability due from him. But there can at 
the same time be no doubt that the scheme of the Act is to benefit 
the agriculturists asa class and relieve them from onerous burden 
of high interest, from which the Provincial Legislature thought 
they had been unfairly suffering. It may be, literally speaking, 
difficult to say that benefit to agriculturists (defined in a somewhat 
wide way) is included in the term “agriculture.” On the other 
hand, it may well be that unless agriculturists are relieved from 
their financial troubles, agriculture itself may suffer. Again, agri- 
cultural lands may deteriorate in value if they are sold frequently 
at auction in liey of debts, and pass from hand to hand, sometimes 
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to persons who are unable to cultivate them themselves, Further, 
the provisions for scaling down interests is certainly an interference 
with the contract between the lender and the borrower, and can 
well come within the category “ contract s” List III, entry No. ro. 

It may be that in view of the wide defi nition of “ agriculturist,” 
all the provisions do not come within the category agriculture; 
and it may also be that in view of the circumstance that “debt” 
means any liability, whatsoever, all the provisions may not come 
within the category ,“ money-lending.” And it may also possibly 
be that in some extreme cases the liability may go outside the 
category “contract,” and may fall within “trade and commerce,” 
(¢.2,, unpaid purchaseemoney). But taking all the provisions 
together and considering the Act as a whole, it cannot be doubted 
that it is with respect to matters in Lists II and III. It is most 
difficult to place it outside these two Lists. Indeed, the Advocates 
General of India has conceded that he cannot lay his finger on 
- any category in List I, within which this Act could fall. He 
‘therefore felt compelled to urge before us that the Act deals with 
matters outside all the Lists, and can therefore come only under 
the residual power mentioned in Section 104 of the Indian Act. 
But resort to that residual power should be the very last refuge. 
It is only when all the categories in the three Lists are absolutely 
exhausted that one can think of falling back upon a nondescript. 
It seems to me that this cannot be done in the present case. The 
legislative practice in India prior to the commencement of the 
Government of India Act also shows that in the various Provinces 
there were existing legislations for relief from high rates of interest. 
It is therefore impossible to hold that the impugned Act is wholly 
outside Lists II and III of the Seventh Schedule, 

Negotiable Instrumenis—As the impugned Act deals with all 
debts of agriculturists, it necessarily includes their debts due on 
negotiable instruments as well. But List I, entry No. 28 specifi- 
cally and expressly assigns “ cheques, bills of exchange, promis- 
sory notes and other instruments” to the Federal Legislature. 
Being of all-India importance there was a special reason for 
assigning negotiable instruments to the Federal Legislature. A 
uniformity of practice as regards these for the whole of India is 
necessary, As they can be freely negotiated, they can circulate 
from Province to Province, and after successive endorsements can 
even be sued upon in Provinces other than those in which they 
were executed, As they pass from hand to hand, holders in due 
course have to be protected. They are allowed to presume that 


1g 


F.C, 


1940. 


we 
A.L. S.P. P. Le 
Subrahmanyan 
Chettiar 
v. 
Muttuswami 
Goundan, 
Sulaiman, F. 


“46 


F.C. 


1940, 


—— 
A. L.S. P.P. L, 
. Subrahmanyan 
. Chettiar 


ve 
: Muttuswami 
Goundan.. 


, Sulaiman, Fe 


THz CALCUTTA LAW JOURNÀL, [Vor Jå: 


the consideration evidenced by such instruments js due in full 
Holders in due course cannot be expected to inquire and ascertain 
whether the original maker had been an agriculturist or not; and 
it would be grossly unfair to such holders, if after having paid 
almost full consideration for such instruments, they were con» 
:fronted in a suit brought upon them with a Provincial law that 
cuts down interest which accrued even prior to the passing of 
that Act. Asthe impugned Act deals’ with debts in general, it 
would be difficult to say that the Act, taken as a whole, is“ with 
‘respect to” negotiable instruments mentioned in the aforesaid 
category. But at the same time it is impossible to deny that the 
Act encroaches upon the field covered by such instruments, - It 
would have been open to the Provincial Legislature expressly to 
exclude such instruments from the operation of this Act, (as had 
‘been done partially in Section 2 (vii) (e) of the Central Provinces 
Act XIII of 1924); but that has not been done. It is accordingly 
impossible“to hold that there is no trespass on the Federal legisla- 
tive field. There is an apparent overlapping, and no clear-cut 
demarcation is discernible. The question is how this obvious 
conflict can be avoided. 

Restricted Interpretation.—The principle of interpretation which 
was applied by me ‘in the Central Provinces and Berar Sales of 
Motor Spirit and Lubricants Taxation Act, 1938, case (1) was that 
it should certainly be our earnest endeayour to avoid a conflict 
between two apparently competing entries, as too liberal an inter- 
pretation given to both of them might create a clash. “As far as 
. possible, an undefined term should not be given such a wide scope 
asto include a particular provision”. Ifa subject comes within 
a special and specific provision, and can only by defining and 
enlarging the meaning of the words be brought within the scope 
ofthe general, then the special provision should be considered 
to be exclusive of the other. But, of course, where such a 
restricted interpretation is not possible, overlapping may be 
, inevitable, 

Principle of Exception,—This principle, coupled with that of 
an exception to a general provision, was also applied in that case 
by my Lord the Chiéf Justice, who relying on the Bank of Toronto 
v. Lambe (2) observed (pp. 49-50, F. C. R.) “it would accord with 
sound principles of construction to take the more general power, 
that which extends to the whole of India, as subject to an excep» 


(1) [1939] F. C. R. 18, (74+ 75 and 87). 
(2) (1887) 12 App. Cas. 575, (586-587). 
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‘tion Greated by the particular power, that which extends to the 
Province only. It is not perhaps strictly accurate to speak of 
the provincial power as being exceptedeout of the federal power, 
for the two are independent of one another and exist side by side. 
But the underlying principle in the two cases must be the same, 
that a general power ought not to beso construed asto make a 
nullity of a’ particular power conferred by the same Act and 
operating in the-same field, when by reading the former in a more 
restricted sense effect can be given to the latter in its ordinary 
and natural meaning’, My brother Jayakar J, on p. 128, relying 
_ on the ruling io Zu ve Marriage Legislation in Canada (1) adhered 
‘to the principle of exception and observed, “In other words, as 
‘interpret. the two ‘entries, entry No. 45 (List I) may be said to 
contain a general power to levy excise duty at all stages. As an 
exception to this, a portion of the power is cut out and allocated to 
-the Provinces under entry No. 48 (List IL) It operates as an 
-exception-to the general power conferred by entry No. 45". 

- - On the other hand; at p. 94, I did not feel myself able to apply 
. thè principle that where a particular power comes within both the 
-two -mutually exclusive jurisdictions, asin Canada, it should be 
regarded as an exception to the general one,- I pointed out that 
“ap exception falls within and not outside a general provision, the 
‘essence of the principle being that a particular exception restricts 
a general provision, although ccvered by it, Inthe Indian Cons 
‘titution there being a definite provision for overlapping, where 
such an overlapping is inevitable, the general power of the Centre 
would override even a particular power of a Province. I was of 
the opinion that the power cf the Centre to tax consumption, if 
inclusive, would not admit of any exception in favour of the Pra 
vinces, but must prevail. The maxim generalibus specialia derogan? 
cannot be appropriately applied to the three competing Lists, I 
see.three difficulties in importing from the Canadian cases the 
doctrine of the exception to the general provision, In the first 
place, it may very ` often be difficult to decide which is general 
and which is particular or special The mere fact that a Central 
Act may apply to the whole of India whereas a Provincial Act 
to a smaller area of: the Province, would not make the latter an 
exception, for that- would in most cases make a Provincial law 
override a Central law. In some cases two subjects may both 
be general, and only patticular parts of them may be overlapping. 
For instance ‘a promissory note’ is a general category, but ‘a 
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promissory note executed by an agriculturist’ is special. On the 
other hand ‘debt’ is general, but ‘debt due ona promissory note’ 
is special, Either of the two categories ‘debt due on a promissory 
note’ and ‘debt due from an agriculturist’ can be regarded as par- 
ticular and the other more general according to the point of view 
from which we look at them, A second serious difficulty is that 
by applying the rule of exception, we would have to cut out, as 
Jayakar J. has expressly said, a portion of the power given to the 
Centre and allocate it to the Provinces exclusively, so that even 
though the general provision would include such a power, the 
Centre would be prevented from legislating with respect to it at 
all, The third difficulty in the way of importing such a rule is that 
the’provisions in the two Constitutions are not identical, and the 
categories are not in pari materia, 

Canadian Settions—Sections 91 and 92 of the British North 
America Act show the dominant position of the Dominion Legisla- 
ture, but .with restrictions, First of all, power is given to the 
Dominion to make laws for “the Peace, Order, and good Govern- 
ment of Canada” ; but from this are excepted the Classes of Sub- 
jects exclusively assigned to the Provincial Legislatures under 
Section 92. The exception itself is, however, subject to the exclu- 
sive power of the Dominion Legislature with respect to matters 
specifically enumerated in Section gr., It is then emphasized that 


“aby matter coming within any of the Classes of Subjects specified 


in Section or shall not be deemed to come within the Class of 
Matters of local or private Nature comprised in the Enumeration 


‘of the Classes of Subjects assigned to the Provincial Legislatures. 


The difficulty in Canada has been that the power of the 
Dominion Legislature extends to the very wide field “ Peace, 


‘Order and good Government,” and also includes the residuary 


power in respect of matters not allocated to the Provinces, 
Another difficulty is that the last Class in Section 92 is also 
expressed in general language “ Generally all Matters of a merely 
local or private Nature in the Province.” Again the Provinces 
have power as regards “ Property and Civil Rights in the Pro- 
vince.” There is a further Complication arising from the cate» 
gories direct and indirect taxation. In particular while Section or 
specifically mentioned “ 26 Marriage and Divorce,” Section 92 also 
specifically mentioned “r2 The Solemnization of Marriage in the 
Province.” In view of such general categories, it is no wonder 
that overlapping was not impossible, And yet there was no sta 
tutory provision corresponding to Section 107 of the Indian Act, 
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Their Lordships of the Privy Council in the various Canadian 
cases which came up for consideration always laid down that the 
competing subjects in the two Lists should be read and inter- 
preted together so that it may be possible ‘to arrive at a reason- 
able and practical construction of the language of the sections, 
so as to reconcile the respective powers they contain, and to give 
effect to all of them” { Citisens Insurance Co. of Canada v. Parsons 
(1) ]. But as overlapping was inevitable, their Lordships further 
evolved the principle “Notwithstanding this endeavour to give 
pre-eminence to the Dominion Parliament in cases of a conflict 
of powers, it is obvious that in some cases where this apparent 
conflict exists, the legislature could not have intended that the 
powers exclusively assigned to the Provincial Legislature should 
be absorbed in those given to the Dominion Parliament.” 


In 2n ve Marriage Legislation in Canada (2), the question for 
consideration was whether in view of the category “ Marriage” 
Section gt, the category “ The Solemnization of Marriage in the 
Province ” could be completely excluded from the authority of 
the Provincial Legislature. There were only two alternatives 
‘open ; first; that the solemnization of marriage which was specifi- 
cally and expressly assigned to the Provinces should be considered 
as a particular exception to the general provision about Marriage, 
or secondly, it should be held that Parliament had made an awful 
mistake in specifically allotting the solemnization of marriage to 
the Provinces, when in view of the more general category 
“ Marriage” they could not legislate with respect to such solemni- 
gation at all Their Lordships naturally preferred the former 
course. In the Great West Saddlery Company Lid. v, The King 
(3) Lord Haldane after stating ‘the rule of exception’ applicable 
to the heads of Sections 91 and 92, added “Neither the Parlia- 
ment of Canada nor the Provincial Legislature have authority 
under the Act to nullify, by implication any more than expressly, 
Statutes which they could not enact,” 


Andian Section—Now although the object of Section roo 
of the Government of India Act is the same, the language is not 
identical. Taking Section rco strictly literally, it would certainly 
follow from the double restriction imposed on a Provincial Legis- 
lature that its exclusive power is limited so as to ensure that 
Federal laws must dominate in the fields of Lists I and III. 


(1) (1881) 7 App. Cas. 96}(109). 
(2} [1972] A. C. 880. 
(3)_ [1921] 2 A.C. 91. 
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While the Federal Legislature is given power, it: is expressly 


-provided that ‘* a Provincial Legislature has not power to make 


laws. with respect to- any, of the matters enumerated in List I.” 
And this exclusion of power is “ notwithstanding anything in the 


two. next succeeding sub-sections,. Again in sub-section (2) while 


boththe Federal Legislature and a Provincial Legislature have 
power to make laws with respect to any of the matters 
enumerated in List III, this is“ notwithstanding anything in the 


next succeeding sub-section.” The exclusive . power of a Provin- 


cial Legislature with regard to.matters in List II is provided for in 


-Sub-section (3), but it-is again emphasized that tbis last. subsection 


is “ subject to the two preceding sub-sections,*’ On a very-strict 


-interpretation of Section 100,.it would necessarily’, follow. that . from 


all matters. in List II which are exclusively assigned to Provincial 
Legislatures, all portions which fall-in List I-or List III; must be 


‚excluded. Similarly, from all matters falling in List III, all 


portions which fall in List I must be excluded. The. section would 
then mean that the Federal. _ Legislature _ has full and. exclusive 


„power to legislate with respect to matters in List I, and has also 


power to legislate with respect: to matters in List III. A Provin- 
cial Legislature has exclusive. power to legislate with respect’ to 
List II, minus matters falling in List I or List III ; bas concurrent 
power to legislate with respect to matters in List III, minus 
matters falling in List I, In its fullest scope, Section 10Q: would 
then mean that if it happens that there is, any ‘subject in 
List IŁ which also falls in List I or List III, it must be taken‘ as 
cut out from List II. On this strict interpretation there would 
be. no question of any real overlapping at all. If a subject falls 
exclusively in List II and no other List, then the power of the 
Provincial Legislatures is supreme, But if it does also fall within 
List I, then it must be deemed as if it is not. included in List II 
at all. Similarly, if it also falls in List ITI, it must be deemed to 
have been excluded from List II. The dominant position of the 
Central Legislature with regard to matters in List I and List III 
is thus established. But the rigour of thè literal interpretation 
is relaxed by the use of the words, * with respect to ” which as 
already pointed out only ‘signify “ pith and substance,” and do 
not forbid a mere incidental encroachment. But even if such an 
incidental encroachment may be ordinarily permissible, the field 
also. The question is how to prevent a clash if the trespass is „on 
a field already occupied by a Central ci asad 7 
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The Nogotiable Instruments Act—There is in force a Central 
legislation, namely, The Negotiable Instruments Act, 1881, (Act 
XXVI of 1881) which deals with negotiable instruments, now speci- 
fically included in List- I. Section. 32 of this-Act provides that 
in.the absence of a.contract to the contrary, the maker of a pro- 
missory note is bound: to pay, the amount thereof at maturity accord- 
ing.to the apparent tenor of the note. Section 79 in more specific 
language lays‘down ; 
fe SE) When ° ‘interest, ata specified rate is expressly made payable 
ona promissory- note or bill of exchange, interest shall be calcu- 
dated at the tate specified, on the amount of the principal money 
due thereon, from the date of the instrument, . until tender or 
realization of such amount, or until such date after the institution 
of a suit to recover such amount as the Court directs.” 

Parties cannot eyen contract out of their statutory rights. Thus 
in the case of a promissory note or bill of exchange, interest has 
to be: calculated till at least the institution of the suit, at the rate 
specified therein. , Any Provincial law providing that the interest 
prior , ta the. suit should be curtailed or cut down, is prima facie 
in conflict , with it. It will be-trencbing upon a field already occu- 
pied‘by Sevction.79.. a l 

«id After the-Negotiable Instruments Act, came the Usurious Loans 
Act (Act X of 1918), as an ended by Act XXVIII of 1926, which 
also was a Central Act, Ncw usurious loans undoubtedly come 
within “ money-lending ", which is specifically included in List II, 
As pointed cut Ly mein the United Provinces Regularization of 
Remissions Act case (1), an. earlier Act can be modified, by neces- 
sary implica tion, by the provisions of a later Act. The Negotiable 
Instruments Act must therefore be read along with the Usurious 
Loans Act, as well as any Provincial law-on the subject that existed 
in March 1937, and they all taken together constitute the existing 
Indian law -on the subject of negotiable instruments. Under 
section 3 of the later Act where (a) interest is excessive, or (5) the 
transaction is sutstantially unfair, a court is empowered tofreopen 
the transaction and relieve the debtor of his liability for excessive 
interest, in spite of any | contract or agreement, But there are two 
provisoes; The court cannot (i) reopen an agreement which is more 
than 12 years old, or (ii) do anything which affects any decree of a 
court. There -was also protection given to a dena fide transferee for 
value. The combined effect of the two enactments was that where 
the interest was excessive or the ‘transaction was substantially 
unfair, a court could go behind the rate of interest entered in a 

(1) (1940) 72 C, L. J. 550. 
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promissory note, reopen the transaction and disallow all excessive 
interest up to r2 years earlier, but could not go behind a decree 
passed on a promissory nete. As pointed out by me in the United 
Proinces’s case (1), referred to above, the effect of section 292 of the 
Government of India Act, is not only to ensure that the existing 
Indian laws were not repealed, but actually to continue them in 
force until altered, repealed or amended by a competent Legis 
lature. And a Provincial Legislature is not competent to alter, 
repeal or amend any law with respect to matters falling in List I. 
It follows that a Provincial legislation cannot nullify any such law. 
The impugned Act permits the reopening of a final transaction 
evidenced by a promissory note even beyond a period of 12 years, 
It also enables a court to reopen a decree already passed and to 
modify it. It is not a mere case where the Provincial Legislature 
has fixed limits for testing the excessiveness of interest, enabling a 
court to reduce the interest according to a prescribed scale, whether 
or not the interest is in its own opinion excessive, and whether or 
not the transaction in its own opinion is substantially unfair. Nor 
is it a case where only sendente lite interest is scaled down, nor even 
a case where the provisions apply to a suit in which a decree is 
to be passed in future. Nor doesit even protect Jona fide holders 
in due-course, Had the provision been confined to the interest after 
the suit was filed, there would have been no such conflict. Interest 
pendente lite isin the discretion of the court under section 34 of 
the Civil Procedure Code, and the court’s power to allow it is left 
untouched by section 79 of the Negotiable Instruments Act. It 


‘draws no distinction between the original promisee and a holder in 


due course. The special hardship that would be inflicted on the 
latter is not at all taken into account in the Act and the special 
protection given to dona fide holders in due course by the Negoti- 
able Instruments Act read with the Usurious Loans Act is 
destroyed. Had it been confined to the scaling down of the interest 
before a decree is passed, it might have come withinthe modifica- 
tion introduced by the Usurious Loans Act, But it affects decrees 
previously passed on promissory notes, which could not have been 
touched at all under the existing Indian laws in Madras, It is thus 
nota case where the power of a Provincial Legislature es vomine 
in the absence of any Central legislation is to be considered, but a 
case where such legislation actually exists and already a 
the field- 

Decvee—The Advocate-General of Madras has strongly urged 
before us that this is a case where the debt due on a pomiary 

(1) (1940) 72 C.L. J. £50. 3 
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‘note had merged ina decree long before the impugned Act came 
into force, and that we must accordingly confine our attention to 
‘the facts of this particular case, His contention is that before 
the Act came into force the matter had passed beyond the domain 
of promissory notes into that of a decree, or ashe put it “con- 
tract by record”, and that so much of the impugned Act as relates 
toa decree of the court cannot be said to be in conflict with any 
provisions of the Negotiable Instruments Act, and must therefore 
‘be upheld, The judgment of the High Court is not based on any 
such ground, 

Now section 8, sub-section (r) provides for the discharge of 
interest “whether the same be payable under law, custom or con- 
tract or under a decree of court and whether the debt or other 
obligation has ripened into a decree or not”, Sub-section (2) 
provides for the discharge of the principal in a certain case. These 
sub-sections are substantive provisions which alter the terms of 
the contract and the decree, whether passed before or after the 
Act, Section 19 enjoins upon a court the duty of reopening a 
decree, although passed before the impugned Act, and provides 
that on appli cation made, the court “shall... .essssesceseosese Apply the 
provisions of this Act to such decree and shall notwithstanding 
anything contained in the Code of Civil Procedure, 1908, amend 
the decree accordingly or enter satisfaction, asthe case may be”. 
Section 8 has the effect of extinguishing the interest on a debt 
whether it “has ripened into a decree or not”, It applies equally 
to decrees that were passed before the commencement of the 
Madras Act as well as to those to be passed thereafter. On the 
other hand, section r9 prevents a court from seeking shelter be- 
hind the finality of a decree already passed, and makes it obliga- 
tory on the court to amend it, so as to make it accord with 
the provisions of section 8. This is compelling it to pass almost a 
fresh decree. 

Taking all the provisions together, particularly section 8, it is 
very difficult to sever and split up the contract of the lean and 
the decree passed by acourt onthe basis of it. It seems to me 
that the two are inextricably mixed up together and indissolubly 
connected. Section 8 treats the liability as a debt wholly irrespec- 
tive of the fact whether it is a decretal debt or not. I do not 
read these provisions as indicating that even if the contract could 
not be interfered with, the decree can be amended. It rather 
seems to me that both the contract and the decree obtained on it 
hang together and must stand or fall together so far as the Lists go. 
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Bree Their Lordships of the Privy Council have laid down in several 


1940. cases that part of an Act can be held valid and another part invalid, 
A:L.S.P.P.L, if they are severable. “If the offending provisions are ŝo inter- 
Subrahmanyan ‘woven into the scheme that they are not severable”, the~ whole 


Chetti ; . Ais . 
r pi is ultra vires: In re, the Initiative and Referendum Acd (r) | In 
a aang Attorney-General for British Columbia v, Attorney-General for 
— Canada (2) their Lordships found “the whole texture of the Act 


Sulaiman, F. so inextricably interwoven” that one part could not be contem- 
plated as existing independently of the other, In Shyamkant 
Lal v. Rambhajan Singh(3) Ihad relied on these cases and 
‘pointed out that “‘Itis a well established principle: that if. the 
invalid part of an Actis really separate in its operation from the 
other parts, and the rest are not inséverably. connected -with it, 
then only such part is invalid,-unless of course the whole object 
of the Act would be frustrated by the partial exclusion, If the 
object which is beyond the legislative power is perfectly distinct 
from that which is’ within such. power, the Act can be ultra vires 
-in the former, ‘while intra vives in the latter’. But I am. not 
aware of any case in which the same section containing . similar 
‘provisions for contract as for the decree based on it has been 
“considered to be severable so as to make the latter valid, while the 
‘former is invalid. 

Obviously, the main object ‘of the Madras Legislature was to 
relieve the agriculturists of their liability to pay excessive interest. 
“This was an interference with the contract between thé parties, 
The method adopted for achieving this object was to declare that 
the interest shall be deemed to be discharged in certain cases, 
-whether a decree has been passed or not, and then to compel 
courts to amend the decree if already passed, Now if the Pro- 
vincial Legislature had no power to amend the contract 
evidenced by the promissory note, so as to deprive the promisee 
of his right to recover interest due under it, it seems to me ‘that 
it could not exercise the same power in'an indirect way by provi- 
ding that the court should not pass a decree for such interest, 
or that.ifonce a decree is passed, the decree should be amended 
so as to deprive him of that interest. If a legislature has no 
‘power to enact that interest should be cut down before a decree 
comes to be passed, it would be anamalous-to assume . that 


(1) [1919] A. C. 935, (944) ; 1919 A, I. R. 145: 

(2) [1937]. A. C. 377 (388). 

(3) [1939] F. C. R. 193, (213); [1939] 2 F. L. J. 5; (1939) 71 Cs 
L. J. 369. ; f f vA 
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that nevertheless it has power to cut down interést froma decree 
already passed. “It isa very familiar principle that you cannot 


y 
‘F.C, 


1940, 


do that indirectly which you are prohibited from doing directly”, ALL. SP, P. L) 


Madden v, Neison and Fort Sheppard Rly (1) and Board of 
Trustees of Lethbridge Irrigation District v, Independent Orders of 
Foresters (2). : 

It seems to me that where a court is bound bya statute to 
amend a decree and alter the amount due under it which it would 
not otherwise have power to do, there is an interference with the 
power of that court, if not of its jurisdiction. Legislatures in 
India have no authority to interfere with the jurisdiction and 
powers of courts, except with respect to matters coming within 
their Lists. Entries No, 53 of List I, No. 2 of List II and No. 
15 of List III make that perfectly clear. If a legislature is not 
competent to deal with a subject matter, then it is equally incom- 
petent to affect the jurisdiction and powers of the court with 
respect to that matter. If this were not so, the result would be 
that even though a legislature may have no power to legislate 
directly on a particular subject embracing a pecuniary liability, 
it could indirectly legislate that when the dispute comes in a 
court, the decree should be passed in a particular way, or a 
decree already passed should be amended in that way. This 
would introduce a serious anomaly and would enable legislatures 
freely to encroach upon other fields indirectly, and at the same 
time effectively, 

In Ramnandan Prasad v, Kulpati Goshwami Madhwanand 
Ramji (3) I have expressed the opinion that the provision in 
section rr of the Bihar Money-Lenders Act (III of 1938) that 
“no court shall.e.......pass a decree for an amount of interest. etc.” 
affected the powers of courts. In the Bihar case, Lachmeshwar 
Prasad Shukul vy. Keshwar Lal Chaudhuri, decided today, 
also, I have expressed the opinion that the same provision in the 
corresponding section 7 of the Bihar Money-Lenders (Regulation 
of Transactions) Act (VII of 1939) does ‘affect the powers of a 
court. Similarly, in the present case I am of the opinion that 
the provision in section rọ that a court “shalleescessessseapply the 
provisions of this Act to such deCreCessesssssesse amend the decree 
accordingly or enter satisfaction”, does affect the powers of the 
court. Obviously, it is not a mere matter of simple procedure or 
method. i 


(1) [1899] A. C. 626 (627-8.) (2) [1940] A. C. 513, (534) 
(3) (1940) 3 F. L. Je 1 (5); (1939) 71 ©: L, Je 49. 
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dae Section 8 contains a substantive provision directly depriving a 
1940, creditor of apart of his debt, Asin a case where twice the 

A.L.S.P.P.L, ®mount of the principal had already been paid by way of interest 

Subrahmanyan previously, even the outstanding amount of the principal is to be 


Chettiar completely wiped out, the interference is not only with the claim 


Multuseramal for interest, but also for the principal sum aswell. It is not “a 
jundan, . . . o : 

ae matter included in the Code of Civil Procedure”, as mentioned 
Sulaiman, F. in List II], No. 4. Section r9 enjoins upon the court the duty 


of giving effect to those provisions where a decree has already 
been passed. It is really not an independent provision but a 
necessary consequence of section 8, which applies both to a 
simple debt and debt due “under a decree” whether the debt “has 
ripened into a decree or not”. In my opinion if a legislation is 
‘with respect to decrees pasted on promissory notes’ then it is neces- 
sarily also ‘with respect to promissory notes’. 

I am accordingly unable to split up and separate the provision of 
law with regard to decrees from the provision of law with regard 
to debts, In my opinion the former is inseparable from the latter 
and the power to deal with it is dependent on the existence of the 
power to deal with the latter, except for repugnancy. Further the 
latter provision is in direct conflict with the provisions of the 
Negotiable Instruments Act, read with the Usurious Loans Act, 
and therefore amounts to an undoubted trespass on a field already 
occupied by an existing Indian law with respect to negotiable 
instruments. Bg 

Repugnancy under section ro7——While in Canada the solution 
where a repugnancy exists is mostly a judge-made law, in the Indian 
Act the principle is embodied in section 107, which in the event of 
repugnancy in certain cases makes the law of the Central Legislature 
prevail over that of the Province, even though there would be 
competency if there had been no such Central legislation. It has 
been suggested by the Advocate-General of India that by virtue of 
the provisions contained in section 316 of the Act “a Federal law” 
referred to in section 107(1) should include “an existing Indian 
law” ona subject which falls within List I, His point is that the 
expression “ which the Federal Legislature is competent to enact” 
merely means a subject in List I and that it applies to all previous 
laws of the Central Legislature and is not necessarily confined to 
laws of the Indian Legislature passed after the coming into force of 
the Government of India Act. This contention if accepted, would 
raise several difficulties. According to strict grammar, the present 
tense “is compétent to enact” would not necessarily mean ‘had 
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been or was competent to enact.’ Furthermore, the existing Indian 
law with respect to matters enumerated in the Concurrent List, is 
expressly mentioned as an alternative to,“ Federal law”. There is 
therefore no point in saying that Federal law, which the Federal 
Legislature is competent to enact, means an existing law ona 
subject in Lists I and III. The learned Advocate-General of India 
is therefore compelled to urge that it refers only to matters in 
List I ; but such an argument would not be convincing as the words 
“competent to enact” undoubtedly cover matters both in Lists I 
and III. 

Federal Law.—An examination of the language employed in 
section 316 points to the conclusion that the “ Federal law” must 
mean law passed by the Federal Legislature, or before Federation 
comes into being, passed by the Indian Legislature after the coming 
into force of the Act, and does not refer to the Indian laws which 
existed prior to the Act. In section 311 “ Provincial law” is defined 
‘as meaning an Act passed or law made by a Provincial Legislature 
established under this Act, and the expression “ existing Indian 
Jaw ” means any law made before the commencement of Part IIT of 
the Act by any competent legislature, no matter whether the Central 
or a Provincial Legislature. The latter thus includes all the laws 
that were in existence at the time of the coming into force of the 
Government of India Act, no matter whether they had been made 
by the then Central or Provincial Legislatures. What section 316 
lays down is that the powers conferred by the Act on the Federal 
Legislature shall be ‘ exercisable” by the Indian Legislature, and 
references to the Federal Legislature and the Federal laws shall be 
construed as references to the Indian Legislature and laws of the 
Indian Legislature. The expression “ The powers....++..eeShall be 
exercisable, etc.” obviously implies the exercise of such powers in 
the future. That has no reference to Acts passed previously in the 
exercise of powers that existed before the Act came into force, for 
they come within the category ‘existing Indian law’. It is obvious 
that “the powers conferred by the provisions of this Act ” cannot 
“be exercisable by the Indian Legislature ” unless the occasion 
arises after the Act has come into force. It follows that the first 
portion of section 316 necessarily and unmistakably refers to Acts 
which are to be passed thereafter. The second portion begins with 
the words “and accordingly ”, The significance of these words is 
that the second portion of section 316 is consequential, that is to 
say, isthe result of the exercise of the powers conferred by the 
provisions of this Act. So that it again follows that this later 
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EG provision also must refer to the laws of the Indian Legislature which 
1940. in future come tobe enacted by the Indian Legislature, in the 


A.L.S.P.P.L exercise of the powers conferred by this Act on such Legislature. 
Subrahmanyan Three different kinds of expressions have been used in the Act vfs., 


Chettiar “Federal law”, “ existing Indian law” and “laws of the Indian 
Muttuswami Legislature,” There is absolutely no reason to suppose that Federal 
Zani law was intended to iaclude any part of the existing Indian law. 
Sulaiman, F. I am accordingly unable to see that there is anything `in the 


language of Section 316 which would make the expression “Federal 
law” in Section 107(1) include a previously existing Indian law 
on a subject falling in List I, Of course, if there were a fresh 
enactment by the Indian Legislature after Part III has come into 
force and before the Federation comes into existence, then the 
provisions of Section 107(£) would certainly apply to it. 

- For purposes of the transitional period, one may paraphrase 
the sub-section as meaning “ if any provision of a Provincial law 
made by a Provincial Legislature established under this Act is 
repugnant to any provision of any laws of the Indian Legislature 
made after Part [II has come into force, which the Indian Legis- 
lature’ is competent to enact etc.” It follows that so far as the 
old law. is concerned, it is only the latter portion of the sub-sec- 
tion which can, if at all, apply to it, But this portion is restricted 
to provisions of an existing Indian law with respect to one of the 
matters enumerated in the Concurrent List, and does not at all 
refer to any existing Indian law with respect to one of the matters 
enumerated in the Federal List. If the matter were one falling 
within the Concurrent List, then the repugnancy is cured completely 
-by the assént of the Governor-General obtained subsequently, 


It seems at first sight strange that Section 107 should be 
‘incomplete as regards the existing Indian laws, and that provisions 
of repugnancy aiming at the removal of an inconsistency between 
‘Federal and Provincial laws should be unnecessarily restricted 
‘and should leave a gap. After Federation has come into force, 
or even after the Indian Legislature has re-enacted any old law, 
the difficulty may perhaps disappear. This would be so, if the 
words “with respèct to one of the matters enumerated in the 
“Concurrent List ” were held to` quality only “an existing Indian 
‘law” and not “a Federal law” mentioned earlier. This would 
‘be putting a Hberat interpretation: so as to make the Provincial 
law, which-is‘repugnant-to a Federal law in respect of a matter 
in List I or List III, void to that extent, But Section 107(r), 
‘as it stands, does - not apply to the case where there is a repug- 
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nancy between a Provincial law enacted after the Act came into 
force, and an existing Indian law made prior to the Act, but fall- 
ing within List I. If there were no other restriction cn the power 
of the Provincial Legislature, the result would be that while the 
Provincial Legislature would not be competent to make a Pro- 
vincial law repugnant to an existing Indian law relating to the 
Concurrent List, it would have almost a free hand to encroach 
upon the field of List I, regardless of the provisions of all the 
existing Indian laws. Such an untoward result could not have 
been contemplated. If it was necessary to impose drastic restric- 
tions on the power to legislate with regard to the Concurrent 
‘List, where the whole field is open to a Provincial Legislature, it 
would be all the more necessary to impose even more drastic 
limitations on the powers of a Provincial Legislature to make legis- 
lation repugnant to the existing Indian law with respect to matters 
which have been expressly taken out of the authority of the Pro- 
vincial Legislature. The principle of repugnancy embodied in 
Section 107 was presumably borrowed from the trend of decisions 
in Canadian cases, and might have been borrowed in full, so as 
‘not to leave a gap, But even if this sub-section is not compre- 
hensive, it does not follow that there is any gap which cannot 
otherwise be filled up. Apparently, it was thought that as the 
Provinces had not been given any authority to legislate with respect 
to matters falling in List I, all cases where there is an encroach- 
ment would be met by Section rco itself. 

Unoccupied Field.—The doctrine which has been evolved with 
regard to the Canadian cases is that ifthe encroachment is merely 
incidental, then there is no defect so long as the trespass is upon 
an unoccupied field. Engrafted upon the doctrine of incidental 
encroachment there is the further doctrine of unoccupied field. 
In 4tt.-Gen. of Ontario v, Att.-Gen. for the Dominion of Canada 
(1) the Lord Chancellor observed: “They would observe that 
a system of bankruptcy legislation may frequently require various 
ancillary provisions for the purpose of preventing the scheme 
of the Act from being defeated. It may be necessary for this 
purpose to deal with the effect of executions and other matters 
which would otherwise be within the legislative competence of 
the provincial legislature. Their Lordships do not doubt that it 
would be open to the Dominion Parliament to deal with such 
matters as part of a bankruptcy law, and the provincial legislature 
would doubtless be then precluded from interfering with this legis: 


(1) [1894] A. Ç. 189 (200-201) ~ 
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lation inasmuch as such interference would affect the bankruptcy 
law of the Dominion Parliament, But it does not follow that such 
subjects, as might properly be treated as ancillary to such a law 
and therefore within the powers of the Dominion Parliament, are 
excluded from the legislative authority of the provincial legislature 
when there is no bankruptcy cr insolvency legislation of the 
Dominion Parliament in existence.’ 

In Grand Trunk Railway of Canada v, Attomney-Genéral of 
Canada (1), Lord Dunedin observed that the earlier cases seemed 
to establish two propositions s ‘‘ First, that there can be a domain in 
which provincial and Dominion legislation may overlap, in which 
case neither legislation will be s/¢ra vires, if the field is clear ; and, 
secondly, that if the field is not clear, and in such a domain the two 
legislations meet, then the Dominion legislation must prevail ”, 

In Attorney-General for Canada v, Attorny-General for British 
Columbia (2), Lord Tomlin when dealing with the questions of 
conflict between the jurisdiction of the Parliament of the Dominion 
and the provincial jurisdiction, laid down four propositions as a 
result of the previous decisions of their Lordships, the last two 
being: “It is within the competence of the Dominion Parliament 
to provide for matters which, though otherwise within the legisla- 
tive competence of the Provincial legislature, are necessarily inci- 
dental to effective legislation by the Parliament of the Dominion 
upon a subject of legislation expressly enumerated in section ox ”, 
and “ There can be a domain in which provincial and Dominion 
legislation may overlap, in whicb case neither legislation will be 
ultra vives if the field is clear, but if the field is not clear and the 
two legislations meet the Dominion legislation must prevail.” 

In Board of Trustees v, Independent Orders of Foresters (3), the 
Lord Chancellor declining to put a ‘restricted interpretation’ on the 
term “interest ”, observed “Even if it could be said that the Act 
relates to classes of subjects in section g2 as well as to one of the 
classes in section 91, this would not avail the appellants to protect 
the Provincial Act against the Interest Act of 1927, passed by the 
Dominion Parliament, the validity of which, in the view of their 
L ordships, is unquestionables........Dominion legislation properly 
enacted under section 91 and already inthe field must prevail in 
territory common to the two Parliaments. ” 

In Jai Gobind Singh v. Lachmi Narain Ram (4), where the 


(1) [1907] A. C. 65 (68). (2) [1990] A. C. 111 (118), 
(3) [1940] A. C. 513 (531-2) ; (1940) 3 F. L, J. P, C, 27 (33). 
(4) [1940] 3 F. Le J. 46 (51) ; (1940) 72 C, L, J. 165. 
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amount due on an earlier promissory note had formed part of the 
mortgage money, I distinguished the case by pointing out that the 
suit being on a mortgage the field was apparently clear, and there- 
fore the question of interfering with the interest due on the promis- 
sory note did not directly arise. 

No Canadian case has been cited before us in which although 
the subject of legislation was substantially within section 9a, it not 
only incidentally encroached upon a subject . mentioned in 
section 91, but at the same time actually clashed with an existing 
Dominion legislation. The principles laid down by their Lordships 
have gone only so far as to permit an incidental encroachment, 
provided the Dominion field is unoccupied. Inno case so far 
decided have their Lordships tolerated a trespass as well as a clash, 
If a clash with the Dominion legislation were also allowed, then a 
Provincial Legislature would bein a position, though indirectly, 
to nullify the Dominion legislation, even inside the field exclusively 
open to the Dominion, which would make the position intolerable, 

It seems to me that the principles of interpretation laid down by 
their Lordships in the Canadian cases cannot be brushed aside by 
simply saying that they relate to a different Constitution, Those 
principles are not only of the greatest weight but must be a guide 
to us even in interpreting the Indian Constitution. Ofcourse, we 
cannot interpret the language of any section in the Indian Act in 
the light of the interpretation of the corresponding section in the 
Canadian Constitution. ‘That has to be avoided ; but the principles 
of interpretation that have been established cannot be ignored. 
At the same time it would be dangerous to import only a part of 
the doctrine and exclude another part. Partial application may 
frustrate the very object for which the rule of law was deduced. 
The two doctrines of incidental encroachment and unoccupied field 
are closely related. I would go further and say that they are 
indissolubly connected. We cannot import the doctrine of incidental 
encroachment in favour of the Provinces, and refuse to import the 
doctrine of unoccupied field which is in favour of the Centre. 
The two must go hand in hand. To allow Provincialjlegislatures to 
encroach upon the exclusive Federal field, even though in an 
indirect way, when there is a Central legislation already occupying 
the field, would be to give the former a free hand in nullifying 
Central Acts relating to matters in the Federal List. Such a 
carte blanche could hardly have been contemplated. The scheme of 
section r00 of the Act is to exclude completely from the authority 
ofthe Provincial Legislature the power to legislate with respect to 
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subjects in List I. Ifin consequence of certain difficulties that 
Provincial Legislatures would experience by a rigid enforcement 
of such an exclusion we must in interpreting the words “ with 
respect to” import the Canadian doctrine of permissibility of 
incidental encroachment, we must- then at the same time import 
the other allied doctrine also that such an encroachment is permis- 
sible only when the field is actually unoccupied. It is only in this 
way that actual clash between the Centre and the Provinces can be 
avoided, which I think we must. This will also explain the apparent 
gap in section r07(1) of the Act, that gap being filled in by the 
provisions of section 100, 

The result is that the effect of sections 8 and rọ of the Madras 
Act is to compel courts to reopen decrees passed on the basis of 
promissory notes before the Act came into force, and ‘recalculate 
the amounts due on them disallowing all interest outstanding on 
rst October 1937, and even the principal if double the amount has 
already been paid by way of interest ; while the Negotiable Instru- 
ments Act, even read with the Usurious Loans Act, enjoins that 
interest should be calculated at the contract rate, and no court 
should cut down such interest if a decree has already been passed, 
In my opinion the Provincial Act being repugnant to the existing 
Indian law relating to promissory notes,. which is exclusively a 
Federal subject, is void to that extent, 

I however agree with the High Court that there is nothing in 
the Madras Agriculturists Relief Act which really conflicts with any 
provision of the Hindulaw. No doubt, a creditor can always fall 
back upon the original consideration, and sue upon the debt 
independently of the promissory note. It is equally true that the 
sons were impleaded in this case merely to deprive them of the 
chance of contending that it was not binding upon them on account 
of its having been tainted with immorality or illegality. A Hindu 
son is under a pious obligation to pay his father’s debts out of the 
joint family property. But he is not bound to pay what his father 


-cannot be made to pay. Ifthe interest on the loan taken by the 


father can be cut down under some existing law so as to benefit the 
father, the son can equally take advantage of that relief, 


I also agree that any repugnancy to the Contract Act is cured by 
the assent of the Governor-General ; and further as usurious loans 
come within money-lending, any conflict with the Usurious Loans 
Act alone is not material, But for his erroneous conclusion as to 
the infra vives character of the Madras Act re-affirmed by the Full 
Bench decision of the Madras High Court, the Subordinate Judge 
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would have had no jurisdiction to interfere with the decree; and so 
his order for the satisfaction of the decree, when in fact it had not 
been satisfied, amounted to acting with an illegality in the exercise 
of his jurisdiction. The High Court could therefore appropriately 
exercise its discretion to interfere in Revision, 

I would allow the appeal and remit the case to the High Court 
with the declaration that the order of the Subordinate Judge, dated 
the rrth February, 1939, be set aside, and the execution allowed 
to proceed. 

Varadachariar, J. :—The constitutional question arising for 
decision in this appeal relates to the validity of the Agriculturists’ 
Relief Act, 1938 (IV of 1938), passed by the Madras Legislature. 
The learned counsel for the appellant, while contesting the validity 
of the impugned legislation, conceded that it was a genuine and 
bona fide, though drastic, attempt at a solution of the problem of 
agricultural indebtedness which has long been recognised as a 
pressing problem inthis country. The Usurious Loans Act passed 
by the Indian Legislature in 1918 only conferred certain 
discretionary powers onthe court, and its operation was not limited 
to agriculturists; it proved ine ffective to check the growing burden 
of rural indebtedness, Recommendations for more drastic measures 
were made from responsible quarters, but no further action was 
taken by the Indian Legislature. The inclusion of ‘* money-lending 
and money-lenders ” in List II of Schedule VII to the Constitution 
Act justifies the inference that provincial legislatures must have 
been considered better fitted to deal with the subject with adequate 
knowledge of local conditions and requirements. Both before and 
after 1935, the local legislatures in the several Provinces have 
enacted more drastic measures for the purpose. The common 
feature of these measures was that they compelled the court to 
reduce substantially the safe of interest recoverable from a debtor 
and limited the total amount of interest recoverable on any loan to 
a sum equal to the principal amount, on the analogy of the 
Damdupat rule. . The classes of cases in which relief was available 
under these enactments varied from Province to Province. Under 
the Madras Act in question, relief was afforded to all persons 
falling within the definition of “ agriculturist” given in the Act and 
if they were agriculturists, they were entitled to invoke the protec: 
tion given by the Act, in respect of all liabilities falling within the 
definition of ‘debt ” given in the Act; It is noteworthy that even 
decrees passed before the date of the Act and decrees for money 
not arising out of loan transactions were directed by the Act to be 
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Teopened, with a view to give the judgment-debtor the benefit of 
1940. the Act. Certain classes of debts were excluded from the 
A.L. S.P. P.L. Operation of the Act, þut no exception was made in respect of 
Subrahmanyan debts due under promissory notes or other negotiable instru- 
v. ments, 
en On the question of the validity and effectiveness of the Act, 

-— several possible views have been suggested in the course of the 

Varadacharšar, F. arguments or have emerged therefrom, On the one side, there 

is the view that the Act is valid in its entirety and is operative in 
respect of all kinds of debts as defined in the Act. This was 
the view taken by a Full Bench of the Madras High Courts and 
the learned Advocate-General of Madras, who intervened in this 
appeal, naturally supported that view. On the other side, there 
is the extreme view that the Act is wholly invalid, The learned 
Advocate-General for India, who appeared for the appellant, put 
forward this view as a possible contention, but he did not seriously 
press it. Between these two extremes, two other views were 
suggested ; (1) that the Act was wlfra vires or void so far as its 
provisions were calculated to affect certain classes of debts, parti- 
cularly those evidenced by promissory notes or other negotiable 
instruments, or (2) that the Act should, as a matter of interpreta- 
tion, be so construei as not to affect these classes of debts. 
Dealing with a similar enactment in Bihar, a Division Bench of 
the Patna High Court recently held that a relieving provision in 
that Act couched in very wide and general terms could not affect 
the rights conferred by the Negotiable Instruments Act on the 
-holder of a promissory note or other nego tiable instrument, includ- 
ing the right to recover full interest as per terms of Sections 79 
and 8o of that Act. [See Sagarmal v, Bhuthu Ram(1)], With 
reference to these intermediate views, a further question was raised 
and discussed before us, namely, whether the liability of the res» 
pondent in the present case was or was not such as could be validly 
reduced by an enactment of the Provincial Legislature. 

In dealing with the questions above stated, the Madras Full 
Bench and the Advocate-General of Madras (in his argumenta 
before us) relied on certain principles of interpretation laid down by 
the Judicial Committee in decisions relating to similar questions 
raised under the British North America Act. In the Patna High 
Court, more than one learned Judge has strongly protested against 
importing these principles—-particularly what is described as the 
“pith and substance” rule—into the construction of the Govern 


(1) [1940] 3 F. L. J., H.G, 119, 
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ment of India Act ; and in Sagarmal’s case (1) Meredith, J. observ- 
ed “ there are peculiar provisions in Section 100 of the Government 
of India Act and in my view they bar the application of the pith 
and substance principle to that Act.” It must always be in the 
discretion of each Judge to decide for himself how far he can or 
will accept help and guidance from precedents ; but the note of 
caution sounded by my Lord ths Chief Justice in his judgment 
in the Central Provinces case (2) as to the application “ without 
qualification” of precedents relating to federal and provincial 
powers under other systems cannot reasonably be interpreted as 
altogether banning their use, It seems to me necessary to point 
out that the assumption in the Patna case that the scheme of 
Section roo of the Constitution Act is radically different from that of 
Sections gr and 92 of the British North America Act is not warrant- 
ed. A long line of decisions beginning at least as early as Citizens 
Insurance Company of Canada v, Parsons (3), have interpreted 
these provisions of the Canadian Constitution in a manner that 
almost assimilates their scheme to that adopted in Section 100 of 
the Government of India Act. There is of course no elaborate 
Concurrent List in the British North America Act corresponding 
to List III of Schedule VII to the Government of India Act and 
the grant of general legislative power to the Dominion Parliament 
by the opening words of Section 91 has obviated the necessity 
for a provision like that made in Section 104 of the Government 
of India Act to meet unforeseen contingencies. But as regards 
the distribution of powers between Centre and the provinces, 
the relation between Sections 91 and 92 of the British North 
America Act is according to the decisions substantially the 
same as that indicated in Section 100 of the Constitution Act 
between Lists I and IL of the Seventh Schedule. The 
position under the Canadian Constitution was described by 
Viscount Haldane in Jokn Deere Plow Co. Ltd. v, Wharton (4) 
in the following words: “The general power conferred’ on the 
Dominion by Section 91......extends in terms only to matters not 
coming within the classes of subjects assigned by the Act exclu- 
sively to the Legislatures of the Provinces. But if the subject- 
matter falls within any of the heads of Section 92, it becomes 
necessary to see whether it also falls within any of the enumerated 


(1) [1940] 3F. L. J. H. C. 119. 
(2) [1939] F.C. R. 18, (38). 
(3) (1881) 7 App. Cas, 96. 

(4) [1915] A. C. 330 (337). 
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heads of Section gr, for, if so, by the concluding words of that 
section it is excluded from the powers conferred by Section 92.” 
The position of the Provincial Legislatures under the Indian Con- 
stitution Act in respect of the subjects enumerated in List II and 
in relation to the subjects specified in List I is in essence the 
same as that above stated in regard to the powers of the Provincial 
Legislature under Section 92 of the British North America Act 
It will be clear from the decisions that the rules of : interpretation: 
adopted in the Canadian cases were evolved only as a- matter of- 
reasonableness and common sense and out of the necessity of 
satisfactorily solving conflicts arising from the inevitable over- 
lapping of subjects in any system of distribution of legislative 
powers. That they need not be limited to any special system of- 
federal constitution is made clear by the fact that in Gallagher v. 
Lynn (1), Lord Atkin applied the “pith and substance” rule 
when dealing with a question arising under the Government of 
Ireland Act—which did not embody a federal system at all—and in- 
Shannon v, Lower Mainland Dairy Products Board (2), when 
dealing with a Canadian case, he embodied in the judgment 
the principles enumerated in the Irish case, 

That the subject-matter of the impugned legislation is to a 
certain extent at least within the jurisdiction of the Provincial 
Legislature cannot be and has not been denied. It may be that 
it will fall partly under one item and partly under another item 
in List II or List III. For instance, some of the debts affected 
by the Act may fall under the heading of “trade” and some 
under the heading of “money-lending” in item 27. Support 
may in some instances be also derived from item ro (relating to 
contracts, etc.) and item r4 (relating to actionable wrongs) in 
List ITI. In the Madras Full Bench judgment, the learned Chief 
Justice expressed the opinion that the Act might also be regarded 
as one relating to agriculture. This is perhaps open to question, 
on the ground that “ agriculture” in item 20 of List II must be 
understood as signifying only the process of agriculture (though 
other allied mattersare brought in bya kind of inclusive 
enumeration) and cannot comprehend a subject like agricultural 
indebtedness merely because the relief of such indebtedness 
may contribute to the prosperity and efficiency of agriculture. 
The decision of the Judicial Committee in r930 A. C. rrr putting 
a limited interpretation upon the reference to “fisheries” in 

(1) [1937] A. C. 863 (869). 

(2) [1938] A. C. 708 (719, 720). 
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Section g1-of the British North America Act may lend some 
support to this principle of strict interpretation of the term “ agri- 
culture.” But it is unnecessary at this stage to consider whether 
all conceivable kinds of debts falling within the definition in the 
Madras Act can or cannot be brought under one or other of the 
heads in Lists IL and III, because that has not been the line of 
attack adopted by the learned counsel for the appellant. The 
objection to the impugned Act, in whatever form urged, was based 
on the fact that List I of the Seventh Schedule to the Constitu- 
tion Act reserves cheques, bills of exchange, promissory notes and 
other like instruments for the exclusive competence of the Federal 
Legislature (item 28), Though the Madras Act does not in terms 
purport to deal with negotiable instruments, debts due under such 
instruments will undoubtedly fall within the definition of “ debts” 
in the Act, The question for consideration therefore is whether 
this inclusion of debts due under negotiable instruments has 
rendered the Act wholly or in part invalid or inoperative. 

The argument of fofal invalidity need not be -dealt with at 
any length, not only because it was not seriously pressed, but also 
because there is little force in it. If an enactment deals in part 
with matters beyond the competence of the Legislature which 
enacted it, it must bs held to be wholly invalid only in cases 
where the valid and invalid provisions are inseparably intermixed 
or the innocent provisions are merely ancillary to the offending 
provisions. This cannot be said to be the position in the present 
case. Further, as there is no provision in the Act dealing in erms 
with negotiable instruments, any objection based on the wide 
scope of the Act may be obviated by so interpreting the general 
terms used in the Act as to limit them to cases with which alone 
the Legislature was competent to deal. [ See Macleod v. Att-Gen. 
for New South Wales (1)}. 

The Full Bench decision of the Madras High Court held that 
the Act is not invalid or inoperative even in respect of debts due 
under negotiable instruments, because in the opinion of the 
learned Judges it did not “really affect the principles embodied in 
the Negotiable Instruments Act”, This statement seems to 
require qualification. Itis of the essence of negotiation (as dis- 
tinguished from a mere assignment) that a holder in due course 
must be able to recover the full amount due for principal and 
interest according to the apparent tenor of the document and he 
cannot be called upon to enquire whether the executant of the 

(1) [1891] A. C. 455 (459). 
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ES document or the person liable was an agriculturist or not. If 


1940. this right is negatived, it cannot be said that the negotiability of 
. the document has not been affected.~The question will never- 


Ee ae theless remain, whether, notwithstanding this abridgement of the 
Chettiar rights of the holder of a negotiable instrument, the legislation 
Muttuswami may not be valid and operative in its entirety according to the 
Goundan. principles adopted inthe decisions of the Judicial Committee in 


Varadachariar, ¥, some of the Canadian cases, These cases recognise that even 
a; where provincial legislation contains provisions relating to subjects 
exclusively reserved for the Dominion Legislature, the whole 
enactment may be effective if the offending provisions are only 
incidental or if it is possible to regard a subject as falling 
under the dominion jurisdiction in one aspect and under provincial 
jurisdiction in another aspect and the impugned provincial legisla- 
tion has been enacted in respect of the latter aspect, When it 
becomes necessary to decide this question, the effect of the deci- 
sion in Zadore v. Bennett (1), and its explanation in Board of 
Trustees v, Independent Orders of Foresters (2), will fall to be 
considered. On the other hand, a different result might follow 
if, with reference to the observation of Viscount Haldane in 
Great West Saddlery Co. v, The King (3), it should be held that 
the items “trade and commerce”, “money-lendiog and money- 
lenders” in List II and the item “contract” in List III are 
expressed in “general language” while “cheques, bills of exchange, 
promissory notes” in item 28 of List I are “particular” items and 
“general language” in Lists II and III must yield to “particular 
expressions” in List I, where the latter are unambiguous. . In the 
next succeeding sentence on the same page, their Lordships 
recognise that this rule may sometimes also apply in favour of the 
Provinces, for otherwise the purpose of assigning the articular 
item to the Province will be frustrated. It does not seem to me 
necessary for the purpose of this case to decide these questions, 
because the liability here sought to be reduced with the aid of 
the provisions of the Madras Act, had long before the date of 
the enactment of that Act passed into a decretal liability and 
was no longer one under a promissory note or other negotiable 
instrument. 


For the same reason, it seems to me unnecessary to express ` 
a definite opinion on another contention of Sir B, L, Mitter, 


(1) [1939] A.C. 468, (2) [1940] A. C, 513. 
(3) [1921] 2 A.C, 91 (116.) ; 


Von. 93. FEDERAL ČOU RË, 


namely, that the provisions of the impugned Act may also be void 
under section ro7 (x1) of the Constitution Act, in so far as they 
are repugnant to the provisions of the Negotiable Instruments Act, 
The validity of this contention will depend upon the import of 
the expression “federal law” occurring in the opening part of sub- 
section (t) of section roy. It may be conceded that the words 
“which the Federal Legislature is competent to enact” may refer 
to the first List also and they need not be qualified by the words 
occurring later and referring to the Concurrent Legislative List ; 
because, if these later words were intended to qualify the opening 
words of the sub-section also, it would not have been necessary 
to use the words “ which the Federal Legislature is competent to 
enact” in the earlier portion. In Sagarmal’s case (1), Meredith, J, 
seems to take a different view. But as contended by the learned 
Advocate-General of Madras, the expression “ federal law” would 
prima facie seem, on the wording of section 316, only to comprehend 
legislation passed by the Indian Legislature affer the Government of 
India Act of 1935 came into operation and not earlier enactments of 
the Central Legislature, like the Negotiable Instruments Act. The 
use of the word “accordingly” in section 316 suggests that the 
second part of the first para graph is consequential upon the first and 
as the first part clearly refers to the transition period=between the 
introduction of provincial autonomy and the establishment of the 
Federation,—it would seem to follow that the expression “laws of 
the Indian Legislature ” in the second part refers to the laws passed 
by the Indian Legislature, while functioning as the “ Federal 
Legislature ” during the transition period. This construction would 
no doubt lead to an apparent anomaly in the operation of 
section 107, vfz., that while provincial legislation in respect of 
subjects in the Concurrent List cannot override “existing Indian 
law ” except when assented to by the Governor-General, such legis» 
lation in respect of subjects enumerated in List II may without any 
such safeguard override pre-existing enactments even of the Central 
Legislature if they relate to subjects specified in List I, It is 
however conceivable that the position might well have been left 
like this, because the danger of such interference by the Provincial 
Legislatures was small, A Provincial Legislature can, if at all, 
- trespass on List I subjects ony when it legislates (in fact and not 
merely colourably) on List II subjects; whereas in the case of 
List III subjects, the whole field is open to interference by the 
Provincial Legislature. But I refrain from expressing any final 
(1) [1940] 3 F. L. J. H.C, 119. 
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opinion on this question, as itis unnecessary for the purposes of 
this case to decide it. . - 

It only remains to consider whether or not the claim of the 
appellant belonged to a category that could be affected by provin- 
cial legislation. The recitals inthe promissory note on which the 
suit was instituted and the admissions made in paragraph 6 of the 
affidavit filed by the appellant's agent on 3rd October 1938 in the 
Coimbatore Sub-Court in the present proceedings show that the 
appellant isa money-lender and the promissory note related to the 
balance due on account of previous money dealings between the 
parties. Apart from the existence of the promissory note, the case 
would clearly fall under the head “ money-lending and money- 
lenders” in item 27 of List II. Under this head, it would: prob: 
ably make no difference in respect of the Provincial Legislature’s 
power to deal with such a case that a decree had been passed in 
respect of the debt, because, the creditor would not be arty the less 
a “ money-lender ” on that account. If there should be any doubt 
on this ground, it might be sufficient to read this head with item 2 
in the same List (jurisdiction and powers of courts), Even if it 
should be found necessary to callin aid the powers under the 
Concurrent List, onthe ground that there was an inference with 
the provisions of the Civil Procedure Code relating to decrees, the 
precaution of obtaining the assent of. the Governor-General under 
section 107(2) of the Constitution Act has been taken in this case. 
Sir B. L. Mitter was prepared to assume that the passing of the 
decree would not make any difference ; but, on this basis, he con- 
tended that where the claim arose out of a promissory note, the 
matter must be regarded as falling under item 28 of List I (cheques, 
bills of exchange, promissory notes, etc.), even after a decree had 
been passed, Iam unable to accede to this argument. A distinc» 
tion may have to be drawn between decrees passed before the date of 
the Madras Act and decrees passed subsequent to that date, 
Assuming, for the sake of argument, that liabilities under negotiable 
instruments cannot be affected by provincial legislation, it would be 
anomalous to recognise in the Provincial Legislature a power to 
reduce the liability under such an instrument as soon as it merges 
in a decree. This will be permitting that Legislature to do indirectly 
what it cannot do directly and inviting every promisor to insist.on 
a-suit-being filed on his note and then allowing him to avail himself 
ofthe benefit of the Act. The Madras Act under consideration 
does not present any such problem, because section ro is limited 
to decrees passed before the commencement of- the Act, Where, 


Von. 73.) FEDERAL COURT, 
as in the present case, that is the position, the provisions affecting 
the operation or effect of that decree cannot be said to relate to a 
negotiable instrument. The Act does not attempt to operate on the 
instrument and the tight of the creditor at the moment of the 
commencement of the Act did not possess the incidents of a nego- 
tiable instrument, either as regards negotiability or as to the benefit 
of section 79 of the Negotiable Instruments Act. Relying on the 
provision in section8 to the effect that the liability should be 
scaled down with reference to the “ principal ” amount, the learned 
counsel for the appellant contended that the Act itself treated the 
promissory note as stillthe basis of the claim. That does not 
. seem to me to be the correct way of reading a provision which only 
lays down a method of calculation of the amount to which the 
decree is to be scaled down. The parties are not relegated to the 
position of “ promisor ” and “ promisze ”, Nor does the provision 
in section r9 as to the “amending” of the decree imply such 
restoration of the parties to their status before suit, The decree 
is reopened only to the extent necessary to alter the amount payable. 
This is shqwn by the fact that in the same paragraph in section 19, 
provision has also been made for “ entering up satisfaction” if the 
amount payable as per the terms of the Act has been paid even 
before the date of the application under section 19. There is 
accordingly no reason for holding that the impugned Act is invalid 
or inoperative so far as the subject-matter of the present proceedings 
is concerned. This appeal must therefore be dismissed. As the 
respondent has not appeared, there will be no order as to costs in 
the appeal. 
By THE CourT,—In accordance with the decision of the majority 
ofthe Court, the appeal is dismissed, There will be no order as 
ta costs. 


A. T., M, Appeal dismissed, 
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APPELLATE CIVIL 
Before Mr. Justice A. N. Ser 
SHEIK SAIRAT (alias) SHEIK SAIRAT ALI AND OTHERS 


Ve 


MAHAMMAD YUNUS ALI AKANDA AND OTHERS,* 


Possession—Doclaration of title—Exclusive title not proved—Relief to be 
given. 
` The plaintiff though able to prove his title to a parcel of land but failed to 
prove his exclusive title to the same by partition, could get a decree for joint 
possession with his co-sharers though he prayed in his plaint for recovery of 
possession only. i 


Appeal by the Principal Defendants, 


Suit for declaration of title to and for recovery of possession ofa 
parcel of land. 

The material facts appear from the judgment. 

Messrs. Heramba Chandra Guha and Narendra Nath Banerjee 
for the Appellants. 

Messrs. Upendra Kumar Roy and Birendra Kumar De for the 
Respondents, i 

C: Ae Ve 

The following judgment was delivered : 

This appeal is by the principal defendants and it arises out of 
a suit for a declaration of the plaintiffs’ title to certain land and for 
recovery of possession thereof. 


The plaintiffs’ case briefly is as follows: There were two 
brothers, Rajnarain and Panchanon and they were the owners of 
four plots of land namely C. S. Dags Nos. 305, 306, 309 and 310. 
The four plots measured 1°28 acres. Each brother had an /8/ 
share in these four plots. Rajnarain died leaving two daughters 
Jaimaniand Golakmani. They inherited Rajnarain’s /8/ share“in 
these plots, Golakmani died and her interest devolved upon 
Jaimani. She thus became the owner of Rajnarain’s /8] share. 
Panchanon made a gift of his 8-as. share to Mahim, the son of 
Golakmani, Mobim is the defendant No.6. The plaintiffs go 


*Appeal from Appellate Decree No. 1538 of 1938, against the decree of 
A. K. Guha, Esq., Subordinate Judge, 1st Court, of Mymensing, dated the 
goth July, 1938, modifying that of Hedayetulla Esq, Munsif; Iswargunj, dated 
the 29th January, 1938. 


VoL, 73. atos Couat. 


on to allege that there was a partition between Mahim and Jaimani 
and asa result thereof Jaimani got the eastern portion of Dags 
Nos. 305 and 306, this portion measuring ‘64 acres. Jaimani 
then sold this ‘64 acres to the plaintiffs, but by mistake it was 
mentioned in the Kobala that 1'28 acres were sold. When the 
plaintiffs went to take possession of this eastern portion of Dags 
Nos. 305 and 306, they were resisted by the defendants Nos. r 
to 4. The plaintiffs, accordingly, brought this suit for a declara- 
tion of their title to °64 acres of land comprised in the eastern 
portion of Dags Nos. 305 and 306 and for recovery of possession 
thereof, 7 

The defendants Nos. r to 4 contested the suit. It is unnecese 
sary to set out in detail the various objections taken by them to 
the claim of the plaintiffs. They claimed that they got this land 
by a Kobala from two persons, Jogendra Saha and Surendra 
Saha, These two persons got title to the land, according to the 
defendants, in the following manner. Rajnarain hada son and 
he inherited Rajnarain’s share. After his death Mahim acquired 
that share. Mahim, therefore, became entitled by inheirtance to 
an 8-as, share and by virtue of the deed of gift to the remaining 
8-as, share, He mortgaged these properties to Jogendra and 
Surendra’s father and Jogendra and Surendra acquired the pro- 
perty in suit at-a sale in execution of their mortgage decree. 
Thereafter they sold it to the defendants Nos. 1 to 4. An alterna- 
tive case was made that Jaimani gave up her share in favour 
of Mahim, It was also claimed that Mahim acquired the land by 
adverse possession, 

The trial Court held in favour of the defendants and dismissed 
the suit. The plaintiffs then appealed to the District Judge 
and the appeal was heard by the Subordinate Judge, 1st Court, 
Mymensingh. 

The learned Subordinate Judge reversed the findings of the 
Munsif and he has come to the following conclusions. He finds that 
the story of Rajoarain having another son is false, He also finds 
that Jaimani had an 8-as. share in C, S, Dags Nos, 305, 306, 309 and 
310. He finds further that she sold her 8-as, share in these Dags to 
the plaintiffs, He disbelieves the plaintiffe’ case that there had been 
a partition and that Jaimani had been allotted land measuring °64 


acres in the eastern portion of Dags Nos, 305 and 306. On these - 


findings the learned Subordinate Judge has declared the plaintiffs’ 
title to an Sas, share in C. S. Dags Nos. 305 and 306 and has given 
them joint possession therein. He states that as the plaintiffs . did 


` 
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not claim any of the other plots, their title to those plots could not 
be declared in this suit. 

Against this decision the defendants have appealed to this 
Court. The learned Advocate on their behalf saya that he is 
not in a position to challenge any of the findings of fact arrived 
at by the learned Subordinate Judge. But he says that upon the 
findings arrived at, the learned Subordinate Judge should not 
have declared the plaintiffs’ title to the entire Dags Nos. 305 and 
306 and should not have given them joint possession of these 
two entire plots. He points out that in the plaint the plaintiffs 
claimed title only to °64 acre of land in the easternmost portion 
of these two Dags and he argues: that the plaintiffs cannot be 
given any relief with respect to any other portion of these two 
Dags, inasmuch as the suit does not relate to any land other than 
“64 acre of the eastern portion of these two plots of land, In 
support of his argument, he refers me to the case of Sasti Charan 
Dev. Sarojini Debya (1). In my opinion, the appellants’ con- 
tentions must prevail. The plaintiffs clearly stated in their plaint 
that they wanted their title declared to a specific parcel of land, 
namely, ‘64 acre in the eastern portion of Dags Nos. 305 and 
3c6, The boundary of this portion is also given in the plaint, 


-By reason of the findings arrived at by the learned Subordinate 


Judge, the plaintiffs cannot get a declaration of their exclusive 


-title to this land, inasmuch as there has not been a partition, 


The learned Subordinate Judge was quite correct in giving the 
plaintiffs a declaration of their title with respect to an 8-as, share, 
But he went wrong, in my opinion, in including the entire two 
plots. There was no claim before the Court with respects to the 
western portion of these two Dags., The-plaintiffs cannot, theres 
fore, be given any relief with respect to that portionin this suit. 
I, accordingly, vary the decree passed by the Jearned Subordinate 
Judge.by declaring the plaintiffs’ title to an 8-ag, share in °64 acre 
in the eastern portion of Dags Nos, 3¢5 and 306 as described in 
Schedule 2 of the plainte They will get joint possession of this 
portion of the two Dags, With this variation, the decree of the 
Court below is upheld. Each party will bear their own costs in 
this Court. 

This decision will not, however, affect the plaintiffs’ title, if 
any, inthe other portions of the two plots in suit and in plots, 
Nos. 309 and 310. 
àT. M. - Decree varied, 

(1) (1909) 10 C. L. J, 213. 
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Before Mr, Justice A. G. R. Henderson 
NALINI KANTA ROY 


V 


SURESH CHANDRA CHAKRAVERTY AND OTHERS,* 


Certificate—Effect of- Certificate against dead m an= Substitution of heirs. 

A certificate has the effect of a decree before the issue of the notice. 

A certificate against a dead man is a nullity. 

When the Act makes no provision for the substitution or addition of his heirs 
as certificate-debtors the only course open to the certificate officer was to make a 
new certificate. (The difficulty has now been got over by a new rule which was 
published.in the Calcutta Gazette on the 21st May, 1936). 


Appeal by the Defendant. 
Suit to set aside a certificate sale. 
The material facts appear from the judgment. 


Messrs, Gopal Chandra Das and Abani Kanta Roy for the 
Appellant. 


Messrs, Jitendra Nath Sen Gupta, Hiralal Chakravarty and 
Rabindra Nath Bhattacharyya for the Respondents, 
. C, A, V. 
The following judgment was delivered s 
The question raised in this appeal is whether the sale of the 
plaintiffs’ interest in a certain property, held in execution of a cerfi- 
ficate was a nullity. 


The certificate was issued for arrears of cess against three per- 
‘sons, Brojendra Ray Choudhury, Brojendra Chakraverty and 
Brindaban Chakraverty, the father of the plaintiffs, Brindaban 
died before the issue of the certificate. On receipt of the peon‘s 
‘report the plaintiffs were substituted by the certificate officer. They 
did not pay the demand. An objection under section 9 of the Act 
was unsuccessful. . The property was eventually brought to sale and 
purchased by the appellant. After all attempts to get the sale set 
aside by the Revenue authorities had failed the present suit was 
brought. ‘ 

Before dealing with the point now at issue Mr. Das pointed out 
that the form of the decree is incorrect, The Munsiff made a 


* Appeal from Appellate Decree No. 1446 of 1938) against the decree of 
5. M. Masih, Esq., District Judge of Mymensingh, dated the goth April, 1938, 
affirming that of M. G. Moula, Esq., Munsiff, 2nd Court, Netrokona, dated the 
14th December, 1937. s s- 4g 
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declaration that the certificate and the sale were nullities. It is not 
disputed by the respondents that the certificate and the sale are 
perfectly good so far as the interests of Brojendra Roy Choudhury 
and Brajendra Chakraverty are concerned. The decree ought 
to have been limited to the share of the plaintiffs, 

It is not disputed that the certificate against Brindaban was a 
certificate against a dead man, There can be no question that a 
decree against a dead man is nullity. The Courts below have held 
that similarly a certificate against a dead man is also a nullity. In 
support of the appeal Mr. Das contended firstly that a certificate ` 
does not have the force of a decree until after the disposal of an 
objection under section 9, and secondly, that, in view of the peculiar 
nature of the certificate procedure, the heirs of a deceased certi- 
ficate-debtor may be added as parties and the certificate will then 
bind them. 

There is nothing in the present Act corresponding to section 8 
of Act I of 1935; but under section 36 failure to serve the notice 
under section 7 does not make the sale votd. It necessarily follows, 
therefore, that the certificate has the effect of a decree before the 
issue of the notice, 

On the second point Mr, Das relied upon the definition of a 
certificate-debtor in section 3 of the Act, which is in these terms :-— 

“A certificate debtor means the person named as debtor in 
the certificate filed under this Act and includes any person 
whose name is substitued or added as debtor by the Certificate 
Officer.” 

Now, the certificate procedure is not the same in every respect 
as execution proceedings in the Civil Courts. For example, under 
section ro the Certificate Officer may modify or set aside a certi- 
ficate even though it has the effect of a decree, This, of course, 
would be quite impossible in an executing Court. Mr. Das con- 
tends that similarly a Certificate Officer may add as parties heirs of 
a debtor who died before the certificate was filed. 

The difficulty has now been got over by a new rule which was 
published in the Calcutta Gazette on the zrst May, 1936, That 
rule provides that when one of two or more certificate debtors 
is found to be dead before the certificate is filed under section 4 
or section 6 the Certificate Officer may at any stage of pro- 
ceedings and on such terms as he thinks fit ofder the name of 
the deceased to be struck out and legal representatives of the 
deceased added as certificate debtors. Under the provisions of 
sections 38, 49 and 40 of the Act this tule shall have effect as if 
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enacted in the body of the Act. This rule, however, was not in 
force at the time when the present plaintiffs were substituted for 
their deceased father. 

In my judgment a mere definition is not enough. There must 
be some provisions io the Act for substitution. The certificate 
against Brindaban was a mere nullity. When the Act makes no 
provision for the substitution or addition of his heirs as certificate 
debtors the only course open to the Certificate Officer was to make 
a new certificate. 

The decrees of the Courts below will be modified: The 
plaintiffs will get a declaration that their interest has not been affec- 
ted by the sale held in execution of the certificate and for confirma- 
tion of their possession. 


With this modification the appeal is dismissed with costs, 


A T, M , . Decree modified. 


Bejore M’, Justice A, S. M. Akram, 


MANTAJADDIN AND OTHERS 
D. 


ALAM AND OTHERS. 


Boundary dispute —Thak and Survey maps— Preference—Burden of proof, 


.A Thak map and the boundary shown in it can be relied on in preference to 
the Revenue Survey map and the boundary ascertained by the pleader commis- 
sioner upon its basis. 

Bharat Chandra Das v. Ramananda Deb (1) referred to. 

In a suit for recovery of possession of certain lands, the real point in contro- 


versy between the parties related to the location of the boundary line between 
the two Mouzas.1 


Held, that the initial burden of proving possession within 12 years of suit 
lay upon the plaintiffs. 


7e Appeals from Appellate Decrees Nos. 1531 to 1535 of 1937, against the 
decreés of Protap Chandra Sen Gupta, Esq., Subordinate Judge, 2nd Court of 
Tipperah, dated the 11th May, 1937, reversing those of Syed Tasadoq Hossain, 
Esq., Munsif, rst Court, Comilla, dated the 18th August, 1936. 

(t} (1916) ga I. C. 862, 
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Suresh Chandra Mukherji v. Sittkanta Banerji (1) ferred to. 
Appeal by the Plaintiffs, 
Suit for recovery of possession of certain lands. 
The material facts appear from the judgment. 
Messrs, Atul Chandra Gupta and Upsndra Kumar Roy for the 
Appellants, 


Messrs. Hemendra Kumar Das and Nani Gopal Das for the 
Respondents. 


Mr. Suvajit Chandra Lahiri for the Deputy Registrar in 


“Nos, 1531, 1532 and 1535. 


C. A V. 

The following judgment was delivered ; 

These five analogous appeals arise out of as many suits inst- 
ituted by the plaintiffs for the recovery of possession of certain 
lands on declaration of title and for mesne profits. The suits 
were heard together, and disposed of by one judgment and so 
were the appeals from those suits in the Court of appeal 
below. 

The parties are all different, but the respective claims of each 
set appear to be based upon a common ground involving the 
same point. The plaintiffs claim as tenants under the proprietors 
of Mouza Devidwar, while the defendants claim as tenants under 
Ijaradar of Mouza Asanpur. 

Thus the real point in controversy between the parties relates 
to the location of the boundary line between the two Mouzas 
which are situated opposite to each other separated by the dead 
river Gomoti lying between them. 

The case of the plaintiffs was that the Mouza Devidwar 
extended up to the eastern bank of the tiver Gomoti and in 
support of their claim they tendered in evidence the revenue 


‘survey map showing the river as within Mouza Devyidwar. They 


alleged that in 1333 B.S. they were dispossessed by the defendants 
from the lands of Suits Nos. 124, 125 and 1328, and later on in 
1337 B. S. from the lands also of Suits Nos, 126 and 127, 

The defence infer alia was that the suits were barred by limi- 
tation and that the correct boundary line between the two Mowzas 
was as depicted in the Thak maps showing the western half only 
of the river-bed Gomoti as appertaining to Mouza Devidwar, 


(1) (1924) 28 C. W. N. 637. g 
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The learned Munsif held that the suits were not barred by 
limitation and that the revenue survey map showed the correct 
‘boundary. He accordingly decreed the suits except for a small 
portion of the lands of Suit No. 128 of 1935 which fell outside 
settlement Dag No, 2002: within which ‘the disputéd lands and 
some other lands were admittedly comprised..* The’ claim for 
mesne profits was withdrawn by the’ plaintiffs, 


On appeal the learned Subordinate Judge found that thé line 
shown inthe Thak map was the correct boundary ling and he 
accordingly dismissed the suits holding that the claim to the 
small portion of lands of Suits Nos 124, 125 and 128 which alone 
fell within the boundary of Devidwar according to the Thak line 
was barred by limitation, . 


From this decision the plaintiffs preferred the as appeals, 

It has’ béen “urged before’ me on behalf of the appellants (z) 
that the revenue survey map should have been relied upon in 
preference to the Thak map and, in apy case, thé boundary line 
between tbe two Mouzis should have been taken to be the middle 
line of the river depicted in the revenue survey- map and (2) 
that having regard to the nature of. the land in suit which even 
during the settlement operations of 1322 to 1325 B. S. was found 
to be under water, possession ought to have been presumed in 
favour of the plaintiffs until actual dispossession was pes by the 
defendants, i 


As tothe first point, the learned Subordinate Judge in the 
Court of appeal below has given sufficient reasons for preferring 
the Thak map over the revenue survey map. In one part of his 
judgment he has observed as follows :—= 


“* * there is no general or definite rule making it incumbent 
upon the Court to follow either the Thak map or the revenue 
survey map, the Court may if it considers that the Thak map is 
more reliable follow that in preference to the revenue survey map : 
H. H. Maharaja of Cooch-Bekar v, Raja Mahendra Ranjan Rai 
Choudhuri (x). As observed in Abid Hossein v, Dowcurry (2) 
the Thak and the Survey map should, as a rule, agree; where 
they differ, the one that more nearly agrees with local landmarks 
should be followed. In the cases before me the Thak map agrees 
with the local landmarks and not with the revenue survey 
maps *,” 


(1) (1921) 34 C. L. J. 465 (471. ) 
{2} (1900) 6 C. W. N, 629. 
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oni In the circumstances no error of law seems to meto have 
1940. been committed by the learned Judge in accepting the Thak map 
sMantajaddin and the boundary shown in it in preference to the revenue : survey 
Rs map and the boundary ascertained by the pleader commissioner 
creat upon its basis. Reference may be made in this connection to 


the case of Bharat Chandra Das v. Ramananda De (1), 


As to the next point it appears that no case was made in the 
plaint that the lands were incapable of possession at any time 
within 12 years of suit and no issue in this respect was framed in 
the Trial Court. The claim of the plaintifis was that they were in 
possession of the lands in suit but were dispossessed by the defene 

a dants, This claim they failed to substantiate. Having regard 
to the form of the suit, in my opinion, the initial burden of prov- 
ing possession within r2 years of suit lay upon the plaintiffs. See 
the case or Suresh Chandra Mukherji v, Sitikanta Banerji (2). 


The contentions, therefore, raised on behalf of the appellants 
fail, the appeals are accordingly dismissed with costs; hearing-fee 
is assessed at two gold mohurs;jin S, A. 1535 of 1907: there will 
be no order for costs in the other appeals. 


The prayer for leave to appeal under Section 15 of the Letters 
Patent is refused. 


A To Me Appeals dismissed. 


(1) (1916) 32 I. C. 86(2). 
13) (1924) 28 C. W, N. 637. 


Von. 735) FEDERAL court, . 
FEDERAL COURT. 


Before Sir Maurice Gwyer, Knight, Chief Justice, 
Mo. Justice Sir S. M, Sulaiman and 
Me. Justice S. Varadachariar. 


LACHMESHWAR PRASAD SHUKUL AND OTHERS 
v. 
KESHWAR LAL CHAUDHURI AND OTHERS, 


[On APPEAL FROM THE HIGH Court OF JUDICATURE 
AT PATNA] 


Appeal, competency of}—Civil Procedure Code ( Act V of 1908), Order 45, rule 8— 
Absence of order by High Court, declaring the appeal admitted— Need of 
separate certificate under Order 45, rule 3, Code of Civil Procedure— 
Bihar Money-Lenders (Regulation of Transactions) Act, (Vl of 1939), 
passing of, after the decision of High Court~ New Act, applicability of, in 
appeal to Federal Court—Vested right, if afected— Bihar Money-Lenders 
(Regulation of Transactions) Act, section 7, interpretation of—Interest— 
‘Amount of loan advanced’—'Amount of the loan mentioned in such 
document’ —Part of loan not effective to create a charge. 


_ Per Varadachariar, F. (Gwyer, C. F. concurring and Sulaiman, Fs 
, dissenting) :—The order by the High Court under order 45, rule 8 of the Code 
of Civil Procedure, 1908, declaring the appeal admitted, is not a condition 
precedent to the exercise of jurisdiction by the Federal Court. 


_ Inthe present case, as the requirements of paragraphs (c) and (d) of rule 8 of 
order 45 of the Code of Civil Procedure were complied with, there was no obstacle 
in the way of Federal Court in disposing of the appeal in due course. 


Per Sulaiman, F.: So long as Order 45, rule 8 of the Code of Civil Proce- 
dure remains applicable, an appellant cannot come to Federal Court without his 
appeal being admitted by the High Court. The admission of the appeal by the 
High Court is its final judicial act. 


The effect of excusing the appellant from complying with Order X Rules t, 
2 and 2,of Federa! Court Rules, will not be to excuse him from complying with 
the rules of order 45 of the Code of Civil Procedure which contemplate the 
admission of the appeal by the High Court before the record is transmitted to 
the Federal Court and the petition of appeal is lodged there, 


Separate certificate is necessary under order 45, rule 3 of the Code of Civil 
Procedure. 


Per Varadacha riar, F.: (C. F. concurring): As the appellants had failed 
on the merits in respect of question of fact sought to be raised by them, no 
opinion was expressed on the point of processual Jaw as to the necessity’o 
separate certificate under order 45, rule 3 of the Code of Civil Procedure, 
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Per Curiam: The Federal Court has power to apply the Bihar Money- 
Lenders (Regulation of Transactions) Act, 1939 in an appeal from the decision of 
High Court, though passed after the decision of that Court. 


That the Federal Court is competent to give relief in terms of section 7 of the 
Bihar Money-Lenders (Regulation of Transactions) Act, 1939 in an appeal from 
the decision of High Court given under section 11 of Old Act III of 1938. 


Assuming that the Federal Court was not bound by the provisions of the 
Bihar Act, the appellant will still be entitled to claim that the Federal Court is 
bound to pronounce the judgment which the High Court would have pronounced 
if it were hearing the appeal at that moment. 


Once the decree of the High Court is appealed against, the matter becomes 
3ub-judice again and thereafter the Federal Court has seisin of the whole case, 
though for certain purposes viz., execution, the decree is regarded as final and 
the Court below retains jurisdiction. 


On the theory of an appeal being in the nature of a hearing, in moulding 
the relief to be granted inacase on appeal, the Court of appeal is entitled 
to take into account even facts and events which have come into existence after 
the decree appealed against. 


The mere fact that the particular statute in respect of which the constitutional . 
question was originally raised had been since repealed, will not put an end to an 
appeal to Federal Court ; and except on the hypothesis that the Federal Court is 
only a Court of error, its power to do justice between the parties cannot be 


“restricted to cases in which it is able to hold that the lower Court has gone wrong 


in its view, 


The Federal Court is entitled to take into account legislative changes since 
the decision of the High Court under appeal was given. 


In the present case it was held that the new Act (Bihar Money-Lenders Act 
VII of 1939) was applicable. 


In view of the earlier decisions of the Federal Court in cases similar to the 
present one, the mortgagors would be entitled to the benefit of section 7 of . 
the Bihar Money-Lenders Act, 1939, though the Act was enacted after the date 
of decision of the High Court. 

The limitation on the amount of interest can only be imposed on terms ‘of 
section 7 of the Bihar Money-Lenders Act, 1929 and not by reading into it any 
rule derived from the personal Jaw of the parties, In determining the extent of 
liability of mortgagors for interest under section 7 of thé Act, the maximum 
Payable up to the date of the institution of the suit must be the sum which was 
advanced by the mortgagee and not the amount which has beén fciind by the 
Court for legal necessity and binding on the joint faily, 

Birendra Prasad Sukul v, Surendra Prasad Sukul (1) distinguished, 

Federal Court Appeal No. 3 of t940 by the Mortgagors, 


Dr. Narain Prasad Asthana, (Advocate-General of the United 
Provinces) (Mr. Raghbir Singh, Advocate, Federal Court, with hin) 
instructed by Me. T. R. Feasad, Agent fot the Appellants, 


(1) (1940) 7a C. L, J. 144 ; [1940] 9 F. L. J. 85. 
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-Sie B, La Mitter ( Advocate-Genaval of India) (Major Surendra 
Pal Singh, Advocate, Federal Court, with him) instructed by Mr. B. 
Banerji, Agent for the Respondents. 


The following judgments were delivered : 


Gwyer C. J.—In this case I find myself entirely in agreement 
with the judgment to be delivered by my brother Varadachariar, 
which I have had an opportunity of reading. Ido not think it 
necessary therefore to deliver a judgment of my own; but, with 
regard to the question whether the Court is entitled to take into 
account legislative changes since the decision under appeal was 
given, I desire to point out that the rule adopted by the Supreme 
Court of the United States is the same as that which I think 
commends itself to all three members of this Court. In Patterson 
v. State of Alabama (1), Hughes C. J. said: “We have frequently 
held that in the exercise of our appellate jurisdiction we have 
power not only to correct error in the judgment under review but 
to make such disposition of the case as justice requires. And in 
determining what justice does require, the Court is bound to con- 
“sider any change, either in fact or in law, which has supervened 
since the judgment was entered”. This view of its powers was 
te-affirmed by the Court in a case decided as recently as March 
last; Minnesota v. National Tea Co. (2). 


Sulaiman J.—The facts of the case are given in the judgment 
of my brother. I propose to consider separately a few points of law 
that have created difficulties. 

As would appear from the orders passed by the Federal Court 
in this case on the 5th March, 1940, (formerly case No. 14 of 
1939) (3), the High Court after granting a certificate under section 
aos (1) of the Act (Government of India Act, 1935), declined to 
extend the time for making the deposit, required ty Order XLV, 
rule 7, Civil Procedure Code ‘(1g08), and therefure did not 
admit the appeal. The appellants were, however, excused by 
this Court from compliance with so much of Order X, Federal 
Court Rules as required them to get. the record prepared and 
_printed in the High Court, and to lodge their petition of appeal 
within sixty days of the admission of the appeal by the High 
Court. 

The Bibar Money-Lenders Act (III of 1938) (read with Act 
V of 1938) was repealed and replaced by Act VIL of 1939, which 


(3) (1934) 294 U. S. 600, (607). 
(2) (1940) 309 U. S. 551, (555). (3) [1940] 3 F. L. J. 15, 
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came into force in May of that year. Although the High Court 
did not declare the appeal admitted, the appellants lodged their 


Lachmeshwar Prasad Petition of appeal in December 1939, urging inter alia that sec- 


uxu 


v. 
Keshwar Lal Chau- 
dhuri- 


Sulaiman, J. 


tion 11 of the old Act was not void and thatin any case section 7 
of the new Bihar Act was applicable, They also raised a number 
of other grounds relating to the merits of the case. The plaintiffs 
filed a cross appeal, which they have withdrawn, Without re- 
arguing the point, Sir B. L. Mitter, the Advocate-General of India, 
has “formally” objected to the appeal. 

Competency of the appeal—The difficulty to be considered 
arises out of rule 17, which has been added to Order XLV, Civil 
Procedure Code by the Adaptation Order [Government of India 
(Adaptation of Indian Laws) Order, 1937). The powers of the 
Judicial Committee are very wide, and the full and unqualified 
exercise of His Majesty’s pleasure in receiving appeals to His 
Majesty in Council is expressly saved by section rr2 (x) (a), 
Civil Procedure Code. The Federal Court has no power to 
entertain an appeal by giving a special leave. Section 205 of the 
Act specifies the case when an appeal would lie to this Court, 
Section 293 of the Act provides for adaptations and modifications 
of existing Indian Laws by an Order in Council. The Adaptation 
Order has, witb a few modifications, made Order XLV, Civil Pro- 
cedure Code applicable to Federal Court appeals, 

As under section 105, Civil Procedure Code, the right to appeal 
to His Majesty in Council can be modified only by an Order in 
Council, such an Order was issued on the ryth April, 1920, and 
deals with the procedure to be followed in the Indian High Courts, 
while the Judicial Committee Rules, dated the and May, 1925, 
deal with the prac ics in the Privy Council, as saved by section 
112 (1) (b), Civit Procedure Code, Under section 2r4 (1) of the 
Act, the Federal Court has been given power to make rules for 
regulating generally “the practice and procedure of the Court”, 
and even under section rog, read with section rır (A), Civil 
Procedure Code, it may in cases to which that section relates, 
have power to make rules ; but so far it has not made any express 
rules amending Order XLV, Civil Procedure Code. On the other 
hand, in deference to the Adaptation Order, assuming it to be 
intra vires, the Federal Court also has by its own Order IX, 
rule x, made Order XLV, Civil Procedure Code, as modified and 
adapted, applicable to appeals to it, This Order IX, Federal 
Court Rules, governs the procedure when the matter is still before 
the High Court, Order X, Federal Court Rules, which begins 
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with the heading “Procedure after admission of appeal” deals really 
with the “practice and procedure” of the Federal Court. Rule 
3 States that the petition of appeal isto be lodged in the Federal 
Court after “the admission of the appeal by the High Court 
appealed from”, 

One result of rule 17 having been added to Order XLV, Civil 
Procedure Code by the Adaptation Order is that when the only 
ground of appeal stated in the petition is a constitutional ore, 
even then like proceedings, except the security for costs, are to 
be had thereon as if a certificate under Order XLV, rule 3 had 
been granted. The deposit of the amounts required to defray 
the expenses of translatinz, transcribing, indexing and transmitting 
acopy of the record, and also of the amounts required to defray 
the expenses of printing such copy within the prescribed time, 
-still remains necessary under rule 7. A necessary consequence is 
that under rule 8, the High Court, after the deposit has been 
made to its satisfaction, has to “declare the appeal admitted”, 
and then “give notice thereof to the respondents”, and to transmit 
the record to /the Federal Court. The proceedings must be 
deemed to be pending in the court, so long as there is a mere 
application for leave to appeal, even though the certificate required 
by section 205 of the Act has been granted. But as soonas the 
required amounts have been deposited to the satisfaction of the 
court, and the court has declared the appeal “admitted”, the matter 
becomes opento the Federal Court, Indeed, the record is trans- 
mitted only after s uch admission of the appeal. 

Order XLV, Civil Procedure Code, itself shows the distinction 
between the two stages—Dbefore and after the admission of the 
appeal. Before the admission, the court may revoke the security 
and make further directions thereon (rule 9). But after the 
admission, if the security appears inadequate or further payment 
is required for the purpose of translating, transcribing, printing, 
indexing or transmitting the copy of the record, the court may 
order the appellant to furnish further security, or make further 
payments (rule ro), but if he fails, it can only stay proceedings 
and await the order of the Federal Court. This obviously 
implies that after the admission of the appeal, it has passed out 
of the absolute control of the High Court. Rule 13 (1) also 
speaks of the grant of a certificate for the “admission” of an 
appeal, 

This interpretation of Order XLV, rule 8 Civil Procedure Code, 
is borne in mind in the Order in Council, dated the ryth April, 
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EIC 1920, which maintains the same distinction between the two 
3940. stages, Under rule 8,an appellant who has obtained the certis 
Lachmeghwar Prasad ficate may at any time “ prior to the making of an Order admitting 
muse the appeal” withdraw the appeal, Rule g also refers to a case 


Késhwae: Tal Chau- where the appellant fails to apply with due diligence “for an Order 
dhuri, admitting the appeal” Rules 10, rz and t2 relate to an appel- 
Sulaiman, F. lant “ whose appeal has been admitted.” Rule 13 refers toa 
= period between “the admission of the appeal” and the dispatch 
of the record, and in case of delay to “the appeal not being 

effectually prosecuted,” 

Similarly, the Judicial Committee Rules, 1923, maintain the 
same distinction. Rule rz makes it incumbent on the appellant 
to take steps for the trarsmission of the record “as soon as the 
appeal has been admitted,” requires the High Court Registrar 

d to certify to the Registrar of the Privy Council that the respon- 
dent has received notice or is aware of “the Order of the Court 
appealed from admitting the appeal,” and in case of failure, it is 
the Registrar of the Privy Council who calls for an explanation, 
and the appellant may have to show cause before the Privy 
Council. Under rule 29 the petition of appeal is to be lodged 
after the arrival of the record in England. Rule 30 requires that 
the petition of appeal should recite the principal steps in the 
proceedings “ down to the admission of the appeal.” Under 
tule 32, even if the appeal is desired to be withdrawn before the 
lodging of the petition of appeal, notice has to be given to the 
Registrar of the Privy Council and not direct to the Registrar of 
the High Court. Rule 43 also shows that the admission of the 
appeal is regarded as a crucial stage. 


As already pointed out Order X, Federal Court Rules, also was 
intended to apply to the stage after the admission of the appeal, 
and rule 3 requires the lodging of the petition of appeal after the 
“admission ” of the appeal by the High Court. 

It would therefore appear that the admissioa of the appeal by 
the High Court is its final judicial act, after which it must give 
notice of the appeal to the respondent. When the High Court 
has to be satisfied as to the sufficiency of the security, and that 
applies to all cases under Order XLV, Civil Procedure Code, I 
am unable to hold that the declaration that the appeal is admitted 
is a mere ministerial or administrative Act and not a judicial one, 
Barring cases in which special leave may be granted by the Privy 
Council, it would be impossible for an appellant to go straight to 
the Privy Council, without his appeal having been admitted by 
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the High Court. As there can be no question of any special leave 
for appeal being granted by the Federal Court, it would seem 
that so long as Order XLV, rule 8, Civil Procedure Code, remains 
applicable, an appellant cannot come to this Court without his 
-appeal having been admitted by the High Court. 


Under Order XXXVII, rule x (which is based on Rule 83 of 
the Judicial Committee Rules) we undoubtedly have full power 
‘to excuse compliance with any of the Rules of the Federal Court, 
but this power is with reference to the Rules made by the Federal 
Court itself, as indicated by the expression “these Rules.” Such 
a power cannot extend to excusing compliance with the Rules of 
the Code of Civil Procedure, in particular Order XLV, which 
have been made applicable to Federal Court appeals, not only 
by our own Order IX, rule r, but also by the Adaptation of 
Indian Laws Order. No coubt under Order AXXVI, rule r, 
the Federal Court may give such directions in matters of practice 
and procedure as it shall consider just and expedient: but it is 
extremely doubtful whether such “ cirections” can be in super- 
session of Order XLV, Civil Procedure Code, in the absence of 
any rules amending it, so as to dispense with the necessity of the 
High Court directing the appeal to be admitted. 


In the case before us, the Federal Court excused the appellants 
from complying with the requirements of Order X, rules 1, 2 
and 3, Federal Code Rules, which would mean condoning the 
delay caused by them, exempting them from getting the record 
printed and removing the time limit for lodging the appeal. But 
rules 1, 3 and 3 of Order X were intended to apply and do in fact 
apply to the stage after the appeal has been admitted, as is also 
apparent from the heading of that Order. The effect of excusing 
the appellants from complying with these rules would not be to 
excuse them from complying with the rules of Order XLV, Civil 
Procedure Code, which contemplate the admission of the appeal 
by the High Court before the record is transmitted to thig Court, 
and the petition of appeal is lodged here, 


In my order dated the sth March, 1940, I had said, “ There was 
no absolute necessity to make the whole of Order XLV, Civil 
Procedure Code, applicable to Federal Court appeals, even where 
the only ground taken were a constitutional one”, I would now 
go further and say, with the utmost respect, that it wasa mistake 
to make the whole of Order XLV applicable to a case where a 
certificate under section zos(t) of the Act has been granted, 
Order XLV hag not been made applicable to appeals which lie 
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independently of section rog, for instance an appeal by special 
leave to the Privy Council. In tbe same way it should not have 
been applied to a case where there is a statutory right of appeal 
under section 205 of the Act. Cases where an appeal would lie by 
virtue of section 109, Civil Procedure Code, would be different, 
because that section itself confers such a right of appeal ‘* subject 
to the provisions hereinafter contained”, including Order XLV. 
In such cases the right of appeal can be exercised only in accorde 
ance with the procedure prescribed in that Order. It is most 
unfortunate that appellants, who have a statutory right to come up 
to the Federal Court under section 205 of the Act, and quite 
independently of section rog of the Code, should be hampered by 
the rules laid down in Order XLV, Civil Procedure Code, which 
had been meant for different classes of appeals altogether. 
Applicability of the new Act—As regards our applying the 
Bihar Money-Lenders Act (VII of 1939), Sır B., L. Mitter, the 
Advocate-General of India, objects that we have no power to apply 
it at all, His contention is that the new Act affected the respone 
dents’ vested tights, obtained under the High Courts decree, and 
they should not be adversely affected. He has furtner urged that 
section 7 applies only when the High Court is hearing an appeal or 
revision from an inferior Court. He sought to distinguish the Privy 
Council case X, C, Mukherjee v. Mst. Ram Ratan Kuer (1), relied 
on in the judgments delivered in Shyamkant Lal v, Rambhajan 
Singh (2). His argument is that in the Privy Council case the new 
Act was retrospective, because, even as regards past transfers, it had 
provided that “ every person claiming an interest as landlordessceseee 
shall be deemed to have given his consent, etc, ”, No doubt the 
Act had a retrospective action, but the absolute and irrebuttable 
presumption of consent would be drawn by Courts after the coming 
into force of the Act. Nevertheless, their Lordships took that Act 
into account, regarding the suit as still pending. In Shyamkant Lal's 
case (2), I had pointed out in my judgwent that it was a converse 
case where a new Act, passed during the pendency of the Privy 
Council appeal, had taken away the appellant’s rights, which he 
was proposing to enforce. It was also pointed out that in England 
where appeals are by way of “ re-hearing”, an appellate Court 
grants relief according to the new law which has come into force in 
the meantime, even though the judgment of the inferior Court had 
been’ correct according to the law asit then stood. Quilter vy, 


(2) (1935) L. R. 63 I A. 47; L L. R, 15 Pat, 268; 62C. L., J. 419. 
(a) [1939] F. C. R. 193 ; (1939) 2 F. L. J. 57 78 C, L. J. 369. 
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Mapleson (1), See also The Attorney-General vi Birmingham, 
‘Lame, and Rea District Drainage Board (2) where it was re-affirmed 
_that “ An appeal to the Court of Appeal is by way of re-hearing, and 
‘the Court may make such order as the judge of the first instance 
‘could have made if the case had been heard by him at the date on 
which the appeal was heard.” It was in that view that I‘had pre- 
‘ferred to base my judgment first on the ground that section 16 of 
‘the old Bihar Money-Lenders Act, which had been impugned, was 
in fact not void, and that the High Court’s view on that point was, 
‘in my opinion, not correct. Dr. Asthana, the Advocate-General of 
the United Provinces, on the other hand has urged that we are 
bound to apply section 7 of the new Bihar Act, which has replaced 
the old section rr. 

The decree of the High Court is not yet final, as an appeal is 
pending before us. The adjudication of the rights of the patties as 
made by the High Court is not yet final. If we allow the appeal on 
any of the other grounds, we would be bound to remit the cage 

: ‘to the High Court, in which event the High Court would be bound 
to comply with the provisions of section 7 of the new Bihar Act, 
‘When the case goes-back, the proceedings before the High Court 
would still be in appeal from an inferior Court, even though the 
case has been remitted by the Federal Court. Although the provi- 
‘sion “* No Court Shall.vssssssssereePass a decree, etc.” does affect the 
powers of a Court and so would not be binding on the Federal 
Court, this Court does not in fact pass any decree, As we would 
have to declare the judgment which should be substituted for the 


Previous judgment of the High Court, we shall have to take into 


account the provisions of section 7 and declare what the new judg- 
‘ment of the High Court should be in accordance with the Bihar 
Act in force. If, however, we dismiss the appeal such a contingency 
“would not arise, 

Appeals to the Federal Court are governed by sections 205 and 
209 of the Government of India Act. As I said in Shyamkant Lal’s 
case (3), on page 204, we are not bound to apply the new Act; 
at the same time itis equally clear that we are not debarred from 
. applying it. My Lord the Chief Justice and my brother held that 
‘the passing of the new Act had made it unnecessary to consider 
the validity of the old Act, Since then this Court has consistently 
applied the new Bihar Act without going into the question whether 

(1) (1882) 9 Q. B. D. 672. 
(2) [1912] A. C. 788. 
(3) E1939] F. C. R. 193 ; [1939] 2 F, L. J. 5 į (1939) 71 C. L. J. 359 
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PC the corresponding provisions of the old Act were void or not. 
1940. Ramnandan Prasad v. Kulpati Shri Mahant Goshwami Ramji (1); 
Lachmeshwar Prasad Jagdish Jha v, Aman Khan (2); Surendra Prasad v.. Gajihar 
Shukn! Prasad (3); Jai Gobind Singh v, Lachmi Narain Ram (4); Birendra 
Keshwar Lal Chau- Prasad Suku? v. Surendra Prasad Sukul (5); Subhanand Chow- 
dhari, dhury v, Apurba Krishna Mitra (6). Inthe last mentioned case 


Sulaiman, F. the Advocate-General of India had appeared forthe respondents, 
ta The present case is now the very last case of this kind in which such 
a question can arise. Unlessa manifest error of law was made, it 
would not now be proper to depart from the practice so far 
adopted. ` 

Interpretation of section 7 of the Bikar Acte—It has been urged 

on behalf of the appellants that under section 7 of the new Bibar 
Act, the decree for interest should not exceed the amount of the 
loan advanced, and that the amount of the loan advanced should 
be taken to be that amount which has been found to have been 
for legal necessity. Reliance has been. placed by the learned counsel 
for them on the case of Birendra Prasad Sukul v, Surendra 
Prasad Sukul (5), But in that case the mortgage deed had been 
executed by two persons, Birendra and Debindra, part of the mort- 
gage money having gone into the pocket of Debindra alone. The 
plaintiffs released Debindra and his sons from all liability and sued 
to enforce the mortgage against the half share of Birendra and his 
sons, They had claimed only one-sixth share of the total amount, 
because the plaintiffs had inherited only two-sixth share in the 
mortgage deed, the rest having gone to the defendants, The 
integrity of the mortgage had been broken, and the plaintiffs had 
discharged one of the mortgagors, and splitting up the liability, 
were suing the other for his share only. It was not even known 
how much interest had already been realized fromthe exempted 
mortgagor Debindra. It was in these circumstances that the liability 
of the contesting defendants was considered separately, and it was 
remarked at page 57, “It could not have been the intention of the 
_ legislature that if there are several executants who have borrowed 
various sums and the creditors sues one of them for his separate 
share Only, having already realized the balance from the others, 
then the maximum frescribed for the amount of interest to be ` 
(1) [1940] 3 F. L. J. 1 (6); (1929) 71 C. L. J. 49. 

(2) [1940] 3 F. L. J. 7 (8) 3 (1939) 71 C. L. J. 55. 

(3) [1940] 3 F. L. J, 27 ; (1940) 71 C. L. f, 557. 

(4) [1940] 3 F. L. J. 46 ; (1940) 72 C. L. J. 165. 

(5) [1940] 3 F. L, J. 55 ; (1940) 72 C. L. J. 144. 

(6) [1940] 3 F. L. J. 58 ; (1940) 72 C, L. J. 174 
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decreed against him is not to exceed the aggregate of the various 
sums borrowed by him as well as all the other pro forma defendants, 
who are not really being sued.” That ruling cannot apply to the 
present case, where the defendants, namely, the mortgagor, his sons 
and grandsons, are sued as representing one family, and there is one 
debt for which. the claim is brought. There is no question of 
distinct and separate interests of the various defendants, The 
amount had been advanced to the father alone but is effective 
for creating a charge against the whole family in respect of a 
part of the amount only. In such a case the words “‘the amount 
of the loan advanced” or“ the amount of the loan mentioned 
in such document” must obviously mean the whole amount 
which passed, as that was the loan, The fact that a part of it is 
not effective to create a charge on the family property, is a different 
matter, 

Dr, Asthana has abandoned all the other grounds except the 
last one relating to Rs. 4,805. He has argued that he is entitled 
to urge this ground under Section 205(2) of the Act, and in the 
alternative has asked for leave to urge it. But again as I pointed 
out to him there is a difficulty in his way. 

Necessity of a further certificate-—Section 205(1) of the Govern- 
ment of India Act gives jurisdiction to this Court to hear appeals, 
ifthe High Court certifies that the case involves a constitutional 
question. No appeal lies at all, if no such certificate is given. 
Under sub-section (2) where such certificate is given, any party 
may appeal to the Federal Court, 

(i) on the ground that any such question has been wrongly 
decided, and 

(ii) on any ground on which that party could have appealed 
without special leave to His Majesty in Council, if no such certi- 
ficate had been given, and 

(iii) with the leave of the Federal Court on any other ground. 

In such an event no direct appeal lies to His Majesty in 
Council either with or without special leave. . 

The word “ground” has been used at three places in sub- 
section (2). According to the ordinary rule of interpretation each 
ought to have, as far as possible, the same meaning at all the 
three places in the same sub-section. Now the word “ ground” 
in the first category obviously means ground of objection or point 
in the appeal, The word “ ground ” in the third category also 
obviously has the same meaning, that is to say, ground of objec- 
tion or point, It follows that ordinarily the interpretation of the 
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word “ground” in the second category should be the same so 
as tO mean a ground of objection. This would make the second 
category read as ‘on any ground of objection on which that party 
could have appealed to His Majesty in Council.’ 4 

In the Code of Civil Procedure, there is a clear distinction 
between a case in which there is a right of appeal and the grounds 


_which can be taken when an appeal lies. Sections reg to Irr 


Civil Pocedure Code, deal with the cases in which appeals “ lie” 
to His Majesty in Council, and not with the grounds which can 
be taken when an appeal has lain. On the other hand, Order 
XLY, rule 3, Civil Procedure Code, refers to the “ grounds ” of 
appeal which must be stated in the petition for leave to appeal to 
His Majesty in Council, If the word “ ground ” in the second 
category were to mean ground of objection, then that would 
entitle an appellant, once an appeal has come to the Federal 
Court on account of the certificate on a constitutional question, 
to raise all grounds of objection which he could have raised in 
an ordinary appeal to His Majesty in Council, He would be 
entitled to urge these as of right without being fhampered by the 
provisions of Order XLV, Civil Procedure Code. . 

On the other hand, it is probable that the intention of Parlia- 
ment was to allow an appeal on a certificate as to the constitu- 
tional question, and then to allow an appeal on other points, only 
in those “ cases” in which an appeal would lie to His Majesty 
in Council, If this was the intention of Parliament, then the 
word “ground” has been somewhat unhappily used and the 
words “On any ground on which” should be treated as being 
equivalent to “in any case in which.” There is no doubt, 
however, that the Adaptation of Indian Laws Order (1937) has 
accepted this second interpretation of the word “ ground ” in the 
second category. Sections 109, rro and Irr, Civil Procedure 
Code (with Section rrrA added) have been adapted and made 
expressly applicable to Federal Court appeals. Even Order XLV, 
Civil Procedure Code, with a few modifications, has been made 
applicable to them. Rule 17, which has been added to Order 
XLV, makes the provisions of the Order, which are ordinarily 
applicable to the case of a certificate under Section rro Civil 
Procedure Code, apply even to the case where the only ground 
taken is a constitutional one. 


Now, an examination of rules r to 14 of Order. XLV of the 


Code shows that if an appellant also wishes to take some grounds 
Qther than the constitutional one, he must “state the grounds of 
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appeal and pray for the certificate either that as regards the amount 
or value and nature, the case fulfils the requirements of section 
110, Or that it is otherwise a fitone for appeal to His Majesty 
in Council” (Order XLV, rule 3). The necessary result is that 
in sucha case the certificate granted by the High Court under 
section 205 (1) of the Act will not be sufficient, but the appellant 
must in addition obtain the further certificate required: by rule 3. 
It follows that if an appellant wishes to take such other grounds 
in the appeal, he can raise them under the second category only 
‘if the value is Rs, 10,000 and upwards and, where there is an 
affirmance of the first court’s decision, the appeal involves:some 
substantial question of law, or the’ High Court certifies that the 
case is otherwise a fit one for appeal tothe Federal Court. The 
whole of the procedure prescribed in Order XLV, Civil Procedure 
Code, including that for furnishing security for costs, would apply 
to that application praying for such a certificate, even though a 
certificate under section 205 (1) of the Act has already been 
granted, In this view it would not be proper to allow an appel- 
lant to evade these provisions by simply obtaining a certificate 
under section aos (1) of the Act, and then asking for leave to 
raise all the other grounds by bringing them within the third cate- 
gory. This last category refers to “other” grounds, which must 
mean other than those mentioned in the first and second cate- 
gories. In view of the cumulative sense of the conjunction ‘and’ 
which hag been used instead of ‘or’ in the alternative sense, the 
position of the respondent who files a cross-appeal direct, in the 
Federal Court is still more difficult. It is however not absolutely 
necessary to settle the interpretation of the word “ground” finally, 
because I agree with my brother that on the merits the defendants’ 
plea must {ail even if we hear it. 

I concur in the order proposed. 

Varadachariar, J.—The present case is one of ‘a number 
which have lately come before this Court from Patna and in 
which questions have been raised under the Money-Lenders Acts 
passed in Bihar in 1938 and 1939. In a mortgagee’s suit for 
recovery of money by sale of the mortgaged property, the prin- 
cipal defendants (defendants Nos. r to 6) raised contentions 
questioning the validity and binding character of the mortgages 
sued on and also sought to have the rate of interest reduced. The 
suit comprised claims on two mortgage-bonds, one dated Decem- 
ber 12, 1918, for Rs, 45,000 and the other dated October 17, 
1919, for Rs. 15,000, which had been executed by the first defen- 
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PE dant for himseff and as guardian of his sons, defendants Nos 2 
1940. and 3, who were then minors. The amounts had been borrowed 
Dachaetoae Prasad Partly to discharge antecedent debts and partly to meet future 
Shukul expenses; and the bonds whereby the joint family property 
Keshwar Lal Chau- Was given as security provided for payment of compound interest 
dhuri. at 12 per cent. per annum with annual rests. Defendants Nos, 4 


Varadachariar, g. to 6 are the minor sons of the second defendant, 

Pig The trial court found that the bonds were supported by con- 
sideration to the full extent stated ; but as it held that portions 
of the debts had not been borrowed or used for purposes binding 
on the joint family, it passed a mortgage decree for Rs. 27,287-4-0 
only on the first bond and Rs.s,o00 on the second. The court 
held that the stipulated interest was not “hard, unconscionable 
or penal”, and accordingly awarded to the plaintiffs compound 
interest at 12 per cent. per annum with annual rests. There was 
an appeal and cross-appeal to the High Court, which increased 
the principal amount recoverable under the first bond by 
Rs, 7,305-11-6 and made a slight reduction in the sum due under 
the second bond. The claim for compound interest was dis 
allowed, and simple interest only awarded at r2 per cent, per annum 

; up to the date fixed for payment in the decree of the trial courte 

ž The court declined to award interest on asum of Rs, 2,000 out 

_ of the sum due under the first bond. 

l Among the contentions raised on behalf of the defendants 
“before the High Court, there was one based on section rz. of the 
Bihar Money-Lenders Act’ (No. III of 1938) which had been 

“enacted during the pendency of the appeal, The High Court 
held that section to be void under section 107 of the Constitution 
Act, and granted a certificate under section 2o05 (r) of the Act. 
The first defendant died during the pendency of the suit and the 
present appeal has been preferred by defendants 2 to 6. The 
plaintiffs filed some cross objections, but withdrew them before 
the appeal came on for hearing. It only remains to add that 
soon after the decision of the High Court in the present case, 
_the Bihar Legislature repealed the Money-Lenders Act of 1938 
and substantially re-enacted it as Act No. VII of 1939, taking cer- 
tain precautions which were required to obviate the objections to 
the validity of the earlier Act. 

In view of the earlier decisions of this Court in similar cases, 
counsel for the appellants rightly assumed that his clients would 
be held entitled to the benefit of section 7 of the new Act of 1939; 
though it had been enacted only after the date of the decision 
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of the High Court in this case ; and, on that assumption, he Bees 
raised a contention as to the manner in which the maximum J940; 
amount of interest for which his clients could be held liable should Lachmeshwar Prasad 
be fixed in the particular circumstances of the case. Counsel Shuku 
for the respondents recognized that the decisions of this Court Keshwar Lal Chau- 
entitled the appellants to claim the benefit of the Act of 1939, A 
but he was permitted to re-argue the question as he suggested Varadachariar, F. 
that certain relevant considerations had not been urged or dealt u 


with on previous occasions. It, however, seems to me that the 
considerations now urged by him have in substance been taken 
into account in the earlier cases, though the language employed 
might not have stated them in the particular form in which he now 
put them, 


The respondents’ argument was founded on the theory that 
when hearing an appeal this Court was only concerned to see 
- whether or not the judgment of the High Court was in conformity 
with the law as it stood at the time that that judgment was given ; 
and it waa contended that as the Act of 1939 had not been enacted 
at the time when the High Court decided the present case, this 
Court was not competent to give relief to the appellants in terms 
of section 7 of the new Act. Counsel for the respondents laid 
stress upon the language of section 7 of the Act of 1939, the 
words being ‘fno court sald ...ssesee pass a decree, etc.”, though 
he recognized that the section has in terms been made applicable 
to appeals in suits brought before the commencement of the Act 
and that the decree in appeal yet remained to be passed in this . 
Court ; but he insisted that the pendency of the appeal in this 
Court was of no consequence and that the material date was the 
date of the High Court’s decree, because an Act passed by the 
Bihar Legislature could not directly operate to take away the 
powers of this Court, This line of argument seems to rest on 
more than one erroneous assumption. 


The question, whether section 4 of the Act of 1939 is or is 
not one of which even this Court is bound to take notice is not 
free from difficulty. Under the Constitution Act, a Provincial 
Legislature is precluded from dealing with the jurisdiction and 
powers of the Federal Court, but in deciding a question of this 
kind, one must look at the substance of the impugned provision 
and hot metely at its form, If section 7 of the Act of 19309 is to 
be regarded asa provision regulating the substantive rights of 
patties, by fixing the maximum amount of interest which a creditot 
is entitled to claim from his debtor up to the date of the institu- 
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tion of the suit, can it be described as one dealing with “the 
jurisdiction or powers” of the Court merely because it takes the 
form of a direction to the Court? The section might equally 
well have enacted that no money-lender shall be entitled to 
recover more than a certain sum by way of interest ; and it would 
then be difficult to say that it was legislation which interfered 
with the jurisdiction or powers of this Court. Is the provision to 


be held to be valid or invalid according as it is couched in one ` 


form or in the other when the substantial effect of both formsis ` 
the same ? 

It does not however seem to be necessary for the purpose of 
this case to express a final opinion on the question just discussed, 
because even assuming that this Court is not directly bound by 
the provisions of the Bibar Act, the appellants will still be entitled 
to claim that this Court is bound to pronounce the judgment 
which the High Court would have pronounced, if it were hearing 
‘the appeal at this moment. There can be no doubt that if the 
High Court at Patna had now to deal with this case, it would have 
to govern itself by the provisions of section 7 of the Act of — 
1939. Sir Brojendra Mitter argued that before the passing of the 
Act of 1939 the decree of the High Court in the present case had 
become final, and that the High Court would under section 209 
of the Constitution Act have to- deal with the present case again 
‘only if this Court allowed the appeal, but that there was no 
justification for this Court allowing the appeal, unless it could say 


. that the decision of the High Court was incorrect even according 


` to the law as it stood at the time when the decision was given. I 


. 


_ am unable to agree that that is the correct position. 


Once the decree of the High Court had been appealed against, 


` e tho matter became sud judice again and thereafter this Court had 
' seisin of the whole case, though for certain purposes, €g., execution, 


the decree was regarded as final: and the Courts below retained 


.. Jurisdiction, In Sudhanand Chowdhsy-v. Apurba Krishna Mitra 
x (Case No. 13 of 1939) (1), this Court has held that the mere fact 


` that the particular statute in respect of-which the constitutional 
«© question was originally raised had been since repealed will not put 
i ‘an end to the appeal ; and, except on the hypothesis that this Court 


“is only a Court of error, its power to do justice between the parties 


cannot be restricted to cases in which , itis able to hold that the 
lower Court has gone wrong initslaw. The contention that the 
power of aCourt of appeal is so limited was distinctly negatived in 


(1) (1940) 72 G, L: J. 174, 
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Attorney-General v, Birmingham etc, Drainage Board (1) and 
Quilter v, Mapleson (2), which are referred to in ‘the judgment in 
Shyamkant Lal v, Rambhajan Singh (3). As stated in Shyamkant’s 
case (3), there is no reason to suppose that the powers of this Court 
when acting asa Court of appeal are less extensive than those of 
‘the High Courts when hearing an appeal; and it has been a 
principle of legislation in British India at least from 186r thata 
Court of appeal shall have the same powers and shall perform as 
nearly as may be the same duties as are conferred and imposed by 
the Civil Procedure Code on Courts of original jurisdiction. (See 
Act No, XXIII of 186r, section 373; Act No. X of 1877, 
section 582 ; Act No- XIV of 1882, section 582 ; and Act No. V of 
1908, section 107(2).] The very words of Order LVIII, Rule 5, of 
the Rules of the Supreme Court, on which Bowen, L, J. laid stress 
in Quilter v. Mapleson (2), at page 678 and Lord Gorell in 
Attorney-General v. Birmingham ett, Drainage Board (1), at 
page 801, namely that the Court of appeal has power to make such 
further or other order as the case may require, have been reproduce 
ed in Order XLI, Rule 33, of the Civil Procedure Code of 1908} 
and even before the enactment of that Code, the position was 
explained ‘by Bhashyam Ayyangar, J. in Kvistnama Chaviar v. 
Mangammat.(4) in language which makes it clear that the hearing of 
an appeal is under the processual Jaw of this country in the nature 
ofa rehearing. The Indian Codes have from 1859 conferred upon 
a Court of appeal the power given by Order LVIII, Rule 4, 
R. S, C. to allow further evidence to be adduced ; and though the 
English rule does not in terms impose the same limitations on this 


power as the Indian Codes do, these limitations are implied in the ` 


reference to “special grounds” inthe English rule and have in 
effect been insisted on even in England asa matter of practice :, 
See Wash v. Rochford R. D. C. (5). In view of these provisions, 
it seems to me to make no difference that it is not explicitly stated 
in the Indian statutes (as in Order LVIII, R, S. C,) that an appeal 
is by way of re-hearing. It is also on the theory of an appeal being 
in the nature of a re-hearing that the Courts in this country have 
in numerous cases recognised that in moulding the relief to be 


granted in a case on appeal, the Court of appeal is entitled to take ` 


(1) [1912] A, C. 788. 

(2) [1882] 9 Q. B. D. 672. 
(3) [1939] F. C. R. 193 ; 71 C. L. J. 369. 
(4) [1902] L L, R, 26 Mad, 91,(95-96): 

(5) L19171] 1 K. B, 384. 
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F.C. into account even facts and events which have come into existence 

1940; after the decree appealed against. I may also refer to Kanakayya 

Lachmeshwar Prasad V: /@%ardhana Padhi (1), where the law on the point is fully 
Shukul discussed. 

Keshwar Lal Chau- ` The practice of the Judicial Committee in this respect does not 

ihur, appear to have been uniform. In Ponnamma v, Arumogam (2), 


Varadachariar, F. ‘Lord Davey, delivering the judgment of the Board, observed that 
KEES “Their Lordships have only to say whether that judgment (the 
„„ Judgment of the Supreme Court of Ceylon) {was right when it was 
“given. " After referring to Quilter v. Mapleson (3). His Lordship 
added at page 390: “ Without limiting the extent of His Majesty’s 
prerogative Their Lordships can safely say that it isnot the practice 
of this Board to entertain any other appeal than one strictly so 
called, in which the question is whether the order of the Court from 
which the appeal is brought was right on the materials which that 
Court had before it.” In the recent case of Mukerjee v. Ram Ratan 
Kuer (4) it would appear from the report of the arguments in 
63 Indian Appeals that Quilter v. Mapleson (3) was referred to, 
and it was observed by Lord Thankerton inthe course of the 
argument that the duty of a Court is to administer the law of the 
land at the date when the Court is administering ‘it? This adds 
significance to the fact that Their Lordships in that'case did not 
deal with the judgment of the Patna High Court on its merits, 
but dismissed the appeal on the strength of a provision contained 
in an enactment which was passed only during the pendency of the 
‘appeal before His Majesty in Council. In these circumstances I am 
-~ of opinion that we should follow the law as laid down in the latter 
case. 
~ + If this Court is entitled to act as a Court of appeal in the sense 
+ fa above explained, Sir Brojendra Mitter did not, in view of the 
decisions in Quilter v, Maplason (3) and Att-Gen. v. Birmingham 
"ete “Drainage Board (5) contend that the appellants were not 
entitled to claim the benefit of Section 7 of the Act of r9z9. It 
is therefore unnecessary to consider the contention which he 
raised as to the precise character in which the High Court acts 
when it passes a decree in terms of a declaration made by this 
Court under Section 209 of the Constitution Act. 


(1) [1910] I. L. R. 36 Mad. 439 (441-444). 

(2) [1905] A. C, 383. 

(3) [1882] 9 Q. B. D. 672, 

(4) [1935] I. L. R. 15 Pat. 268; L. R 631, A. 47 562C. L, J. 419: 
is) [1912] A. C. 788. 
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Counsel for the appellants argued that in determining the Has 
extent of their liability for interest under Section 7 of the Act, 1940. 
the maximum payable up to the date of the institution of the Lachmeshwar Prasad 
suit must be held to be only the sums of Rs. 34,492-1-16 and Shukul 


Rs, 4,949-8-0, that is, the sums which have been held to be the Keshwar Lal Chau- 
debts binding on the joint family out of the sums borrowed under dhiri, 
the mortgage bonds. This contention isin my Opinion untenable. Varadachariar, Y. 
Section 7 ofthe Act mentions three limits, (1) the amount of loan pe: 
advanced, (2) the amount of loan mentioned in the document,“ 
and (3) the amount of loan evidenced by such document. It is 
not necessary for the purpose of this case to consider what is to 
happen when the amounts calculated on these several bases differ ; 
for it has been found in this case that in respect of both the bonds, 
the full amounts specified therein, vfz., Rs. 45,000 and Rs, 15000, 
had in fact been advanced or were otherwise due. It is again 
unnecessary to consider the situation which might arise if it should 
be found that part of a loan had been advanced for “ illegal ” or 
“ immoral ” purposes in the sense in which those expressions are 
used in the general law of contracts. The finding in the present 
case that out of the sums due under the bonds only Rs. 34,492-11-6 
and Rs, 4,949-8-o respectively were binding on the joint family 
does not imply that as between the lender and the borrower there 
was not a valid contract of loan under which the whole amount 
could have been recovered from the borrower by having recourse 
to his separate properties, and, if only effective steps had been 
taken during his lifetime, even from his share io the joint family 
property. The appellants are no doubt entitled to rely on the 
rules of the Hindu law and to limit their liability to the binding ` 
portion “of the debt ; but on that portion interest will be calculated _ 
in accordance with the terms of the contract, except where the l 
Court finds reason to reduce the contract rate. If and so far as 
the appellants claim the benefit of Section 7 of the Act of 1939, 
the limitation on the amount of interest can only be imposed in 
terms of the section and not by reading into it any rule derived 
from the personal law of the parties. 

Dr. Asthana suggested that his contention received some ` 
support from the decision of this Court in Birendra Prasad 
Sukul v. Surendra Prasad Sukul (1) Case No. 12 of 19393 
but the facts of that case were quite different. Though the 
mortgage-bond executed by defendants 1 and 4 in that case 
purported to be for a sum of Rs, 1,00,000, it was found that çon- 

(1) (1940) 72 Ç. L. J. 144 ; [1940] 3 F. Le J. 55, 
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sideration must have passed to the two brothers jointly only to 
the extent of Rs, 75,000, the balance of Rs, 25,000 having gone, 


Lachmeshwar Prasad if at all, to the exclusive benefit of the fourth defendant. The 


hukul 


v. 
Keshwar Lal Chau- 
huri, 


Varadachariar, F. 


plaintiffs settled their claim against the fourth defendant and sued 
the first defendant and his sons for recovery of a sixth share of 
the debt which they alleged was due from them. There was in 
the judgments of the Courts below some reference to family 
benefit, but that was apparently in connection with a plea of the 
first defendant that he had been duped into joining in the execu- 
tion of the mortgage-bond without receiving any benefit there- 
under, The question of “ family benefit ” under the Hindu law 
rules relating to joint family transactions did not arise in the case, 
since the first defendant was a party to the document, and it 
was found that his sons had not been born at the date of the 
suit transaction. On these findings, this Court held that as the 
plaintiffs had themselves split up the liability of the parties, the 
case must be dealt with as one in which the loan due to the plain- 
tiffs from the first defendant and his sons was only Rs, 12,500, f. e. 
one-sixth of Rs. 75,c00. The decision did not purport to deal with 
a case where out of the amount found to have been advanced to 
the particular debtor only a smaller sum was held’ to have been 
required for family necessity, so as to make that sum alone recover- 
able from out of the joint family property of the borrower and 
his sons. 

Out of the items of principal allowed by the High Court in 
plaintiffs’ favour, on their memorandum of objections, exception was 
taken by the appellants here to the allowance of the sum of 
Rs. 4,80%-11-6, a portion of the consideration of the first mortgage- 
bond. They alleged that that sum was utilized for the satisfaction 
ofanearlier mortgage for Rs. 6,000, and that a portion of the 
consideration of this earlier bond was in its turn utilized for the 
satisfaction of a debt due to the plaintiffs under three hand-notes 
executed by the first defendant. The trial Court had disallowed 
this item on the ground that the moneys borrowed had been taken 
by the first defendant for the purposes of an unnecessary and 
improper litigation, and that the debt was to that extent an 
“ Avyavaharika ” debt for which the family property could not be 
held liable. The High Court reversed this finding, on the ground 
that the onns was onthe defendants to prove how much of the 
moneys borrowed under these documents had been used for that 
litigation and that they had adduced no satisfactory reasons. Dr. 
Asthana contended that in coming to this conclusion the High 
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Court had overlooked an admission made by the third plaintiff in 
the witness box to the following effect -—“It has been correctly 
put down in the bond for Rs. 6,000 that the three hand-notes 
mentioned in it were for the expenses of the case.” This general 
statement carries the case no further than the recitals in the bond 
for Rs. 6,000, because the witness only affirmed the correctness of 
those recitals, and as pointed out inthe judgment of the High 
Court, the bond recites not only the expenses of the litigation, but 
also payment of Government revenue and other family expenses as 
purposes for which moneys were borrowed under the three hand- 
notes, These debts must be treated as " antecedent debts” at the 
date of the mortgage for Rs. 6,000, and a fortiori so on the date of 
the mortgage for Rs. 45,000, and a mortgage of the family property 
to secure their repayment was Arima facie valid. Ifthe sons and 
grandsons desired to escape liability for these debts, the onus lay 
upon them to prove that they were “ Avyavaharika” debts. 

On the conclusions above stated, no interference with the decree 
of the High Court will be necessary so far as the claim under the 
second mortgage-bond is concerned, because the interest calculated 
in accordance withthe decree of the High Court on the sum of 
Rs. 4,949-8-0 for which alone the appellants have been held liable 
under this bond will not at the date of the institution of the suit 
exceed Rs, 15,000, the amount mentioned in the bond. As regards 
the first mortgage-bond, the amount recoverable by the plaintiffs 

' must be calculated on the footing that only a sum of Rs, 45,000 was 
due for interest on April 16, 1932, the date of the plaint. The 
appeal is to this extent allowed and the case will be remitted to the 
High Court with a direction to pass a revised decree on the above 
basis, 

It remains to advert totwo points of processual law arising 
out of certain defects in the .steps taken by the appellants to bring 
the appeal before this Court. The first relates to the need for 
a separate certificate under Order XLV, rule 3, Civil Procedure 
Code, before a party can raise before this Court any question 
besides the one covered by the certificate under section 205 (1) 
of the Constitution Act, As the appellants have failed on the 
merits in respect of the question of fact sought to be raised by 
them, it is unnecessary to express any opinion in this case on 
this point of .processual law. The other. question relates to the 
effect of the absence of an order by the High Court (under Order 
XLV, rule 8, Civil Procedure Code) declaring the: appeal admitted. 
-My learned brother has discussed this point at some length ; 
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but as no arguments bearing on this question were advanced at the 
Bar, I shall content myself with a few observations. 

Though the scheme of Order XLV implies that, till the High 
Court makes the order under rule 8, it still retains a measure of 
control over the proceedings, it does not appear to me that such 
an order is a, condition precedent ‚to the exercise of jurisdiction 
by this Court. The collocation of paragraph (a) of rule 8 of 
Order XLV with paragraphs (b), (c) and (d), which relate to 
notice to the respondents, transmission of the records and the 
delivery of a copy of the records to the respondents, is not with- 
out significance ; and it certainly cannot be said that the steps 
contemplated by paragraphs (b),(c) and (d) of the rule are so 
vital as to affect the jurisdiction of thisCourt. In the present 
case, the High Court has, since the order of this Court on the 
sth of March 1939, enabled the appellants to have the records 
printed at Patna and have transmitted them to this Court ; and 
presumably copies have been given to the other side in due course. 
The requirements of paragraphs (c) and (d) of rule 8 have thus 
been complied with, and there seems to be no obstacle in the 
way of this Court in disposing of the appeal in due course. 

It may be a difficult question on the rulesas they stand what 
the position would be if security for costs was not given by the 
appellants in a case where such security is necessary under the 
rules, It is certainly doubtful if this Court has power to dispense 
with the giving of security in such a case. But the rules as to 
payment of printing deposit, transmission charges, etc., stand on 
a different footing, and if this Court has, as it has already held, 
power to dispense with or give special directions as to printing 
and production of the records before this Court, it would be 
illogical to insist that the High Court must pass an order under 
paragraph (a) of rule 8 of Order XLV which can be passed only 
oncompliance with the directions originally given by the High 
Court, which ex fypothesi have become inoperative because of 
this Court’s directions in the matter, This Court was careful 
only to excuse the appellants from the operation of the rule of 
this Court which fixes sixty days from the date of the admission 
of the appeal by the High Court as the period during which the 
appellants should lodge their petition of appeal in this Court and 
gave them liberty to furnish copies of the record to this Court on 
their own responsibility, The Court then observed that these 
particular provisions in Order XLV were only procedural provi- 
sions and that it was not necessary to hold that non-compliance 
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with them in the High Court ousted the jurisdiction of this Court 
when a certificate under section 205 (1) of the Constitution Act 
had once been given. I see no reason now to think otherwise and 
I am of opinion that, as between the parties to these proceedings, 
the view already expressed by the Court is binding. 

As the appellants have only partly succeeded in their appeal 
with regard to the interest and have’ failed in their appeal with 
regard to the principal, there need be no order as to costs in 
this’ Court, 

AT, M i Appeal decreed 
in part, 


APPELLATE CIVIL. 
Before Mv. Justice B, K, Mukherjea. 


SURENDRA MOHAN SARDAR 
D, 
NAGENDRA CHANDRA LAHIRI AND oTHERs.* 
Tenant—Status 0f-—FoteRaiyat, 


A Dowl Kabuliat, a confirmatory lease, was executed on 24rd Jaista 1289 
(że. before the passing of present Bengal Tenancy Act) by the defendant’s 
predecessor, a Rajbansi by caste and a jotedar by profession, in favour of plain- 
tiffs predecessor in Rangpur. It did not clearly indicate whether the tenant 
was to cultivafe the land himself or lease it to others, but stated that besides 
enjoying the lands in raiyati right the tenant would have no right of sale or 
transfer without the consent of the landlord and there were further restrictions 
on his right to cut and appropriate trees, Atthe inception of the tenancy the 


area was considerably less than 100 bighas. He was described as a settled 
riayat in the C, S. Records: 


Held, that as the plaintiff was not able to rebut the presumption arising from 


C. S. Record, the defendant should be regarded as a raiyat and notà tenurės 
holder. 


The word ‘jote’ is not conclusive on the question of status of a tenant. 


The word ‘raiyat’ may with reference tothe context mear a tenant generally 
and not necessarily a cultivating tenant, 


Appeal by the Defendant, 


* Appeal from Appellate Decree No. 671 of 1998, against the decree of 
R. L. Chakrabarty, Esq., District Judge of Rangpur, dated the 18th December, 


1937, modifying that of R. C, Basu, Esq., Assistaht Settlenient officer, Rangpur, 
dated the 13th July, 1937. 
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Proceeding under Sections ros and 105A of the Bengal Tenancy 
Act. 
The material facts appear from the judgment, 


. Messrs. Hemendra Chandra Sen and Satyendra Chandra Sen 
for the Appellant. 


Messrs. Surajit Chandra Lahiri and Benoy Krishna Mukherjee 
for the Respondents, 
CAV 

The following judgment was delivered 2 


This is an appeal on behalf of the defendant and it arises out 
of a proceeding commenced by the plaintiffs under Sections ros 
and xosA of the Bengal Tenancy Act. 


The plaintiffs’ case was that the defendant was a tenure-holder 
and not a raiyat ‘in respect of the lands in dispute and that 
he was incorrectly described as a settled raiyat in the C. S, 
records, The plaintiffs wanted this entry to be corrected and they 
further prayed for an enhancement of rent under Section 7 of the 
Bengal Tenancy Act, 


The suit was resisted by the defendant substantially in a two- 
fold ground. It was urged in the first place that the record-of- 
rights was correct and that the defendant was a raiyat and nota 
tenure-holder. The second ground taken was that the Kabuliyat 
which created the tenancy fixed the rent in perpetuity and conse- 
quently the rent could not be enhanced. 


The Assistant Settlement Officer was of opinion that the status 
of the defendant was that of a tenure-holder and not that of a 
raiyat ; but he held nevertheless that the incidents of such tenure 
which was known as Rangpur Jote were the same as those of a 
raiyati holding and applying the same principles as are applicable 
in cases of enhancement of rents payable by raiyats, he increased 
the rent by four annas in the rupee, 


On appeal the Special Judge modified this decision. He was 
of opinion that the defendant was a tenure-holder and not a raiyat 
and the rent was enhanced to Rs. 35 odd in accordance with 
the provision of Section 7(2) of the Bengal Tenancy Act, It is 
against this decision that the present second appeal has been 
preferred. oad 

The first question that atises for determination in this appeal 
is as to whether the defendant is a tenute-holder or a raiyat, 
Mr. Sen appearing for the defendants has placed considerable 
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reliance upon a Kabuliyat dated the 23rd Jaistha, 1289 B. S. 
which was executed by the predecessor of the defendant in favour 
of the plaintiffs’ predecessor. This Kabuliyat which is described 
as Dowl Kabuliyat appears to be in the nature of a confirmatory 
lease. It fixes the rent for 84 Bighas and odd Cottas of land at 
Rs. gt odd and deducting Rs. 43 odd annas as Mahakuf or 
temporary remission the rent payable was stated to be Rs. 48. 
This is also the rent mentioned in the C. S. records. 
The Kabuliyat does not clearly indicate as to whether the tenant 
was to cultivate the land himself or lease it out to others and I 
agree with the learned Advocate for the respondent that the word 
“jote? is by no means conclusive on this point. The Kabuliyat, 
however, says in one place that besides enjoying the lands in 
raiyati right the tenant would have no right of sale or transfer 
without the consent of the landlords and there are further restric- 
tions on his right to cut away and appropriate trees, The docu- 
meant was prior to the Bengal Tenancy Act and though I have 
not the least doubt that the word * raiyat” may with reference 
to the context mean a tenant generally and not necessarily a 
cultivating tenant, I do not find anything in the document from 
which I could gather that the tenant here was anything else but a 
cultivating raiyat. 

The executants of the Kabuliyat are Rajbansis by caste and 
jotedars by profession, At the inception of the tenancy the area 
was considerably less than rco Bighas and the C, S, records also 
raise a presumption in favour of the defendant which in the 
circumstances of the case I think the plaintiffs have not been able 
to rebut. On the whole, though the point is not free from 
doubt altogether, I am inclined to think thatthe entries in the 
C. S. records are correct and that the defendant was in fact 
a raiyat and not a tenure-holder. 


It now remains to settle a fair and equitable rent in respect 
of the holding. I think that on this point the Kabuliyat upon 
which Mr, Sen relies would be most important document. It 
fixes the rates of rent in respect of various classes of land and 
assesses the total rent at Rs. gr odd. There was indeed a 
Mahakuf or remission for about Rs. 43 odd, but it was only a 
temporary arrangement and did not in any way affect the terms 
of the contract. The Kabuliyat was only for a period of five years 
and the tenant is admittedly holding over since then, 


I think that Rs. ọr-r2 as laid down in the Kabuliyat would 
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be quite a fair rental in respect of the lands ‘that are possessed 
by the defendant, The defendant will be bound to pay this rent 
with effect from the Bengali year 1345 B. S, 

The result is that the appeal is allowed in part and the deci- 


‘sion of the lower appellate Court is modified. I make no order 


as to costs in this appeal, The order for costs passed by the lower 
appellate Court will stand, 


A T, M Appeal allowed, 


Before Mo, Justice Syed Nasim Ali and Mr. Justice 
B. N. Rau. 


SAMBHU NATH BHAKAT 
a. 
SREE SREE SRIDHAR THAKUR AND oruzrs,* 


Adverse possession— Possession of tenant, when adverse to landlord—~Circum- 
stances, 


Fer Rau, F.: The possession of a tenant is that of his landlord. 


To enable a tenant to hold adversely to his landlord, he must renounce the 
idea of holding asa tenant, set up and assert an exclusive right in himself to the 
knowledge of his landlord. The tenant’s acts of ownership should be open, 
notorious and of hostile character. An adverse possession by the tenant cannot 
be predicated from the mere fact of non-payment of rent or discontinuance of 
payment of rent, unless in connection therewith the landlord has been ‘apprised 
that the tenant claims title in himself, 


Giris Chandra Gangopadhyay v. Sri Krishna De Nag (1) followed, 


Per Nasim Ali, F + A suit brought for possession against a transferee 
from tenant, who asserted hostile title more than 12 years ago, is barred by 
limitation. 


Ananda Mohan Saha v. Gobinda Chandra Ray Choudhury (2) followed, 


In a suit for ejectment it was found that a Kabuliat produced to show that the 
defendant was a sub-tenant, was not genuine : 


* Appeal from Original Decree No 186 of 1936, against the decree o 
Dhirendra Nath Guha Esq , Subordinate Judge, 13t Court, of Howrah, dated te 
Stat March, 1936. 

` (1) (1923) 38 C. L. J, 266 (270-271), 

(2) (1915) 20 C. Ws Ñ, 322. 
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Held, that though the finding might not operate as ves judicata in the present 
suit for declaration of title to the disputed land and for Khas possession, the 
decision being inter partes it wasthe paramount duty of the plaintiff to disprove 
that finding as regards Kabuliat. 

Midnapue Zemindari Company Limited v Naresh Narayan Roy (1) 
teferred to. 


Appeal by Defendant No. 2. 


Suit for declaration of title, for recovery of possession and for 
mesne profits, 
_ The material facts appear from the judgment. 


Dr. Nares Chandra Sen Gupta, Messrs. Urukvamdas Chakra- 
varty and P. Dey for the Appellant. 


Messrs, Atul Chandva Gupta, Narendra Nath ae and 
Jajneswar Majumdar for the Respondents. 

Cc. A. Ve 

The following judgments were delivered : $ 

Nasim Ali, J.:—The subject-matter of this litigation is a plot 
of rent free land about 5 Bighas in area at Salkia in the town of 
Howrah. 

This land belonged to one Shamdas of Burrabazar, Bartalla Galli 
in the town of Calcutta. 

On August 22, 1860, Shamdas by a Will bequeathed this land 
to his priest Gopal Pangri for his life and after his death to his 
‘heirs absolutely and appointed Gopaldas a Mohant of Burrabazir 
and Ganga Narayan Pal of Muktaram Babu’s Street in the town of 
Calcutta as executors to his Will, 

On April 29, 1861, the proprietors of village Salkia filed a suit 
being Suit No, 171 of 1862 in the Court of the Additional Sadar 
Amin, District Hooghly for resumption of this land under section 30 
of Regulation 2 of.1890 (Exhibit C}. This suit was decreed ex parte 
on April r5, 1863. On May 13 of the same year Shamdas filed an 
application for setting aside this ex parte decree. This application 
was allowed on May 27, 1863 (Exhibit E), On June 15, 1863, 
Shamdas filed bis written statement in the suit claiming the land as 
rent free (Exhibit D). On August 22, 1863, the Sadar Amin held 
‘that the land was liable to be assessed to rent and decreed the suit 
again (Exhibit ro). 

On September 23, 1865, Shamdas executed another Will. By 
this Will he bequeathed the disputed land and certain other pro- 
perties belonging to him to his three Thakurs or idols namely, two 


(1) (1920) I. L. R. 48 Calc, 4€0 (468) ; p. Re 481, A. 49 
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Sridhars and one Banlingha and appointed the executors to his 
Will of 1860 as executors to this Will also and as trustees 
(Exhibit 14), 

On April 30, 1867, one Ramnarayan Bhakat made an application 
for review of the decree in Suit No. 172 of 1862 passed on August 
22, 1863, alleging infer alia that the right, title and interest of the 
original defendant in the land which was the subject-matter of that 
suit was purchased by one Idon Bibi and that the latter had sold it 
to him. He also alleged that the land was valid niskar (rent free). 
This application was allowed on July 17, 1867 (Exhibit F} On 
June 29, 1867, some of the plaintiffs in the resumption suit filed an 
application in this suit stating that Ramnarayan Bhakat was in 
possession of the disputed land after purchase from Idon Bibi on 
17th Asar, 1273 B.S, corresponding to June 25, 1866 and that Idon 
Bibi bad purchased the right, title and interest of defendant 
Shamdas on Jaista 7, 1273, corresponding to May 22, 1866. They 
also stated in this petition that Ramnarayan had filed a Taidad of 
the year 1209 and 2 Chhars of 1177 and rrgo with other papers in 
support of bis claim and that the niska» right of Ramnarayan Bhakat 
might be declared (Exhibit Zrr), On July rand 17 of 1867 two other 
applications to the same effect were filed by the other plaintiffs 
(Exhibit B and Exhibit H) On August 8, 1867 the Sadar Amin 
on the basis of these applications dismissed the resumption suit. 

On March 16, 1875, Idon instituted a suit for arrears of rent and 
for ejectment under section 52 of Act VIII of 1869 against one 
Rajab Khan in the Court of the Munsiff at Salkia. This suit was 
registered as Rent Suit No. 173 of 1875 (Exhibit 15) and was 
decreed on April 15, 1875 (Exhibit 16). On June 30, 1875, Idon 
executed a Registered Kobala in favour of Ramnarayan Bhakat. 
The material portion of this Kobala is as follows :— 

“I sold 5 Bighas of Lakhraj land which was purchased by me in 
village Salkia.es.....00.t0 you on the ryth Ashar, 1273 B.S. fora 
price of Rs. x200 and after having executed the deed of sale put 
you in possession of the land but the Kobala for sale was not regis- 
tered. The zemindars......se««-brought Suit No. 17x of 1862 in the 
Court of the Additional Sadar Amin of Hooghly against my prede- 
cessor for resuming the said 5 Bighas of land as Mal and obtained 
a decree. Youafter your purchase filed an application for review 
after the decree for resumption of Lakhrajland had been passed, 
got it declared as Lakhraj by compromise with the zemindarse.ecsesee 
and you have been in possession of the said land by erecting build- 
ings thereon, by reclaiming tanks, by planting trees and making 
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garden and excavating ditches surrounding the land. But the old 
Kobala not having been registered and you having made a prayer 
for my executing another Kobala of the said land and nullifying the 
previous sale and, I, having agreed to your prayer, to-day execute 
again this Kobala (sale) of the said land. I have already taken 
from you Rs, 1,200 asthe consideration for sale. The buildings 
which you have erected, the garden you have laid out, the tank 
which you have reclaimed and the trees which you have planted on 
the said land remain yours, I have noclaim uponthem. To this 
effect I execute this Kobala for sale, in sound health without any 
inducement and admitting the previous sale of the 5 Bighas of land 
at the price of Rs. 1,200 taken by meat thetime of the previous sale, 
I handed over to you at the time of the previous sale the document 
which I had in respect of the said property. Be it known that with 
respect to a Bighas 7 cottas of land out of the said land my 
(illegible) through mistake (illegible) a suit for arrears of rent 
Suit No. 173 of 1870 and for resumption of Jote and a decree was 
passed on the 13th April of the said (torn) year and the land having 
been in Khas possession you have filed Suit No. 345 (torn) in 
Chowki (torn) under section 230 of Act VIII of (torn) for obtaining 
possession and I file to-day-a Solenama in that case also. As the 
above suit was filed through mistake no party will be able to make 
any claim against the other” (Exhibit I). 

On August 4, 1886, Rammarayan Bhakat executed a Will 
whereby he devised in equal shares the disputed land to his three 
grandsons Haridas Bhakat, Ramaprasad Bhakat and Hiralal 
Bhakat (Exhibit Zro). He died on August 20, 1886. On August 
22,1887, probate of this Will was taken by Ramnarayan’s son 
Ganeshlal (Exhibit Zro). On December 23, 1896, there was a 
partition between the legatees under Ramnarayan’s Will. By this 
partition Haridas alone got the disputed land (Exhibit K). 

On February 19, 1902, Jatindra Mohan Pal (plaintiff in the 
present suit) applied to this Court for probate of the Will executed 
by Shamdas on September 3, 1865. In this petition Jatindra 
stated: Ganganarayan Pal who was appointed executor to the 
Will of Shamdas died in July 29,1875, leaving a Will dated July 
28,1875. By his Will Ganganarayan appointed his son Prasanna 
Kumar the sole executor to his Will for the purpose of continuing 
the Sheba of the three Thakurs to whom the disputed land was 
devised and for the management of the trust estate. Prasanna- 
kumar was authorised by this Will to appoint at the time of his 
death whomsoever he might wish forthe said Sheba, If he failed 
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to do so then amongst the said Prasannakumar’s sons and grande 
sons (by sons) whichever would be the eldest would carry on 
the said Sheba. Prasannakumar did not take out probate, of the 
Will of Ganganarayan Pal but on the death of Ganganarayan Pal 
Prasanna took possession of the Debuttar property and acted 
as Shebait during his life time and carried out the provisions of 
the Will of Shamdas. Prasanna died intestate on November ro, 
1895,: leaving him surviving two grandsons, namely, the petitioner 
and his younger brother Satish Chandra Pal being the sons of 
his son Ramgopal Pal who predeceased Prasannakumar Pal, 
Satish Chandra thereafter died and the petitioner as his eldest 
grandson obtained possession of the Debuttar property and acted 
as Shebayet of the Thakurs and carried out the provisions of the 
Will of Shamdas and was in possession of the Debuttar estate, 
Sometime in the month of June, 1899 the petitioner found ina 


‘tin box belonged to Prasanna Kumar Pal the Will of Shamdas 
dated September 23, 1865 (Exhibit T), 


This application for probate was allowed and probate was 


-granted to Jatindra by this Court on May 17, 1902.. 


On June 15, 1904, Pannalal Bhakat and Beharilal Bhakat 
purchased this land from Bholanath (Exhibit L) son of Haridas, 

On January 25, 1908, Pannalal and Beharilal let outthe disputed 
land to one Bholanath Barua (Exhibit P). 

On August’28, 1908, they made a gift of this land to Bhola- 
nath Bhakat son of Haridas Bhakat and father of defendant 


‘No. 3 in this suit and Shambhunath Bhakat (defendant No. 2 in 
‘this suit) son’ of Hiralal Bhakat (Exhibit M). 


On June 23, 1910, Nalini Chandra Gupta, the Solicitor of the 


‘plaintiff, served a notice on Bholanath Bhakat asking him to 
‘vacate the land and to make over and give peaceful possession 


of the land to the plaintiff (Exhibit Q). On July 12, r910, the 
Solicitor of Bholanath wrote to the Solicitor of the plaintiff that 
Shamdashad no right or title in the property and that his client 
had refused to disclose his title at that stage (Exhibit 21). 

The town of Howrah was surveyed in 1916-17. In the course 
of this survey there was a dispute about the ownership of this land 
between the plaintiff and Bholanath. 

On January 31, 1917, the Assistant Superintendent of Survey, 


“Howrah, found that the disputed land was in possession of Bhola- 
-nath Bhakat and Sambhu Nath Bhakat through their lessee Bhola- 


nath Barya (Exhibit Z 9). 
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On December 10, 1920, Jatindramohan Pal instituted a suit 

for recovery of arrears of rent in respect of this land against Idon 
Bibi on the allegation that the latter was in possession of this 
land as a tenant-at-will on an annual rent of Rs. 52 on the basis 
of a Kabuliat Exhibit 13 executed by her in favour of Shamdas 
on Ashar 3, 1270, B. S. corresponding to June 16, 1863, 
(Exhibit Zs). This suit was decreed ex parte on February 8, 
1921, (Exhibit 17). In execution of this decree the disputed land 
was attached, 
- On May 6, 1921, Bholanath Bhakat and Sambhu Nath Bhakat 
applied under order 21, rule 58 of the Code of Civil Procedure 
for the removal of the attachment (Exhibit r8} This application 
was allowedjon March r5 (Exhibit Z 7). An application for 
revision of this order to this Court was refused on August 25, 1922, 
(Exhibit Z 8). 

On September 18, 1922, Jatindramohan Pal served a 
notice upon Sambhu Nath Bhakat asking him to vacate this land 
(Exhibit 20). 

On December 14, 1922, Jatindramohan Pal as Shebait of 
the three idols and executor and trustee to the estate of Shamdas 
instituted a suit for ejectment against Sambhu Nath Bhakat and 
Narsingh Bhakat, the sons of Bholanath Bhakat, who died in 
the meantime, in the 2nd Court of the Munsiff at Howrah 
(Exhibit Y). This suit was contested by Sambhu Nath and Narsingh 
(Exhibit O). 

In this suit the Munsiff disbelieved the Kabuliyat and held 
that there was no relationship of landlord and tenant between the 
plaintiff and the defendants and that the proper course for the 
plaintiff would have been to bring a suit for recovery of possession 
on declaration of plaintiff’s title, The suit was accordingly dis» 
missed (Exhibits Z and Z 1). 

Plaintiff appealed against this decision to the District Judge 
of Howrah. On May 9, 1925, this appeal was dismissed (Exhibits 
Z 2and Z3) 

There was a second appeal to this Court but this appeal was 
also dismissed on April 25, 1928, 

Thereafter Bholanath died leaving defendant No, 3 as his sole 
heit, On January 21, 1930, there was a partition between the 
defendant No. 3 and defendant No. 2 by which defendant No. 2 
alone got the disputed property (Exhibit W). 


On March 8, 1933, plaintiff raised the present suit in the 
First Court of the Subordinate Judge of Howrah for declaration 
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of his title to the disputed land, for Khas possession and mesne 
profits. 

Plaintiffs’ case, briefly stated, is as follows : 

On June 16, 1863, Shamdas let out by a Kabuliat the disputed 
land to Idon Bibi at an yearly rentof Rs. 52. He died on or 
about October 10, 1865 leaving a Will. Probate of this Will ` 
was granted to the plaintift thereafter, At the time of the probate 
of this Will plaintiff could not trace out the whereabouts of Edon 
Bibi in spite of diligent searches and believed that she had 
abandoned the holding and hence could not and did not take 
any steps to recover rent from her. Plaintiff subsequently dis- 
covered the whereabouts of Idon Bibi and instituted a suit for 
rent against her. This suit was decreed. Before thegsuit plaintiff 
came to learn that Bholanath Bhakat was in possession of the 
disputed land on the assertion that his predecessor-in-interest had 
purchased Mourasi interest in it from Idon Bibi, In the claim 
case of 1921, defendant No. 2 and Bholanath for the first time 
alleged that Shamdas sold his right, title and interest in the 
disputed land to Idon Bibi and that the latter thereafter sold 
the interest to Ramnarayan Bhakat, their predecessor-in-interest, 
This allegation is absolutely false. Shamdas never sold the 
disputed land to Ramnarayan. Ramnarayan purchased the tenancy 
right of Idon Bibi. He having entered into the land lawfully as 
a tenant after purchasing the tenancy right of Idon Bibi the defen- 
dants have no right to remain on the land after denying plaintiffs’ 
title to it in the claim case and thereafter. Rammarayan and 
his successors-in-interest fraudulently concealed the nature of 
their title to the disputed land. Plaintiff is, therefore. entitled to 
get the benefit of Section 18 of the Indian Limitation Act, Plain- 
tiffs’ cause of action in this suit arose on April 25, 1928, when 
her appeal against the judgment and decree in the ejectment suit 
was dismissed by the High Court. Plaintiff is therefore, entitled 
to have his title to the disputed land declared and to recover 
Khas pessession and mesne profits from the defendants. 

Only defendant No. 2 contested the suit. His defences are 
these -— 

(1) that the suit is barred by ves-judicata ; 

(2) that the suit is barred by limitation ; 

(3) that the plaintiff has no right, title or interest in the 
property in suit 

(4) that Idon Bibi was not a tenant of Shamdas and that she 
did not execute any Kabuliat in favour of Shamdas 
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` (3) that Idon Bibi purchased the Lakheraj right in the disputed 
land from Shamdas and that subsequently sold it to Ramnarayan 
Bhakat ; and i 

(6) that Ramnarayan Bhakat, after his purchase from Idon 
Bibi constructed pucca buildings on the disputed land, After 
his death his heirs and representatives are in enjoyment and 
possession of the disputed land by constructing a twoestoried 
building ; reclaiming tanks, growing trees, etc., cutting ditches on 
all sides of the lands, making transfers and by letting out to tenants 
and holding in Khas. 

On March 31, 1936, the Subordinate Judge decreed the suit 
on the following findings += 

(1) that Shamdas did not sell the disputed land to Idon Bibi ; 

(2) that Idon Bibi took a lease of the disputed land from 
Shamdas by the Kabuliat of 1863 ; 

(2) that Ramnarayan acquired only the tenancy of Idon Bibi’s 
by purchase 5 

(4) that defendants are possessing the disputed land from a 
very long time but their possession was not adverse to the 
plaintiff ; 

(5) that the tenancy of the defendants was determined by the 
defendant's denial of plaintiff's title ; and 

(6) that the suit is not barred by limitation and by the prin- 
ciple of ves judicata. 

Hence this appeal by defendant No. 2, 

The disputed land is admittedly Lakheraj and belonged to 
Shamdas, 

It is also an admitted fact that Idon Bibi was in possession of 
this land before she sold it to Ramnarayan. 

The case of the plaintiffs is that Idon Bibi was in possession 
as a Ticea tenant under Shamdas while the case of the defendant 
in his written statement is that Shamdas sold this land to Idon 
Bibi on May 20, 1866. 

In support of his case plaintiff relies on Exhibit 13, an unregise 
tered Kabuliat alleged to have been executed by Idon Bibi in favour 
of Shamdas on June 16, 1863. This document purports to create 
a non-permanent Ticca tenancy for an indefinite period in favour 
of Idon Bibi, There is a statement in this Kabuliat that if the 
lessors would require the land the lessee would deliver possession 
of the same in favour of the lessor without any objection and 
would remove at his own costs the structures constructed by him. 
This Kabuliat, however, does not cover the whole of the disputed 
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land. The western 4 Cottas on which Ramnarayan after his 
purchase constructed øucca buildings was excluded from this 
Kabuliat, : 

The defendant has not produced any document to show that 
Shamdas sold the disputed property to Idon Bibi on May 20, 1866. 


The contention of the plaintiff is that the defendant's story 
of sale by Shamdas to Idon Bibi on May 20, 1866, is false 
inasmuch as Shamdas died on October, ro, 1865. 


It has been already stated that the case for the defendant in 
the written statement is that Shamdas sold the disputed land to 
Idon Bibi on May 20, 1866, 


_ The learned Advocate for the defendant appellant contended 
that this case of the defendant was based on the statement of Ram- 
narayan in his petition (Exhibit F) for re-hearing of Suit No, 122 of 
1866 and the statements of the zemindars of village Salkia who 
brought that suit in their petitions [Exhibit Z(zr), Exhibit B, 
Exhibit H] in that suit by which they withdrew from‘ the suit and 
as there was no statement in these documents to the effect that 
Shamdas sold the property to Idon Bibi the defendant’s case in 
the written statement that Shamdas sold the property to Idon Bibi 
was made under a misapprehension of the statement in those 
petitions, 

Defendant has not been able to produce any document showing 
Idon Bibi’s purchase of the disputed land. The purchase, if any, 
was made before he was born. There cannot be any doubt, there- 
fore, that the defendant’s case in the written statement is based 


upon the statement in the petitions in Suit No. 172 of 1862 referred 
to above, 


There is no definite statement in these petitions that Shamdas 
sold the property to Idon Bibi, The statement in these documents 
are to the effect that Idon Bibi purchased the right, title and 
interest of Shamdas, Itis not stated in these petitions how and 
from whom Idon Bibi purchased. 


If Shamdas died on October ro, 1863, as alleged by the plaintiff 
this fact alone would not go to show that Idon Bibi could not 
acquire the right, title and interest of Shamdas after his - death, 
Ganganarayan Pal, the executor, appointed by the Will of Shamdas 
made a Will inthe year 1875, In this Will Ganganarayan Pal 
stated that he had been in possession of the Debuttar estate for 
about 15 years. Relying on this statement plaintiff in his application 
for letters of administration in the goods of Ganganarayan Pal stated 
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that Shamdas had died in the year r860 [Paragraphs 18 and rg of 
Exhibit T]. 

Plaintiff in his application for probate of the Will of Shamdas in 
the year 1902 (Exhibit T) stated that he had no personal knowledge 
of the date of death of Shamdas and that in giving the year of the 
death of Shamdas in his application for letters of administration in 
‘the goods of Ganganarayan Pal he relied on the statement in the 
Will of Ganganarayan Pal. 

In this application he further stated that after makicg enquiries 
he had come to learn that Shamdas had died sometime in the 
year 1865, 

In this suit plaintiff has produced the certified copy of an extract 
from the death register of the Calcutta Corporation, This document 
shows that one Ramdhone Chakravarti, a resident of No. 30, 
Bartolla Street reported on October 14, 1865, that Shamdas Baisnab, 
a beggar by profession, died on October 10,1865. It is an admitted 
fact that Shamdas had his residence at 30, Bartalla Street. 
Defendant's contention is that Shamdas Baisnab whose death was 
registered in Exhibit 4 is not the same Shamdas who sold the 
disputed property to Idon Bibi, as Shamdas was not a beggar 
Plaintiff's contention is that the very fact that Ramdhone Chakra- 
varti, a resident of the plaintifs house, reported the death to the 
authorities indicates that Shamdas Baisnab is the same person as 
the owner of the house. 

In this death register Ramdhone is stated to be faq ats walt 
There was a dispute at the Bar as to the reading of these words, 
The reading of the learned Advocate forthe plaintiff is ye aicaq 
Hasta while the reading of the learned Advocate forthe defendant 
is JS Cited Asetq*| In my opinion the reading of the learned 
Advocate for the plaintiff is correct asthe other reading makes 
no sense. I hold that Ramdhone Chakravarty was an officer (aqẹța) 
of Shamdas. 

The learned Advocate for the defendant laid much stress upon 
the entry “beggar” by profession inthe death register and said 
that Shamdas had admittealy landed properties and was nota 
beggar. The contention of the learned Advocate for the plaintiff 
is that Shamdas wasa Bairagi and this might have been respon- 
sible for mis-translation of some Bengali words used by Ramdhone 
while he gave the profession of the deceased man, A Bairagi 
may be called ff andthe Bengali word for beggar is feg¥1 In 
-view of the fact in 1902 plaintiff stated that Shamdas died in the 

year 1865 and in the absence of any other satisfactory evidence 
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on the side of the defendant to show that Sbhamdas died after 
1865, I accept the plaintifi’s contention that the deceased whose 
death was registered in Exhibit 4 was Shamdas to whom the proe 


perty admittedly belonged. 


It is an admitted fact as has been already stated that Idon 
Bibi was in possession of the whole of the disputed land before 
she sold the property to Ramnarayan. How did she obtain pos- 
session? The Kabuliat Exhibit 13 may explain her possession 
of the major portion of the disputed land. It does not explain 
her possession of the western 4 cottas on which pucca buildings 
are constructed. The possession of these 4 cottas can be explained 
only on the hypothesis of Idon Bibi‘s purchases On the other 
hand the Kabuliat Exhibit 13 would not be inconsistent with Idon 
Bibi’s purchase 3 years later in 1866. ; 

Again, it appears that Ramnarayan in Suit No. 171 of 1869 
asserted Idon Bibi’s Lakheraj title tothe disputed land on the 
basis of purchase of Shamdas’s right, title and interest, The 
plaintiffs in that suit admitted the truth of this assertion and gave 
up their claim for resumption of the disputed land. In that suit 
Ramnarayan produced Taidads and Chhars (documents showing 
Niskar title relating to this property), 

The defendants have produced an unregistered Kobala alleged 
to have been executed by Idon Bibi in favour of Ramnarayan on 
June 25,1866, (Exhibit J). In this Kobala, Idon Bibi asserted 
ber Lakheraj right to the disputed land. This assertion could have 
been made only on the footing that she had purchased the 
Lakheraj right of Shamdas in the disputed land. From this docu- 
ment it also appears that she handed over certain documents to 
Ramnarayan, SE A 

Plaintiff's case, however, is that this Kobala is not a genuine 
document. Inthe registered Kobala, executed by Idon Bibi in 
favour of Ramnarayan on June 30, 1875 (Exhibit 1), this unregise 
tered Kohala is mentioned and the endorsement on the back of 
this unregistered Kobala shows that it was filed by Ramnarayan 
in Suit No. 345 mentioned in Exhibit r. I find no reason 
for holding that this unregistered Kobala is not a genuine 
document. 

In Exhibit z Idon Bibi asserted her title by purchase to the 
disputed land, 

In view of these facts and circumstances I am inclined to hold 
that Idon Bibi's purchase of the right, title and interest of Shamdag 
in 1866 is not improbable, 


x 
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The next point for determination is whether plaintiff’s suit is 
barred by limitation. 

Mr. Gupta appearing for the plaintiff respondent in the course 
of the hearing of this appeal conceded that plaintiff’s claim for 
possession of the western 4 cottas was barred by limitation, He 
also conceded that if the Kabuliyat Exhibit 13 was found to be 
genuine plaintifi’s suit for possession of the remaining portion 
of the disputed land would also fail on the ground of limitation, 

The question therefore is whether the Kabulyat was executed 
by Idon Bibi. 

In the ejectment suit of rg22 plaintiff relied on this Kabuliat 
to prove that Idon Bibi wasa tenant under Shamdas, In that 
suit the Kabuliat was found not to be genuine. The finding in 
that suit may not operate as ves judicata in this suit but the deci- 
sion being inter partes it is the paramount duty of the plaintiff 
to displace this finding—Midnapur Zamindavi Co, Lid v, Naresh 
Narain Roy (1). 

This Kabuliat is an unregistered document, It bears a stamp 
of eight annas only though the proper stamp for such a Kabuliat 
was Re. r, 

The stamp of the disputed Kabuliat does not bear any serial 
number although there aye serial numbers of the stamps used 
forthe two Kobalas executed by Idon Bibi in favour of Ram- 
narayan, ; 

The contention of the plaintiff is that the stamp vendor who 
sold this stamp for the written statement of Shamdas in the 
resumption proceeding sold this stamp for the Kabuliat, and this 
indicates the genuineness of the Kabuliat. But the stamp was 
purchased not by Shamdas but by Idon Bibi. According to the 
plaintifs own case, Idon Bibi was then living in Salkia in the 
district of Howrah. The stamp vendor, who is alleged to have 
sold the stamp for the Kabuliat to Idon Bibi was thé vendor of 
Jorasanko in the town of Calcutta. If really Idon Bibi wanted 
to have a stamp for a Kabuliat there is no reason why she would 
not purchase it in Howrah but go to Jorasanko for purchasing the 
stamp. 

-The name of Idon Bibi’s father or husband is not mentioned 
inthis Kabuliat. Exhibit r, the registered Kobala executed by 
her in 1875, shows that she was the daughter of one Joson Seikh, 
The Registrar’s endorsement on the back of Exhibit x, shows that 
she was the widow of one Khidu Jamadar, deceased. 


41) (1920) I. L. R. 48 Calc, 460 (468) P, Ç ; Le R. 48 L A. 49, 
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Civit, The address of Idon Bibi inthe disputed Kabuliat is given as 
1940. “at present Salkia”, Plaintiff’s case is that she was residing at 
Sambhu Nath Salkia in 1920 when he brought the rent suit against her and 
` ‘Bhakat that she died at Salkia in the same year. The summons in this 


. Sree Sree Sridhar rent suit on the defendant appears to have been served at Salkia, 
Tes The peon’s return in this rent suit about the service of summons 
Nasim Ali, F. (Exhibit Z 6) isto the followieg effect: “I could not find out 
— the defendant. After enquiring from the witness present (Abdul 
Haque of Salkia) Icameto know that the defendant being a 
Purdahnasin lady was within the house, She did not come out 
after a call. Finding the defendant’s major son, Seikh Abdul, living 
in the same mess with her, the contents of the summons in the 
name of his mother were made known to him and a receipt being 
demanded from him he took the summons and the copy of the 
plaint and gave a receipt.” This return is dated December 24, 
1920. Plaintiff was the identifier at the time of the service of 
the summons. The defendant in this rent suit did not appear 
and the suit was decreed ex parte. If Idon Bibi who is alleged 
to have executed the disputed Kabuliat was residing at Salkia 
and was served with summons there was no reason why she would 
not appear and deny her liability for rent as, admittedly, she had 
sold the property long ago. Neither Abdul Haque nor Seikh 
Abdul had been examined in this case. 


An extract from the Death Register of the Howrah Munici- 
pality dated December 31, 1920 (Exhibit 25) has been produced 
by the plaintiff showing that Idon Bibi died in Howrah on that 
date. The name of the husband of this Idon Bibi is stated 
in this document to be Fateh Ali. This Fateh Ali has not 
been examined. It has been already pointed out that Idon Bibi 
who is alleged to have executed the disputed Kabuliat was the 
widow of Khidu Jamadar. 


On the other hand, Exhibit rs and Exhibit W show that Idon 
Bibi was not residing at Salkia in 1875 and 1884. There is no 
reliable evidence in this case to show that Idon Bibi who sold the 
disputed land to Ramnarayan, ever resided at Salkia, I am 
inclined to think that the address of Idon Bibi in the disputed 
Kabuliat is fictitious, 

Idon Bibi’s name in the disputed Kabulyat purported to have 
been signed by the pen of one Dinobandhu Biswas of Jorasanko, 
a Hindu. There is no evidence to show what connection Dina- 
bandhy had with Idon Bibi who was a Purdanashin Muslim lady. 
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The western 4 Cottas admittedly are not covered by the Kabu- 
liat, Why was this portion excluded ? 

It is stated in this Kabuliat that Shamdas allowed his priest 
Gopaldas Pangri to dwell on this 4 cottas for his life, free of rent, 
and that on this land there was a Ghar (bouse) at that time. By 
his first Will Shamdas gave the entire disputed land to his priest 
for his life. This Will was to come into Operation after his death. 
If, however, this Will came into Operation after its execution Sham- 
das would be in possession of the whole of the disputed land 
and not simply 4 cottas, If the priest had really been in posses- 
sion at the time of this Kabuliat of these 4 cottas Shamdas would 
not have made the whole of the disputed land, including these 
4 cottas, Debuttar by his last Will, Erection of pucca buildings 
cannot be justified on the basis of a Ticca Kabuliat, and a perma- 
nent lease would be a bar to the eviction of the defendant from 
the disputed land. It appears to me that these 4 cottas were 
excluded from the Ticca Kabuliat in order that it might not appear 
to be inconsistent with the existence of pucca buildings on them 
and that the statement in this Kabuliat that the priest of Shamdaa 
was in possession of these 4 cottas is not true. 


As regards the custody of this Kabuliat, the evidence of the 
plaintiff is that he discovered this Kabuliat with Shamdas’s last 
Will in the box of Prasanna Kumar Pal. In Exhibit T plaintiff 
stated that he discovered the Will of Shamdas in June 1899. 
Why was it then that the plaintiff did not take any steps to realise 
any rent from Idon Bibi from 1899 to 1920 on the basis of this 
Kabuliat? In paragraph zo of the plaint, it is stated that plaintiff 
could not trace out the whereabouts of Idon Bibi in spite of 
diligent searches and believed that she had abandoned the hold- 
ing and hence he could not and did not take any steps to recover 
rents from her. He also stated that he subsequently discovered 
the whereabouts of Idon Bibi, In his evidence before the Court 
he attempted to make out that he at first failed to trace the land 
and thatin rgrg he finally succeeded in tracing the land. In 
his evidence plaintiff further stated that he engaged a survey 
passed pleader to compare the boundaries in the Zamindar’s plaint 
in the resumption proceedings with those in Idon Bibi’s Kabuliat 
and find out if the boundaries agreed in the locality. He has 
examined this pleader (P, W, 8). This witness in his evidence 
stated that the plaintiff asked him to go to Hooghly, to search re- 
cords in the Hooghly Judge’s Record Room and to compare the 
boundaries of the Kabuliat 3 that he went to Hooghly and reported 


Sambhu Nath 
Bhakat 


v. 
Sree Sree Sridhar 
hakur. 


Nasim Ali, F. 


96 
Civin. 
= 
T940. 
Sambhu Nath 
Bhakat 


Ve 
Sree Sree Sridhar 
Ure 


Nasim Ali, F. 


ĪHE CALCUTTA LAW JOURNAL. [Von 73. 


to the plaintiff that the boundaries tallied. It is not however 
clear from his evidence boundaries of what document in the 
Hoogbly Court were compared by him with the boundaries of 
the Kabuliat. 

I do not believe the plaintif’s statement that he could not 
trace the land before rg1g as, it is clear from his statement in 
Exhibit T, that he knew the location of this land in rçoz, I do 
not ‘also believe the statement of the plaintiff that he asked the 
pleader to find out if the boundaries agreed in the locality as 
the pleader does not say so. In his cross-examination plaintiff 
said that his Sirar enquired about the whereabouts of Idon Bibi 
and that in 919 he came to know definitely that Idon Bibi was 
residing at No. x, Bangalpara Lane the address which was given 
in the rent suit. But he stated that he was not sure of this address, 
He says that he got Idon Bibi’s address from one Matiar Rahman 
while he accidentally met him at Bangalpara and asked him if 
there was any Idon Bibi resident of Bangalpara Lane. This 
Matiar Rahaman is alleged to be dead. 


Plaintiff, admittedly, has sold away the other Debutter proper- 
ties. He is now living in a rented house. In his evidence in 
this case he says that he came to know about Bhakat’s possession 
in rgro for the first time. But in his deposition in the ejectment 
suit he admitted that in 1900 he came to know that the Bhakats 
were in possession of the disputed land. In his deposition in the 
ejectment suit he denied that Nalini Chandra Gupta was his 
Solicitor, He also stated that he did not send any letter through 
him to the defendant. In his evidence in this case he said that 
he suggested to his Siscar, that the Bhakats might be asked by a 
letter, to disclose their title and that his Sivcar afterwards said 
that such a letter was sent but no reply was received. In his 
evidence in the ejectmet suit plaintiff stated that he found the 
Will of Shamdas, the Kabuliat of Idon Bibi as well as two Khatas 
in the same box. These two Khatas were filed by him in the 
ejectment suit. These two Khatas admittedly contained certain 
entries showing realisation of rent by Prasanna Pal from Idon 
Bibi from 1885-1887. These Khatas were disbelieved by the 
Court in the ejectment suit. They have not been filed in this 
case. His explanation is that he kept back the-Khatas as he 
wanted to try to find out some persons who could prove the 
writings. I do not believe this explanation. The Khatas, if 
genuine, were more than 30 years old. I am inclined to think 
that the Khatas were not filed in this case as they were dis- 
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believed by the Court in the previous suit, But the plaintiff had 
to file the Kabuliat as his success in this suit depends on this 
Kabuliat, 

` I do not believe the plaintiffs evidence that he found the 
Kabuliat along with Shamdas’s Will in a tin box. 

The position therefore, is that the Kabuliat was set up for the 
first time in the rent suit of r920. There is no evidence to show 
that after this Kabuliat any rent was realised from Idon Bibi by 
plaintiff's predecessor-in-interest, The Khatas which are alleged to 
have contained entries showing realisation of rent from Idon Bibi 
though produced in the previous suit have not been filed in this 
case. After plaintiff became Shebait no attempt was made to 
realise rent from Idon Bibi before 1920, The explanation given 
by the plaintiff for not doing this cannot be believed. The exclu- 
sion from the Kabuliat of 4 cottas land on which gucca buildings 
have been constructed by the defendant’s predecessor, the asser- 
tion of Lakheraj right by Idon Bibi, Ramnarayan and his successor- 
in-interest in Court and in various other transactions, the stamp 
used in the Kabuliat, the fictitious address of Idon Bibi in the 
Kabuliat, the alleged execution of the Kabuliat by Idon Bibi 
who was admittedly a Purdanasin Muslim lady by the pen ofa 
Hindu whose connection with her is not disclosed either in the 
Kabuliat or in the evidence in this case, the manner in which 
an ex-parte rent decree was obtained by the plaintiff on the basis 
of this Kabuliat in 1920, are circumstances which go against the 
genuineness of the disputed Kobala. 


Much reliance was placed by the plaintiff upon the admission 
of Idon Bibi in Exhibit 15 (a plaint) in which there is a statement 
that she had Mourashi right to the disputed laod under one 
Gangadhar Pal. This statement was made by her after she had 
transferred the property to Ramnarayan as Lakheraj by an unregis- 
tered Kobala (Exhibit J). Rammnarayan brought a suit for vacat- 
ing the decree passed on the basis of Exhibit r5 and ultimately 
Idon Bibi in her Kobala (Exhibit 1) had to admit that the plaint 
was filed through mistake. Further, the name of the person 
who was appointed executor to the Will of Shamdas is Ganga- 
narayan Pal. Plaintiff in his examination-in-chief stated that this 
Gangadhar Pal is also called Ganganarayan Pal. But in bis cross- 
examination he admitted that he had nothing to bear him out, 
Further, the tenancy created by the disputed Kabuliat is not a 
Mourasi tenancy. Reliance was also placed by the plaintiff upon 
a statement in Exhibit 3, the petition which was filed by Ganeshlal 
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Bhakat for probate of the Will of Ramnarayan Bhakat to the 
effect that the disputed land was a Mourashi garden land, Io 
the Will of Ramnarayan, however the word Mourashi is not to 
be found. Ramoarayan had purchased this property by a regis- 
tered Kobala as Lakheraj. There is nothing to show that he 
subsequently acknowledged the superior right of the plaintifi’s 
predecessor-in-interest. 

For the reasons given above I hold that the Kabuliat alleged to 
have been executed by Idon Bibi on June 16, 1863 is not a genuine 
document. 

Again the tenancy alleged to have been created by the Kabuliat 
was admittedly non-transferable. In rgo2 plaintiff came to know 
that Idon Bibi was not in possession of the disputed land and that 
the persons who were in possession then were claiming to be in 
possession of the disputed land not as his tenants but as owners 
thereof. Is 1919 plaintiff came to know of the transfer by Idon 
Bibi and that the Bhakats were in possession by asserting a hostile 
title. Plaintiff did not implead the Bhakats in the rent suit of 1920. 
The present suit is not within 12 years from 1919. _ It is, therefore, 
barred by limitation even if Idon Bibi was tenante-Aranda Mohan 
Saha v. Gobinda Chandra Ray Chowdhury (1). ` 

The result, therefore, is that this appeal is allowed. The judg- 
ment and the decree of the Subordinate Judge are set aside and 
the suit is dismissed with costs to defendant No. 2 in this Court as 
well as in the lower Court. 

In view of the facts and circumstances of this case, the defendant 
No. 2 cannot be made liable for court-fees payable for the suit or 
the appeal, 

Rau, J. :—This appeal must succeed on the issue of adverse 
possession, It has been proved and is indeed hardly disputed that 
the defendant-appellant and his predecessors-in-interest commencing 
from Ram Narain Bhakat had been in continuous possession of 
the disputed land at least from the year 1875, the date of the 
registered sale deed executed by Idon Bibi in favour of Ram Narain 
Bhakat. , 

Even assuming that the interest which Idon Bibi had in the land 
and which she sold to Ram Narain Bhakat was that of a tenant 
under the Kabuliat of 1863 (which created a non-permanent or sicca 
tenancy on an annual rent of Rs. 52), the question arises whether 
the possession of Ram Narain Bhakat or his successors-in-interest 
did not become adverse to the landlord more than 12 years before 


(3) (1915) 20 C, W, N, 322. 
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the institution of the suit in 1933. On this question the following 
facts are relevant :-— 

(1) Paragraph 23 of Exhibit T the petition for probate filed by 
Jotindra Mohan Pal (who has brought the present suit as next friend 
of the plaintiffs, idols) in the High Court on February 20, 1902 
states ¿s= That possession of the land at Salkia referred to in the 
said Will was lost to the said Trust Estate long ago, but when and 
how it was so lost your petitioner has not been able to ascertain, 
notwithstanding diligent enquiries in regard thereto, the said garden 
now being in the possession of a certain person whose name your 
petitioner has not been able to ascertain, but who claims to be the 
owner thereof.” The land of Salkia referred to here is the land 
concerned in the present suit ; and the Trust Estate referred to is 
the Estate created for the benefit of the plaintiffs, idols by the Will 
of Shamdas dated September 23, 7265. The extract quoted shows 
that even as early as 1902 Jotindra Mohan Pal knew that the land 
had long been lost to the estate and wasin the possession of a 
certain person who claimed to be, not a tenant but the owner. 

(2) Exhibit Q is a letter cated Jure 23, 1910, written to Bhola- 
‘nath Bhakat (one of the predecessors-in-interest of the defendant- 
appellant) under instruction from Jotindra Mohan Pal by Nalini 
“Chandra Gupta, Solicitor, who has been examined asa witness for 
the defendant (D, W. 2), The letter stated that Jotindra Mohan 
Pal had recently discovered that the disputed land, which belonged 
to the estate of Shamdas, was inthe occupation and possession of 
Bholanath Bhakat and it demanded that Bholanath should either 
show his title to the land within a fortnight or else vacate the land 
and give peaceful possession thereof to Jotindra Moban Pal. The 
reply Exhibit at dated July, r2, 1910, shows that Bholanath, while 
tefusing to disclose his own title at that stage, specifically denied 
that Shamdas had any right or title in the property. 

These two documents suffice to show that the defendant- 
appellant’s predecessors-in-title had by 1910 not only asserted their 
own title to the land, but had also unequivocally denied the title of 
Shamdas and consequently of any person claiming from Shamdas, 
The assertion as well as the denial was to the knowledge of Jotindra 
Mohan Pal. ; 

(3) There is no evidence that the defendant or any of his 
predecessors-in-interest ever paid any rent to Shamdas or his 
successors. 

(4) It is clear from Exhibit X which is an extract from the 
Demand Register of the Howrah Municipality for the period from 
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1897-98 to 19or-1902 that there was a fucca two-storied house on 
the disputed land of which Haridas Bhakat was the recorded owner. 
Haridas was the grandson of Ram Narain Bhakat. Defendant No. 1 
who is D. W. x proves that Ganeshlal Bhakat, a son of Ram Narain 
Bhakat, built the second story.. 

Jotindra Mohan Pal admits in his evidence that when ‘he visited 
the land he found a two-storied house, a tank anda number of 
cocoanut trees there. It is not quite clear from his statement 
whether this was in rgoo orin 1910, In his evidence, given on 
February 6, 1924, in Title Suit No. 933 of 1922, he stated that he 
came to know in rgoo that the Bhakats were in possession of the 
disputed land, although in his deposition in the present suit he 
states that he learnt about the possession of the Bhakats for the 
first time in tg10, Even taking the later date, the position therefore 
appears to be that there has been a gucca two-storied house on the 
disputed land which was constructed by the predecessors-in-interest 
of the defendant-appellant at some date prior to xgor-rgo2 (for it 
appears in the Municipal Demand Register forthe period from 


_1897-1898 to 1901-902) and of which Jotindra Mohan Pal was 


aware at least in 1910, Such a building could not have been con- 
structed by the holder of a mere fi¢ca tenancy such as that created 
by the Kabuliyat said to have been executed by Idon Bibi; 
Jotindra Mohan Pal must therefore have been aware as long ago as 
rg1o that the Bhakats were certainly asserting a higher title than 
that of a icca tenant. 

In what circumstances the possession of a tenant may become 
adverse to the iandlord was considered in Giris Chandra Gango- 
padhyay v. Sri Krishna De Nag (1). The general rule is that the 
possession of the tenant is that of his landlord. But Mookerjee, J. 
went ‘on to say “Itis equally well settled, however, that one who 
enters as tenant is not, merely because of that fact, precluded from 
subsequently holding adversely to his landlord. But to enable him 


. to do so, it is necessary for him to renounce the idea of holding as 


tenant and to set up and assert an exclusive right in himself. It is 
further essential that the landlord should have actual notice to the 
tenant’s claim, or that the tenant’s acts of ownership should be of 
such an open notorious and hostile character that the landlord 
must have known of it. Such conduct onthe part of the tenant 
necessarily furnishes the landlord with the legal right to enter and 
repossess himself of the premises. Hence an adverse possession by 
the tenant cannot be predicated from the mere fact of non-payment 
(1) (1923) 38 C. L, J. 266 (270-271). ; 


VOL. 720] . . MIGH COURT. : 


of rent or discontinuance of payment of rẹnt, unless in connection 
therewith the landlord has been apprised that the tenant claims 
title in himself. When the tenant thus disclaims: the title:of the 
landlord, claims title in himself, andthe landlord has notice of 
that fact, it has the effect of an ouster and dissersin even though 
this has happened during the continuance of the term, (Loc, 
Cit. pp. 270, 271)”, There is nothing in this view that conflicts 
in any way with the view taken by the same learned 
Judge in Udai Kumar Das v. Katyaini Debi (1) which was 
subsequently confirmed by the Privy Council on appeal 
Sm. Katyayani Debi v. Udoy Kumar Das(2), namely, that 
the possession of a ¢vespasser, during the continuance of a 
lease, does not become adverse to the lessor. In the present 
‘case, assuming that Idon Bibi was a tenant, the Bhakats were 
“either (a) tenants, by virtue of the transfer from Idon Bibi or (b) 
“trespassers, on the footing that the transfer by [don Bibi amounted 
to an abandonment of the tenancy. If we take view (a) the decision 
in Giris Chandra Gangofadhyay v. Sri Krishna De Nag (3) 
applies; and it has already been shown that the Bhakats had, 
at least by.r910, disclaimed the landlord’s title and asserted their 
own, openly and unequivocally, by word and by deed. Their 
possession was therefore adverse to the landlord at least after 
1910, - If we take view (b) the result is not materially different ; 
for according to the evidence of Jotindra Mohan Pal himself he 
was aware of the transfer by Idon Bibi and therefore of the 
abandonment, at least in r9r9. Therefore the possession of the 
Bhakats was.adverse to the plaintifs at least after r919. Which- 
ever view may be taken, it follows that the present suit, which 
was brought in 1933 must fail, If the Kabuliat of 1863 was not 
` genuine and if Idon Bibi was not a tenant, it is common ground 
that the suit must fail. In my view, therefore, the appeal must 
succeed on the issue of adverse possession. 
A, T, M. i Appeal allowed, 

(1) (1922) I. L, R. 49 Cale. 948 ; 35 C. L. J. 292. 

(2) (1924) L. R. 52, A. 160; 30C. W.N. 1, 

(3) (1923) 38 C.-L. J. 266. 
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PRIVY COUNCIL. 


PRESENT: Zord Romve, Lord Justice Luxmoore, and 
Mr. M. R. Jayakar. 


M. L. M. MAHALINGAM CHETTIAR, 
MINOR, BY HIS NEXT FRIEND, 
RAO SAHIB R. KRISHNA AYYAR 


$ v, a 
RAMANATHAN CHETTIAR AND OTHERS, 


[ON APPEAL FROM THE Hico COURT oF JuDICATURE 
aT Mapras.} 


Execution—Cross-decrees—Set off—Attachment of decree of smaller amount by 
holder of decree fov larger amount—Right to set of, if defeated by subse- 
quent attachments by other judgment creditors—Right of one attaching 
creditor to execute, without consent of other judgment creditors—Code of 
Civil Procedure (Act V of 1908), order 21, rules 18, 53. 


In November, 1911, R. C. obtained a decree for a sum of money against S. C. 
In September 1907 S.C, obtained against R. C. in the same Court a decree for 
a smaller sum. In July, 1928 R.C, presented an execution petition in respect of 
his decree, as a result of which S. C.’s decree against R. C, was attached by 
R. C. on November 14, 1928 and R, C, became S. C.’s representative as decree- 
holder against R, C, On November 2, 1928 R. C. filed an execution application 
for execution for the balance due to him from S.C. after reduction of what he 
owed S. C, under the latter’s decree of September, 1917 and for 2 memorandum 
of satisfaction of that decree. At different dates beginning in August 1928, 
other creditors of S. C. attached his decree against R. C. One of. those attaching 
creditors had obtained a decree against S. C, in another Court which had issued 
a notice to the Court in which R.C. and S, C, had obtained their decrees against 
each other asking that Court to stay execution of S.C.’s decree against R. C. ; 
that attachment therefore being effected under order 21, rule 63(1) (b) of the 
Code of Civil Procedure. On appeal : 


Held, as soon as such cross decrees as mentioned in rule 18(1) of order 21 ot 
the Code of Civil Procedure are in existence, the decree-holders became entitled 
to the right of set off notwithstanding that effect cannot be given to it because 
application has not yet been made to the Court for execution of the two decrees, 
That right in the holder of one decree cannot be defeated by an attachment 
in favour of a third party of the other decree made after the right of set off 
has arisen. For an attaching creditor can have nohigher rights in respect of 
an attached decree than were possessed by his judgment-debtor and it necessarily 
follows, if at the time Of the attachment of a decree the decree-holder is liable 
to have his debt extinguished by set off against a cross decree that the arching 
creditor is subject to the same liability : 


Rajman Ram v. Sarju Prosad (1), 
(1) A. I. R. (1937) All. 492. 
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A judgment creditor who has succeeded in attaching a decree can apply to 
the Court for execution of the decree without obtaining the consent of other 
attaching creditors. Inasmuch as order 21, rule 53(3) provides that an attaching 
creditor shall be deemed to be the representative of the holder of the attached 
decree, the fact that there are other attaching creditors in the same position is 
immaterial the rights of the latter being protected by the operation of sections 64 
and 73 of the Code, 


A request made by a Court under order 21, rule 53(1) (b} is a mere request, 
the object of which is to ensure that the holder of the decree does not himself 
proceed to execution without the leave of the Court making the attachment. 
Such a request, therefore does not have the effect of preventing an attaching 
creditor from applying successfully for the execution of the attached decree until 
conditions (i) & (ii) are satisfied—the holder of a decree passed in the different 
Court joins in the application for orders dismissing those applications : 


Held (1) That it was no bar tothe granting of the application under order 
21 rule 18(1) (b) Civil Procedure Code that the decree held by S. C.tagainst 
R. C. had not at the date when they were-made yet been attached by R.C. 
inasmuch as that decree had been attached before the applications came to be 
heard by the Subordinate Judge, 


(2) That the right of set-off between S.C. & R. C. which arose as soon as 
S. C. had obtained his decree of September, 1917, could not be defeated by the 
subsequent attachments of that decree by S, C. and other creditors. 


Quaere, what would have been the position if R, C.’s decree against S. C. for 


the larger amount had been passed after the attachment of S. C.’s decree against 
him for the smaller amount, 


(3)That R. C. as a judgment-creditor of S, C. who had attached S, C.'s decree 
against himself (R. C.) could validly apply for execution of that decree without 


the consent of S. C. and other judgment creditors who had also attached S, 
C.’s decree against R, C. 


(4) That it was not necessary before R, C. obtained execution of S, C.’s 
decree against himself that the two creditors should have been fulfilled which had 
been contained in the request made by the other Court in which one of S, C.’s 
other judgment-creditors had obtained a decree against him. 


Consolidated Privy Council Appeal No. 49 of 1939 against 
orders, dated October 2, 1934, and February 3, 1938, of the High 
Court, Madras, ( Madhavan Nair & Pandrang Row, JJ.), affirming 
orders, dated December 23, 1931, of the Subordinate Judge of 
Ramnad at Madura, which dismissed applications by the appellant, 
Mahalingam Chettiar. 


By the applications in question the appellant asked (a) for 
execution for the balance due to him from the first respondent, 


Ramanathan Chettiar, ona decree obtained by the appellant’s father _ 


against the first respondent’s father, after set off of the smaller 
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amount due by the appellant to the first respondent on a decree 
obtained against the appellant’s father by the father of the first 
respondent, and (b) for a memorandum of satisfaction of the decree 
for the smaller amount. a 


The other respondents were other judgment creditors of the 
first respondent, who had at different dates attached the decree 


-Obtained by the first respondents father against the appellant’s 
‘father 3} the Court of Wards being madea party because of its 


control over the affairs of the second respondent. The facts are 
fully stated in the judgment. 


L, P. E. Pugh, K, C. & P. V. Subba Row for the Appellant : ` 


There is no doubt about the appellant’s right of set-off in respect 
of the smaller decree outstanding against himself apart from the 
rights of other creditors of the first respondent who have attached it. 
The question is whether those other attachments defeat the 
appellant’s rights under the ordinary procedure laid down by the 
Code of Civil Procedure for the setting off of cross-decrees, Our 
first submission is that attaching creditors can be inno better 
position than their debtor as decree-holder. He cannot escape his 
liability to have the whole of his decree extinguished by the larger 
decree outstanding against himself, and his creditors must be 
subject to the same liability. The rule of rateable destribution 
among creditors cannot apply here, because no assets have come 
into Court. A decree does not, itis submitted, come within the 
term “assets” for this purpose, 

Attachment of a decree does ‘not give the person attaching a 
charge on the subject-matter of the decree ; neither does it make 
him the decree-holder’s assignee: See Raghunath Das v, Sundar 
Das Khetri (1) and Mulla’s notes to section 64 in his “ Code of 
Civil Procedure. ” 

[ Mr. Jayakar referred to the possible effect of atiachmoits made 
before that of the appellant], 

We submit that the Subordinate Judge was wrong in holding 
that because all the attaching creditors were representatives of the 
dectee+holder and could not apply for execution without the consent 
of the others. 


[Counsel referred to Joardar v, Luckhy Kant Chuckerbutty (2); 
Amrita Chandra Sahay. The Chittagong Company Limited (3); 


(1) (1914) L. R. 41 L A, a51 ; L L, R, 42 Cale, 72 ; 20 C. L. J. 555. 
(2) (1868) 10 W. R. (F. B.) 320 
(9) A. I. R. (1998) Calc, 102. 
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Rajman Ram v, Sarju Prasad (1) and Nadar vy. Dovaisamy 
Ayyar (2). 

It is submitted, to sum up, that the right of set-off arising to 
the appellant between the two cross decrees cannot be defeated by 
the claims of other attaching creditors, and that, apart from 
order 21, rule 18 under which the right arises, the Court has an 


inherent power to set off cross decrees which must be exercised in 
favour of the appellant. 


Khatmbatta appeared for the Court of Wards who filed a * no 
case” notice under page 69 for the purpose only of asking for costs, 
The other respondents were not represented. 

C A. YW. 

Their Lordships’ judgment was delivered by 


Lord Romer : This is a consolidated appeal against the 
orders dated the 2nd October, 1934, and the 1st February, 1935, 
of the High Court of Madras affirming two orders dated the 23rd 
December, 1937, of the Court of the Subordinate Judge of Ramnad 
at Madura. The appeal arises out of certain execution proceed- 
ings, and the principal question to be determined is whether in the 
case of cross decrees for money the right of the party holding the 
decree for the larger amount to set off the smaller decree against him 
is defeated by reason of the smaller decree having been attached 
by third parties, 

The facts that give rise to the appeal are not in dispute and can 
be stated with reasonable brevity. 

On `the 27th November, rgr1, the appellant's father, one 
Ramanathan Chettiar, obtained a decree for a sum of Rs, 46,2 53 
odd with further interest and costs against the first respondent and 
his father Subrahmanyam Chettiar in Original suit No. 97 of Igiz 
in the Court of the Temporary Subordinate Judge of Ramnad. 
On the r2th September, 1917, the first respondent’s father the 
said Subrahmanyam obtained a decree in Suit No. 153 of 1950 
against the said Ramanathan Chettiar in the same Court for 
Rs, 33,068-0-9 and further interest. This decree was affirmed by 
the High Court on the 26th April, 1928. Thereupon viz, on the 
egth July, 1928, the appellant’s father applied for execution of 
his decree in Suit No. 77 of r9zr by execution petition No. rog 
of 1928, He asked (1) that the decree obtained against him by 
the rst respondent's father in Suit No. 153 of 1910 should be 


(1) £1937] Aw I, R. AIl 422. 
(2) (1909) I. L. Re 32 Mad. 336. 
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attached ; (2) that the decree so attached should be executed by 
him as attaching decree holder and (3) that the amount realised 
by execution of the attached decree should be set off against the 
decretal amount due to him in Suit No. 77 of 1911. i 


The decree in Suit No. 153 of 1910 was accordingly attached 
by order of the r4th November, 1928. The two decrees having 
been passed by the same Court, the order was made under rule 53 
(1) (a) of Order 21. By virtue of sub-section (3) of the same rule 
the attaching creditor thereupon became the representative of the 


-holder of the attached decree. By this time, however, both the 


father of the appellant and the father of the rst respondent had 
died and the appellant and the xst respondent had become the 
respective holders of the two decrees, 


On the 2nd November, 1928, the appellant filed in the execue 
tion proceedings execution application No, 518 of 1928, which is 
one of the subjects of this appeal. By it he asked that execution 
should be ordered for the balance due to him from the 1st res- 
pondent after deducting the amount due from him under the 


decree in Suit No, 153 of 1910. The appellant also on the same 


date filed a memorandum of satisfaction of the decree in Suit 
No, 153 of rg10, This memorandum isthe other subject matter 
of this appeal. 


The application for set off and for execution of the balance of 
the decree in Suit No. 77 of rgoxt and an application by the 
appellant to have the memorandum of satisfaction recorded came 
on for hearing together before the Subordinate Judge of Ramnad. 
The applications were opposed both by the rst respondent as the 
judgment creditor in Suit No. 153 of 1910 as wellas by the res- 
pondents 2 to ro inclusive. These last mentioned respondents 
as judgment creditors of the rst respondent’s father had attached 
the decree in the last mentioned suit on varying dates of which 
the 26th August, 1918, would appear to have been the earliest. 
The attachment of that date had been obtained by the holder of 
a decree that had been passed in another Court in Suit No, rro 
of 1915. The attachment had therefore been effected under the 
provisions of rule 53 (1) (4) of Order 21 by the issue to the. Court of 
the Subordinate Judge of Ramnad at Madura by the Court effecting 
this attachment of a notice in the words following +— 


“You are therefore requested to stay the execution of the decree 
of your Court until you receive an intimation from this Gourt that 
the present notice has been cancelled or until execution of the said 
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decree is applied for by the holder of the decree now sought to be 
executed or by his judgment debtor. 

„, Before continuing this narrative of the facts it will be convenient 
to set out’the relevant part of Order 2r rule 18 upon which the 
appellant relied in support of his applications, and the relevant 
part of section 73 of the Code of Civil Procedure upon which 
the opposition of the respondents was based. They are as 
follows :— 

Rule 18, (1) “Where applications are made to a Court for 
the execution of cross-edecrees in separate suits for the payment of 
two sums of money passed between the same parties and capable of 
execution at the same time by such Court, then— 

(a) if tbe two sums are equal, satisfaction shall be entered upon 
both decrees ; and 

(2) if the two sums are unequal, execution may be taken out 
only by the holder of the decree for the larger sum and for so 
much only as remains after deducting the smaller sum, and satis- 
faction for the smaller sum shall be entered on the decree for 
the larger sum as well as satisfaction of the decree for the smaller 
sum.” 

Section 73. “Where assets are held by a Court and more 
persons than one have, before the receipt of such assets, made 
application to the Court for the execution of decrees for the 
payment of money passed against the same judgment debtor and 
have not obtained satisfaction thereof, the assets, after deducting 
the costs of realization, shall be rateably distributed among all 
such persons.” 

The two applications were dismissed by the Subordinate Judge 
by orders of the 23rd December, 1931. He appears to have taken 
the view that all the attaching creditors were interested in the 
smaller decree and that without their concurrence it could not be 
set off against the larger decree. 

The appellant thereupon preferred two separate appeals to the 
High Court, the one against the order refusing to execute for the 
balance in Suit No. 77 of 1911, after allowing a set.off of the 
smaller decree, and the other against the rejection of the memo- 
randum of satisfaction of the smaller decree. The appeals came 
before Madhavan Nair and Pandrang Row JJ. who on the znd 
October, 1934, delivered judgment dismissing both appeals. They 
rightly pointed out that Order 21 rule 18 only applies where both 
the decrees are before the Court for execution. But they consi- 
dered that as the decree in Suit No. 153 of 1910 had not beep 
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actually attached by the appellant’s father when he filed his execu- 
tion petition on the 25th July, 1928, he was not at that time 
entitled to execute that decree. They further held that even if 
this objection—which they agreed was an extremely technical 
one—was got over, the decree could not be said to be before 
the Court for execution as it had been attached by other decree 
holders and without their concurrence or except on their behalf, 
the appellant alone could not have the right to execute it. They 
were also of opinion that the decree was not “capable of execu- 
tion” in view of the fact that it had been attached by amongst 
others the decree holder in Suit No. rro of rg1g at whose instance 
a request had been directed to the Court of the Subordinate 
Judge of Ramnad at Madura in the terms that have been referred 
to earlier in this judgment. ‘‘This notice” they said, “has not 
been cancelled and execution of the decree has not been applied 
for by the holder of the decree in Original suit No. rro of r915 
or by his judgment debtor.” They accordingly held that the 
appellant was not entitled to claim the set off in question, and 
his appeal against the refusal of the Subordinate Judge to allow 
it was dismissed by order dated the rst February, 1935. It 
necessarily followed that the appeal against the refusal to record 
the memorandum of satisfaction was also dismissed, and the formal. 
order to this effect was dated the 2nd October, 1934. 

From these two orders an appeal has now been brought before 
His Majesty in Council. 

It will be seen from this narrative of the facts that the appeal 
raises questions of considerable general importance. But before 
considering these questions it is necessary to dispose of a preli- 
minary question that is peculiar to the present case, It is the 
question whether the appellant is precluded from obtaining an 
order under Order az rule 18 by reason of the fact that neither 
at'the time when his father presented his execution petition No. 
tog of 1928 nor at the time when the appellant filed his execution 
application No. 518 of 1928, the decree in Suit No. 153 of r9r0 
had actually been attached. The objection is a highly technical 
one without any merits and their Lordships are reluctant to allow 
it to prevail. The execution petition sought execution of the 
decree in Suit No. 77 of 1912 by attaching the decree in Suit 
No. 153 of rgro and also execution of the latter decree. It is 
obvious that relief under the second head could not have been 
granted at the request of the appellant’s father until he had 
attached the latter decree. But when the appellant’s execution 
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application came before the Subordinate Judge on the 23rd 
December, 1931, the decree had been attached for over three 
years. There was therefore at that time an application for the 
execution of the two decrees by the decree holder in the one case 
and the representative of the decree holder inthe second. The 
fact that this state of affairs did not exist and could not have 
existed at the time when the execution petition was filed should 
not, in their Lordships’ opinion, be regarded as fatal to the appel- 
lant’s case, 

-The other questions arising on the appeal are however both 
substantial and of general importance. They are the following; 
(1) Isthe right given to the holder of a decree by Order 21 
tule 18 of setting off a cross decree for the same or a lesser amount 
defeated by the attachment by third parties of the cross decree ? 
(2) Where a decree has been attached by more than one judg- 
.ment creditor, can one of them apply for execution of the decree 
without the concurrence or consent of all the others ? - (3) Where 
a judgment creditor has attached a decree under the provisions 
of rule 53 (r) (4) of Order 27, is that decree “‘capable of execution” 
-by the Court that passed it before Conditions (i) or Conditions (ii) 
mentioned in the request addressed to that Court by the Court 
-making the attachment have been fulfilled ? 


As to the answer to be given ‘to the first of these questions 
their Lordships are unable to entertain any doubt. The moment 
that cross decrees such as are mentioned in rule 18 are in existence 
the decree holders become entitled to the right of set off. It is 
true that effect cannot be given to the set off until applications 
-are made to the Court for the execution of the two decrees. The 
right nevertheless is there, and this right of the holder of one 
Cecree cannot be defeated by an attachment in favour of a third 
-party of the other decree made after the right of set off has arisen, 
Whatever may be the true position in law of an attaching creditor, 
itis plain that he can have no higher rights in respect of an 
attached decree than were possessed by his judgment debtor. If at 
the time of the attachment of a decree the decree-holder is liable 
to have his debt extinguished by being set off against a cross decree 
against him, the attaching creditor is subjected in respect of the 
decree to the same liability. The contention that this is not so is 
founded upon a misapprehension of the true effect of section 73 of 
the Code. The right of having the assets of a judgment-debtor 
-rateably distributed amongst the executing creditors therein men- 
tioned is confined to assets held by the Court. Where one of the 
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P, C. judgment-debtor’s assets isa decree for the payment to him of a 
1940, sum of money which is liable to be extinguished by being set off 
M. L. M Mahalin- against a cross decree against him, no assets representing that 
gam Chettiar decree will eyer come into the possession of the Court if the right of 
Rane eaten set off ‘be exercised, This was the view taken by Sulaiman, C. J. 
Chettiar. and Bennet, J. in the recent case of Rajman Ram v. Sarju Prasad 
Fed Bombe. (1) In the judgment in that case it was said; 
yt “ Where there are cross decrees under order 2r, rule 18, a 


smaller decree must always be set off against the larger decree, and 
if the smaller decree is attached by some other decree-holder, that 
other decree-holder has no greater right than the decree-holder 
whose decree has been attached, and the attaching decree-holder 
cannot claim that he has a right to execute the smaller decree in 
Bpite of the existence of a larger decree held by the judgment- 
debtor. In other words the rule laid down by order 21, rule 8 must 
be first applied before any question can arise for rateable distribu- 
tion under seftion 73.” 

With these observations their Lordships desire to express their 
respectful agreement. But they express no opinion as to what 
would be the result if the larger decree was passed after the attach- 
ment of the smaller one. ‘ 

The two remaining questions can be dealt with more shortly. 
Their Lordships can see no reason for thinking thata judgment 
creditor who has succeeded in attaching a decree is unable to apply 
to the Court for execution of the decree without obtaining the con- 
currence or consent of other attaching creditors, On the contrary, 
Rule 53(3) of Order 21 provides in terms that an attaching creditor 
shall be deemed to be the representative of the holder of the 
attached decree and to be entitled to execute the attached decree 
in any manner lawful for the holder thereof. The fact that there 
may be other attaching creditors in the same position is immaterial. 
Any money recovered by the execution creditor will be held by the 
Court and be subject to the provisions of section 73 of the Code. 
Any payments made out of Court to the attaching creditor as 
representative of the holder of the attached decree would be avoid- 
ed as against the other altaching creditors by section 64 of the 
Code. The other attaching creditors are therefore adequately 
protected, and their concurrence in or consent to the execution is 
unnecessary. 

The third question mentioned above must, in their Lordships’ 
opinion also be answered in favour of the appellant. To answer it 


(1) A.I R. [3937] All. 422. 
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otherwise would be tantamount to saying that though one of several 
attaching creditors may apply for execution of the attached decree, 
he can never obtain any practical result, if any one of the other 
attaching creditors has obtained his own decrée in a Court different 
from the one that passed the attached decree and does not join in 
the application. In their Lordships’ judgment a request made 
under Rule 53(r) (b). does not have this effect. It is a mere request. 
The rule does not purport to prohibit the Court to which it is 
addressed froth executing the decree unless the conditions con- 
tained in the request are fulfilled. The object of the request is to 
ensure that the holder of the decree does not himself proceed to 
execution without the leave of the Court making the attachment. 
‘It is not intended to prevent other attaching creditors from asking 
for’ execution of the decree. 


t 


For these reasons their Lordships are of opinion that the appeal 
-should be allowed. The orders of the 23rd December, 1931, the 
‘and October, 1934, and the 1st February, 1535, should be discharg- 
ed, and an order made as asked by the appellant’s execution appli- 
‘cation No, 518 of 31928, and as asked by his application to have 
recorded the memorandum of satisfaction of the decree in Suit 
No. 153 of r910, The costs of the appellant in the Courts below 
and his costs of this appeal must be paid by the respondents x to ro 
‘inclusive. ‘In’ the case of the rrth respondent, who was added 
merely as a formal party for the purposes of this appeal, there will 
be no order as to costs, 


* Their Lordships will humbly advise His Majesty accordingly. 
Hy. Sı L, Polak & Co: + Solicitors for the Appellants, 
. Harold Shephard: Solicitor for the Respondent, 


ROG | ' Appeal allowed, 
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Present: Lord Romer, Siv George Rankin, and 
Mr. M. R, Jayakar. 


P.C. RADHAKISSEN CHAMRIA AND OTHERS 
Fune, 3 
pene DURGA PROSAD CHAMRIA AND ANOTHER. 


[ON APPEAL FROM THE HICH COURT OF JUDICATURE 
AT Fort WILLIAM IN Bencat.] 


Execution= Attachment of decree—Decree-holder’s liability for income tax— 
Certificate of debt— Attachment by certificate-holder—Adjustment of decree 
with judgment-debtor for sum less than amount of decree—Validity— 
Code of Civil Procedure (Act V of 1908), Order XXI Rules 2, 53— Public 
Demands Recovery Act (Bengal Act Ill of 1913), section 19(3). 


By section 19(3) ¿f the Bengal Public Demands Recovery Act, ‘The certi« 
ficate-holder shall be deemed to be the representative of the holder of the 
attached decree, and to be entitled to execute such attached decree in any 
manner lawful for the holder thereof, ” 

Order XXI, Rule 53(3) of the Code of Civil Procedure contains a similar 
Provision in relation to ‘the holder of a decree sought to be executed by the 
attachment of another decree, ” : 

The effect of those provisions is to make a certificate-holder or the attaching 
decree-holder, as the case may be, the representative or agent of the holder of 
the attached decree only for the limited purpose of executing that decree, that is, 
of enforcing it by process of the Court and satisfying his own decree out of the 
proceeds of the execution. The “ representative ” referred to in the provisions 
is not intended to be an assignee of the attached decree so as to acquire all the 
rights in it of its holder. Accordingly such a certificate-holder or attaching 
decree-holder, as the case may be, has no power to adjust the attached decree by 
accepting from the judgment-debtor of that decreea smaller sum than is due 
under it, and the principle is the same whether or not the attaching Cotter 
holder's’claim is larger than the amount of the attached decree. 


Dictum in Anganna Reddi v Subbaraya Chettiar (1) approved. 


Privy Council Appeal No. 71 of 1938 froma judgment of the 
High Court, Fort William in Bengal (Wasim Ali and R. C. Mitter, 
JJ.) dated April 9, 1937, reversing a judgment, dated January 28, 
1935, Of the First Subordinate Judge of Howrah. 

The appellants compromised a suit brought against them by the 
first respondent on terms that they should pay him Ra, 8,61,000 
with interest, Rs, 4,25,c00 to be paid at once and the balance by 
monthly instalments of Rs, 35,000. The respondent, the appellants 
having made payments under the compromise, failed in his duty 


(1) (1920) I. L, R. 53 Mad. 796 (799). 
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under Civil Procedure Code, Order XXI, Rule 2(r) to certify the 
payments to the Court ; and an application by the appellants under 
O. a1 Rule a(2) failed, except with regard to those instalments, or 
grounds of limitation. 

The income tax authorities, having found the respondent liable 
for Rs, 3,86,000 for arrears of income tax, obtained a certificato 
under the Bengal Public Demands Recovery:Act, 1913, for execu- 
tion in respect of that sum, and in due course attached the com- 
promise decree held by the respondent against the appellants. 
The Secretary of State for India, the second respondent, having 
applied for execution of the compromise decres, the appellants 
showed cause against the application by applying that full satisfac- 
tion of the decree should be recorded and the second respondent’s 
application dismissed. In support of their application they alleged 

_that they had paid most of the sum due under the decree, had 
approached the certificate officer for adjustment of the decree, and 
that that officer had, after enquiry, agreed to accept Rs. 1,60,000 in 
full satisfaction, and that that sum had forthwith been paid. The 
First Subordinate Judge allowed the application, but the High 
Court reversed his decision. Against that decree the present appeal 
to His Majesty was brought. The facts are more fully stated in the 
judgment of the Board. 


L, P. E. Pugh, K. C, & J. M, Pringle for the Appellants ; 


It is first submitted that an attaching creditor becomes clothed with | 


all the rights and powers of the holder of the attached 
decree: Referred to Unao Commercial Bank Limited v. Mohan 
Gobinda Roy(1); Ramcharan Singh v. Jangbahadar Singh (2); 
Brojo Nath Saka vy. Sundari Dassya (3) and Chatterton v. Watney 
(4) He can collect payment in full, or he can compound for a 
smaller amount. The appellants having admittedly paid to the 
second respondent Ra, 1,60,000 out of Court, that payment must be 
recorded if the appellants are not to lose the benefit of the pay- 
ment ; for if it is not recorded they cannot prove it in the execution. 
_ And the agreement to compound should also be recorded even if 
not as effecting a final discharge of the decree. 
| Six George Rankin: Itisto beobserved that there was no 
application by the appellants to have their payment of Rs, 1,6,0000 
. recorded as a part-payment, although that might have been done.] 


(1) A. I. R, (1930) All. 658. 
(2) A. I. R. (1924) Pat. 696. 
(3) (1906) 6 C. L. J. 141. 
(4} (1881) 16 Ch. D» 378. 
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It is submitted that if the appellants be held not to have been 
entitled to obtain a full discharge of the decree by paying 
Rs, 1,60,000 on a compromise, then they should now be allowed to 
have the payment recorded as a part-payment. At the same time 
their right should be kept open to contend that no more remains 
due under the decree after payment of the Rs. 1,60000. 

Pringle following: AH that is necessary in order that the Court 
should record the adjustment of a decree is that it should be satis- 
fied that an adjustment has been made between the judgment- 
debtor on the one hand, and the decree-holder or someone standing 
in his shoes, on the other hand. When that state of affairs is proved 
to exist the Court is under the merely ministerial duty of recording 
the adjustment. The holder of the attached decree has his remedy 
by bringing a separate action if he thinks that the adjustment of his 
decree was collusive or fraudulent ; but it cannot, it is submitted, 
be necessary to the recording of an adjustment between a judgment- 
debtor and an attaching decree-holder that the holder of the 
attached decree should be satisfied with the adjustment ; nor is 
there any reason why the representation with which the attaching 
decree-holder is clothed should be limited to pursuance of the 
machinery of exection. The personal acquiescence of the decree- 
‘holder is not, for example necessary to the adjustment of the decree 


:by his personal representatives after his death, The meaning of 


the word “execute” is crucial. It is, it is submitted, governed 
by the wording of rule r of Order XXI. Three methods are there 
set out by which a decree can be executed and “execution” can 
mean nothing narrower than is comprised in that rule. Rule 53(2), 
again, indicates a fullness of meaning for the word “execute” which 
should not be restricted in interpreting rule 53(3). In any event 
“representative” conveys a clear meaning to the mind: it implies 
representation for all relevant purposes unless there isa specific 
restriction. If any restriction had been intended it is reasonable 
to suppose that it would have found clear expression in the Code, 
Referred to Brojo Nath Saha v. Sundari Dassya (supra) (x) 
and Seska Ayyar v. The Tinnevelly Savangapani Sugar Mill 
Company Limited (2). 

W., W. K. Page for the First Respondent: Anxganna Reddi 
V. Subbaraya Chettiar (1), shows, at page 799, the distinc- 
tion which should be drawn between the assignee of a decree- 


(1) (1906) 6 Cs L. J. 141. 


(2) (1907) I. L. R. 30 Mad. 533, 
(1) (1930) I, L. R. 53 Mad. 796. 
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and the representative capacity in which an attaching creditor 
acts, Agency is not to be confused with title, and what the attach- 
ing decree-holder receives from the representative is the power to 
act as the representative of the holder of the attached decree for 
the limited purpose in hand, namely, the securing of the fruits of 
the decree in place of the decree-holder himself. .He is an agent 
for a limited purpose. 


As for the appellants’ desire to have the Rs, 1,60,000 
recorded as a part payment, it is submitted that the payment was 
not originally made as a part payment, but was intended to be a 
final settlement, and that it is now too late to record a part payment 
so that the Secretary of State can proceed against the first respon- 
dent for the balance. 


Wallach for the Second Respondent, who lodged no case, said 
that he appeared only because of the appellants’ refusal to undertake 
not to ask for costs against him. 

C., A, We 

Their Lordships’ judgment was delivered by 

Mr. M. R. Jayakar :—Thbe question for decision in this appeal 
is whether the holder of a certificate under the Bengal Public 
Demands Recovery Act (Bengal Act III of 1913) who has attached 
a decree passed in favour of his judgment-debtor and has applied 
under section 19 of the Act for its execution, is competent, as the 
representative of the holder of the attached decree, to adjust such 
decree with the judgment-debtors thereof fora sum smaller than 
the amount of the decree. The statutory provisions requiring con- 
struction in this appeal are contained in Order XXI, Rules 2 and 
53 of the Code of Civil Procedure (Act V of 1908) and the said 
section 19 of the said Act. 


Order XXI, Rule 2, is in these terms -— 


“(r) Where any money payable under a decree of any kind is 
paid out of Court, or the decree is otherwise adjusted in whole or 
in part to the satisfaction of the decree-holder, the decree-holder 
shall certify such payment or adjustment to the Court whose duty 
it is to execute the decree, and the Court shall record the same 
accordingly. 

(2) The judgment-debtor also may inform the Court of such 
payment or adjustment, and apply to the Court to issue a notice 
to the decree-holder to show cause, ona day to be fixed by the 
Court, why such payment or adjustment should not be recorded as 
certified ; and if, after service of such notice, the decree-holder 
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P.C. fails to show cause why tbe payment or adjustment should not be 

1940. recorded as certified, the Court shall record the same accordingly. ` 

Radhakişsen (3) A payment or adjustment which has not been certified or 

Chamrija recorded as aforesaid, shall not be recognised by any Court execut- 

Durga Prosad ing the decree. ” 

Chamria, Order XXI, Rule 53, is in these terms :~— 

Mr, M. R. Fayakar. “(1) Where the property to be attached is a decree, either for 

me the payment of money or for sale in enforcement of a mortgage or 


charge, the attachment shall be made, 

(a) if the decrees were passed by the same Court, then by order 
of such Court, and, 

(4) if the decree sought to be attached was passed by another 
Court, then by the issue to such other Court of a notice by the 
Court which passed the decree sought to be executed, requesting 
such other Court to stay the execution of its decree unless and 
until— 

(i) the Court which passed the decree sought to be executed 
cancels the notice, or 

(ii) the holder of the decree sought to be executed or his 
judgment-debtor applies to the Court receiving such notice to exe- 
cute its own decree. 

(2) Where a Court makes an order under clause (a) of sub- 
rule (t) or receives an application under sub-head (ii) of the 
clause (4) of the said sub-rule, it shall, on the application of the 
creditor who has attached the deree or his judgment-debtor, pro- 
ceed to execute the attached decree and apply the net proceeds in 
satisfaction of the decree sought to be executed. 

(3) The holder of a decree sought to be executed by the attach- 
ment of another decree of the nature specified in sub-rule (1) shall 
be deemed to be the representative of the holder of the attached 
decree and to be entitled to execute such attached decree in any 
manner lawful for the holder thereof. 

(4) Where the property to be attached in the execution ofa 
decree is a decree other than a decree of the nature referred to in 
sub-rule (1), the attachment shall be made by a notice by the Court 
which passed the decree sought to be executed, to the holder of 
the decree sought to be attached, prohibiting him from transferring 
or charging the same in any way ; and, where such decree has been 
passed by any other Court, also by sending to such other Court 
a notice to abstain from executing the decree sought to ‘be 
attached until such notice is cancelled by the Court from which it 
was sent, 
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(5) The holder of a decree attached under this rule shall give 
the Court executing the decree such information and aid as may 
reasonably be required. 

(6) On the application of the holder of a decree sought to be 
executed by the attachment of another decree, the Court making 
an order of attachment under this rule shall give notice of such 
order to the judgment-debtor bound by the decree attached 5 
and no payment or adjustment of the attached decree made by 
the judgment-debtor in contravention of such order after receipt 
of notice thereof, either through the Court or otherwise, shall 


be recognised by any Court so long as the attachment remains 
in force. ” 


Section 19 of the Public Demands Recovery Act is as 
follows :-— 


“(1) The attachment of a Civil Court decree for the pay- 
ment of money or for sale in enforcement of a mortgage or 
charge shall be made by the issue to the Civil Court of a notice 
requesting the Civil Court to stay the execution of the decree unless 
and until— 

(i) The Certificate Officer cancels the notice, or - 

(ii) The certificate-holder or the certificateedebtor applies to the 
Court receiving such notice to execute the decree. 

(2) Where a Civil Court receives an application under 
clause (ii) of sub-section (1), it shall, on the application of the 
certificate-holder or the certificate-debtor, and subject to the provi- 
sions of the Code of Civil Procedure, 1908, proceed to execute 
the attached decree and apply the net proceeds in satisfaction of 
the certificate. 

(3) The certificate-holder shall be deemed to be the represens 
tative of the holder of the attached decree, and to be entitled to 
execute such attached decree in any manner lawful for the holder 
thereof.” . 

Appellants (1) and (2) are brothers and respondent (x) (herein- 
after called “the respondent”) is their stepbrothers Appellant (3) 
is the mother of appellants (t) and (2). 

- On asst June, 1923, the respondent brought a suit (No. 6i of 
1923) in the Court of the Additional Subordinate Judge of Howrah 
against the appellants to recover Rs, 11,603,063 and odd, On roth 
April, 1926, the suit was decreed on a compromise, on terms that 
the appellants paid to the respondent Rs, 8,651,000, together with 
interest thereon and certain expenses, out of which Rs. 4,325,000 
and a sum of money in the hands of the receiver in thé suit were 
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P.C. to be paid immediately and: the balance in eighteen monthly 
1940. ` instalments of Rs. 35,0co each, The payments were made by 
Radhakissen appellant (3) as agreed but the respondent, instead of fulfilling 
. Chamria the obligation imposed by Order XXI, rule 2 (r) of certifying such 


Durga Prosad payments to the court, applied for execution of the compromisa 
Chamria, decree, ignoring the payments made up to that time. The appel- 
Mr. M. R. Yayakar. lants thereupon applied to have the said: payments recorded as 
—" certified under Order XXI, rule 2(2); but the Court, by judg- ` 
ment dated 25th January, 1928, held that the application, save 
as regards three instalments (totalling Rs.1,05,000) paid within 
ninety days of the date of the application, was barred by limi- 

tation. 

In March, 1933, the income tax authorities found the respon- 
dent to be liable for a sum of Rs. 3,86,000 for arrears of: income 
tax and filed a requisition before the Certificate Officer of Howrah, 
under the provisions of the said Public Demands Recovery Act, 
for the recovery of the said amount. The Certificate Officer duly 
issued a certificate against the respondent for the said amount 
and in execution thereof, on rst April, 1933, he attached the said 
compromise decree under the said section 19, the amount shown 
on the face of the said decree as being then due to the respondent 
thereunder being about Rs. 3,32,373. On ryth March, 1934, the 
Secretary of State for India, respondent (2) herein, to whom the 
said amount of income tax was due, applied, under the Order 
XXI, rule 53 and under section 19 of the said Act, tothe First 
Subordinate Judge of Howrah for execution of the compromise 
decree. The respondent, as the original decree-holder, was joined 
as a party to such proceedings. The Subordinate Judge there- 
upon directed notice to issue on the appellants and the respondent 
to show cause why the execution proceedings should not be carried 
on as applied for by the second respondent. 

On atst June, 1934, the appellants showed cause by filing the 
present application, in which they alleged that the major part of 
the money due under the compromise decree had been already 
paid, that they had approached the Certificate’ Officer for adjust- 
ment of the compromise decree, and contested before him the 
amount outstanding under it and made certain submissions in 
regard to it ; that the Certificate Officer thereupon made enquiries 
and agreed to adjust the decree and accept Rs. 1,60,000 in full 
satisfaction of the amount due under it, provided that the money 
was paid at once, that the appellants forthwith made payment of 
the Rs, 1,60,000. They therefore prayed that the adjustment 
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and full satisfaction of the compromise decree be recorded and P.C. 
the application of the second respondent for execution thereof be 1940. 
- dis missed, j 
‘ Radhakissen 
On 27th June, 1934, the respondent, in pursuance of the notice Chamria 
served upon him as stated above, showed cause in a substantive Durga Prosad 
application, urging certain contentions which gave rise to a case Chamria. 





heard together with the present one and decided against the res: my, M. R. Fayakar, 
pondent in the first court and not pressed on appeal to the High =—— 
Court, It is therefore unnecessary to consider this part of the 

case. On 3oth July, 1934, a further petition of objection was 

filed by the respondent in opposition to the appellants’ appli- 

cation for recording the adjustment of the compromise decree. 

He urged in this application that the amount due under the 
compromise decree was more than Rs. 3,60,000, that, under the 

- law, an attaching decreesholder had power only to execute the 

attached decree, but not to adjust it by acceptance of any amount 

less than the exact dues under the decree and that the adjustment 

appeared to bea collusive transaction between the appellants and 

the second respondent, 


On 28th January, 1935, the Subordinate Judge gave his judge 
ment. He held that the second respondent had ın fact accepted 
the sum of Rs, 1,60,coo in full satistaction of the compromise 
decree, that the effect of the said section 19 read with the said 

` rule 53, of Order XXI, was to place the atiaching creaitor in the 
Same position as the ‘decree-hulder for all purposes and that the 

. Second respondent was therefore within his rights when he, through 
his agent the Certificate Officer, granted full satistaction of the 
compromise decree. He further held that the question whether 
the said adjustment was brought about by collusion, as alleged 
by the respondent, was outside tne scope of the proceedings 
before him. He therefore allowed tne appellants’ application and 
directed that the adjustment and full saustaction of the compro- 
mise decree be recorded and the execution case dismissed as on 
full satisfaction. 

The respondent appealed to the High Court, Nasim Ali and 
R. C., Mitter JJ. heard the appeal and, on gth April, 1937, Nasim 
Ali J. delivered the judgment of the court, He agreed with the 
Subordinate Judge that the second respondent had adjusted the 
compromise decree. The real question for determination was, 

` he said, whether the second respondent, as the attaching creditor 
of the compromise decree, had the right at law to adjust it at 
the date of the adjustment in the manner alleged by the appel- 
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lants, The learned Judge observed that as the compromise 
decree was not passed in his favour, he was nota ‘“‘decree-holder” 
within the meaning of Order XXI, rule 2; that ona proper cons- 
truction of rule 53 of the said Order and sectinn 19 of the said 
Act, the meaning of the words “representative of the holder of 
the attached decree”, occurring io both these provisions, was 
limited by the words immediately following and that the rule 
meant that the attaching decree-holder was “deemed to be” such 
representative for the limited purpose of executing the decree, 
i, e., enforcing it by process of the court and of satisfying his own 
decree out of the proceeds of such execution, He was not a 
representative of the original decree-holder for all purposes, Such 
a construction of the rule, he thought, would seriously prejudice 
the original decree-holder by enabling the attaching decree-holder 
to accept, in satisfaction of the attached decree, a lesser amount 
than was due under it and thereby keep bis claim under his own 
decree alive to the extent of the balance. The learned Judge 
further observed that the provisions of section 146 of the Code 
of Civil Procedure did not make any difference. His conclusion 
was that the second respondent had no right to adjust, in the 
manner pleaded by the appellants, the compromise decree attached 
by him and that the adjustment could not therefore be recorded 
under Order XXI, rule 2, The result was that the appeal was 
allowed and the appellants’ application for recording the adjustment 
and satisfaction of the decree was dismissed. Mitter J. agreed with 
these conclusions. A decree was drawn accordingly. 

From this judgment and decree this appeal has been preferred 
to His Majesty in Council, In their Lordships’ opinion the question 
must primarily depend upon the interpretation of clause 3 of the 
said section 19, taken in the light of a similar provision occurring 
as clause 3 of Order XXI, rule 53. This latter clause is a new 
provision, introduced for the first time in the present Code of 
Civil Procedure (Act V of 1908). It was apparently intended to 
give effect to decisions which arose under the old Civil Procedure 
Code (Act XIV of 1882) on the interpretation of the term “res 
presentativ es”, occurring in section 244 (c) of that Code. The 
latter section is the predecessor of section 47 of the present Code 
and provides that certain questions mentioned therein, arising 
between parties to the suit in which the decree was passed and 
their “representatives”, shall be determined by the court execu- 
ting the decree and not bya separate suit. The question arose 
whether an attaehing decree-holder was a representative within 
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the meaning of section 244 (c) and in a series of decisions it was 
held that he was a representative for the purposes of section 244. 
See, e. g., Sak Man; Mull v. Kanagasabhapathi (1), Krishnan v. 
Venkatapathy Chetty (2), Itis thus clear from this antecedent 
history of clause 3 of rule 53 that the representative character of 
the attaching decree-holder is limited to matters in execution of 
the decree. 


This is also the inference suggested by the context of clause 3. 
Immediately following the words “representatives of the holder 
of the attached decree”, occurring in clause 3 are the words “and 
to be entitled to execute such attached decree in any manner 
lawful to the holder thereof.” The words “deemed to be”, which 
occur in the clause, suggest a legal fiction of a twofold character 
with regard to the attaching decree-holder: (1) the law regards 
him as the representative of the holder of tbe attached decree, 
and (2) as a consequence of this fiction, the law clothes him with 
the same rightsas the decree-holder has to execute the decree 
against the original judgment-debtor. Two things are clear from 
this context, that he is a representative only by a legal fiction and 
that too for the purpose of lawfully executing the decree, i. e€. 
enforcing it by process of the court and satisfying his own decree 
out of the proceeds of such execution. Similarly, the clause 
immediately preceding clause 3 refers to the right of the attaching 
creditor to “proceed to execute the attached decree and apply 
the net proceeds in satisfaction” etc, As the analogy only arises 
by legal fiction, it must be limited to the purposes indicated by 
the context, and cannot be givena larger effect. In theif Lord- 
ships’ opinion, the context as explained above is vital, and indi- 
cates that the intention of the legislature was not to clothe the 
“representative” with all the rights of the holder of the attached 
decree in thesense of making him an assignee of such rights. 
This view gains further support from the other wording of rule 3. 
It does not say that the attaching decree-holder will be “deemed 
to be” the “holder of the attached decree.” This would certainly 
‘have been a simpler way of stating the intention of the legislature 
if it was to clothe the attaching decreeeholder with all the rights 
of the holder of the attached decree as if he was his assignee. If 
the certificate-holder in section 19 or the attaching decree-holder 
in rule 53 were intended to be the full assignees of the rights of 
the certificate-debtor or of the holder of the attached decree, one 

(1) (1892) I. L. R. 16 Mad, 20. 

(2) (1995) 1. L. R. 29 Mad, 318, 
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Pee would not expect to find the latter’s rights preserved for certain 

1940. purposes, as they are in clause (r) (ii) of sectionrg and clause (1) (4) 
een (ii) of rule 53. These clauses provide for the right of the certifi- 
-Chamria cate-debtor or of the holder of the attached decree to intervene 
Durga Prosad and apply to the court to execute its decree, under certain cir- 
Chamria. cumstances, Clauses 4, 5 and 6 of Order XXI, rule 53, are not 

Mr. M. R. Fayakar. reproduced in the provisions of section 19 of the Public Demands 
ens Recovery Act and there is in that Act a later section, No. 26, which 


provides that the balance of the amount recovered by attachment 
shall be paid to the certificate debtor. 

For all these reasons, it appears to their Lordships that the 
intention of the legislature was to make the certificate-holder, by 
a legal fiction, the representative or agent of the holder of the 
attached decree for the limited purpose of executing the decree, 
i. e„ enforcing it by process of the court and of satisfying his 
own decree out of the proceeds of such execution. He was not 
to be an assignee of the decree, so as to acquire all the rights of 
the original decree-holder in the decree. Their Lordshipe are 
in agreement with the observations in Anganna Reddi v, Subbaraya 
Chettiyar (1) where a distinction is drawn between the assignee 
of a decree and the attaching decree-holder acting as the 
representative of the original decree-holder under clause 3 of 
rule 53. 

The view of the High Court below as regards the serious 
prejudice which will be caused to the holder of the attached 
decree if the opposite interpretation were accepted has consider- 
able force. There is no sound reason shown for placing in the 
hands of the attaching decree-holder a power to adjust the decree 
so as to cause prejudice to the holder of the attached decree, eg, 
by accepting a smaller sum than is due under the attached decree, 
crediting such sum in partial satisfaction of his own decree and 
claiming from his own judgment-debtor the balance which may 
be due. The facts which are beyond dispute in this case illus- 
trate how the prejudice can arise. The amount recoverable under 
the attached decree was over Rs, 3,60,000, The attaching certifi- 
cate-holder settled this for a much smaller amount of Rs, 1,60,000 
in full satisfaction of the decree and credited only this amount in 
part satisfaction of his certificate debt of Rs, 3,60.000 retaining 
his right to claim the balance from the respondent, who, but for 
the adjustment, was entitled to_receive under the attached decree 
the entire sum of Rs. 3,60,000. 


(1) (1930) I, L. Re 53 Mad. 796 (799). 
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In the course of the appellants’ argument, their Lordships’ atten- 
tion was invited to a few rulings which may be briefly noticed 
They do not support the appellants’ contention, In the case of 
Unao Commercial Bank Ltd. v. Mohar Govind Rai (1) no ques 
tion arose about the power of the attaching decree-holder to 
adjust the attached decree to the prejudice of his judgment- 
debtor. In that case, the simple question was whether the attach- 
ing decree-holder was a representative of the original decree- 
holder (his own judgment-debtor), for recovering out of Court the 
amount of the decree under the provision of Order XXI, rule 1(4). 
It was argued that the power to receive such payment out of Court 
resided, under the terms of the said rule, in the decree-holder 
only. This argument did not prevail and it was held that under 
clause 3 of rule 53 of the said Order, the attaching creditor was 
a representative of the decree-holder and, as such, he was entitled 
to take the money out of Court and certify payment in the same 
manner as the; decree-holder himself could do. 


The facts relating to the case of Ramcharvan Singh v. Jang- 
bakadur Singh (a) do not show that what was called in 
that case an adjustment of the decree between the attach- 
ing decree-holder and the original judgment-debtor was for any 
amount less than the amount of the attached decree, so as to 
cause prejudice to the holder of that decree. The only light 
thrown on this question in the report of the proceedings is in 
certain remarks of the High Court, when it remanded the case for 
the purpose of determining whether in arriving at the adjustment 
there was a conspiracy, as alleged by the holder of the attached 
decree, between the original judgment-debtors and the attaching 
decree-holder. There is nothing to sbow how this issue was 
subsequently determined. There is no doubt that, as held in 
that ruling, an adjustment between the attaching decree-holder 
and the original judgment-debtor does not fall within the 
prohibition contained in clause 6 of Order XXI, rule 53, but that 
does not meet the point which has been raised in this appeal. 

The ruling next relied upon is Brojo Nath Saha v. Gaya 
Sundari Dassya (3). This case arose under the old Civil Proce- 
dure Code of 1882, in which, as stated above, there was no provi- 
sion like the one contained in the present clause 3 of Order XXI, 
rule 53. The point which arose in that decision was whether 

(1) A.I. R. (1930) All, 6506 


(2) A.I. R, (1924) Patna 696, 
(3) (1506) $ C. L. J. 141 
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a petition in which the original judgment-debtor agreed{to pay 
towards the decree a certain sum to the attaching decree-holder 
constituted an acknowledgment of liability, which, under Section r9 
of the Limitation Act operative at that time, gave rise to a new 
petiod of limitation. The question whether the compromise 
between the attaching decree-holder and the original judgment- 
debtor was a valid one was. not agitated in that case. Reliance was 
placed on the fact that the acknowledgment was not addressed 
to the holder of the attached decree so as to save limitation, 
In answer to this contention, it was pointed out that the attaching 
decree-holder was a representative of the holder of the attached 
decree for the purpose of the acknowledgment and further, that 
under the explanation to Section 19 of the Limitation Act, it was 
a sufficient acknowledgment for the purpose of saving limitation, 
although it was not addressed to the person entitled. The case 
throws no light upon the point now under consideration. 

Similarly irrelevant is the case of Seska Ayyar v, The Tinnevelly 
Savangapani Sugar Mill Co. Ltd.(1s). In that case, the question 
arose under the Companies Act (VI of 1882) and it was held 
that the Court would recognise the attaching decree-holder as a 
representative of the person holding a decree against the company, 
for the purpose of proving, in the course of liquidation, for the 
decretal debt in the name of the decreecholder and receiving 
and applying the dividends payable to him in satisfaction of his 
own judgment debt. 

Certain remarks of Bacon V, C. in Chatterton v, Watney (2) 
were relied upon. But they do not affect the question raised in 
this appeal. The judgment in that case proceeds to explain the 
principle adopted in the English Judicature Act and in the 
Common Law Procedure Act, regulating what are called garnishee 
orders. The following observations contained in the judgment 
were relied on :—" If the judgment-debtor has the means of 
paying the judgment-debt by getting in debts which are due to . 
him, he shall no longer have the power himself of getting in the 
debts, but they shall be the property of the judgment-creditor 
to the extent of the amount for which he has recovered judgment.” 
The principle underlying these observations has found qualified 
acceptance in the several clauses of Order XXI, rule 53 ; but 
there is nothing in these remarks which can lend support to the 
present contention of the appellants, 


(1) (1907) I, L, R. 30 Mad. 533. 
(2) (1881) L. R. 16 C. D. 378, 
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Reference was made in the argument of the appellants’ 
counsel to the circumstance that in this case the attaching decree- 
holders’ claim was larger than the amount of the attached decree. 
That, in their Lordships’ opinion, will make no difference to the 
‘principle involved in this case. 

Their Lordships are therefore in agreement with the view of 
the High Court that the second respondent had no right to adjust 
the attached decree in the manner pleaded by the judgment- 
debtor and that the adjustment cannot be recorded under Order 
XXI, rule 2. 

There is, however, one matter in which the view of the High 
Court requires correction. It was contended before the High 
Court, that the interpretation which the High Court and the 
Board have placed on the material sections would have the effect 
of depriving the judgment-debtor of his right to pay off the judg- 
ment-debt amicably out of Court and thereby prevent execution, 
The High Court appears to have been of opinion that it would 
have this effect and that the remedy lay in the judgment-debtor 


paying the decretal amount into Court, under Order XXI, . 


rule r(e). Their Lordships do not share this view. They are 
of opinion that the receipt by the attaching decree-holder of the 
decretal amount out of Court amicably is only a mode of 
executing the decree. 

In the conclusion of his argument, the appellants’ counsel 
urged that, irrespective of the merits of their appeal, the payment 
of Rs. 1,60,000 which was admittedly accepted by the second 
respondent in partial satisfaction of his claim, ought to be certified 
by the certificate-holder and recorded by the Court under the 
provisions of Order XXI, rule 2, Under ordinary circumstances, 
their Lordships would perhaps have taken a strict view of this 
contention and negatived it on the ground that, in the appellants’ 
petition of 21st June, 1934, which initiated the present proceed- 
ings, they asked only for an order recording the alleged adjust 
ment and satisfaction of the decree and the dismissal, on that 
account, of the second respondent’s application for execution. 
On perusing the appellants’ petition, it is clear that it was not 
their intention to ask the Court to record the payment of the 
Rs. 1,60,000 as a pro fanto payment of the decree, Order XXI, 
rule 2 relates to the certifying and recording of (x) a payment, or 
(2) an adjustment. The appellants chose the latter course and 
did not rely upon the payment of Rs. 1,60,000 as a partial pays 
ment of the decree. Their case was that there was a complete 
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adjustment-and satisfaction of . the entire decree. Although this 
is the strict view of the appellants’ petition construed as a plead- 
ing, their Lordships cannot ignore the previous conduct of the 
respondent in omitting to fulfil the obligation imposed by Order . 
XXI, rule 2(r) of certifying payments of very large amounts made 

by appellant (3) from time to time in satisfaction of the compro» 

mise decree. Ignoring these payments, the respondent applied 

for execution of the decree. Under these circumstances, it appears 

to their Lordships necessary to protect the appellants from a 

possible repetition of such behaviour. They will therefore direct 

that the payment of Rs, 1,00,000 made under the circumstances 

mentioned in the lower Courts’ judgments, should be certified ` 
and recorded under the terms of Order XXI, rule 2 This order 

will, of course, be without prejudice to the rights which any party 

may have in the matter on grounds to which their Lordships’ atten- 

tion has not been called, This direction, however, is in the nature 

of an indulgence shown to the appellants and will make no differ- 

ence in the ultimate fate of their appeal, 


Their Lordships are therefore of opinion that the appeal should 


‘be dismissed and the decree of the High Court confirmed, subject 


to the direction about certifying and recording the amount of 


* Rs. 1,60,000. The appellants will pay the costs of the first respon- 


dent, tbe second respondent will bear his own costs, 
Their Lordships will humbly advise His Majesty accordingly. 
A. J. Hunter & Co. è Solicitors for the first Appellant. 
W. W, Box & Co. s Solicitors for the first Respondent. 
Solicitor, India Office + Solicitor for the second Respondent, 


RCC, Appeal dismissed. 
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BABU NISAR AHMAD KHAN 
n. 
BABU RAJA MOHAN MANUCHA AND OTHERS 
and 


BABU RAJA MOHAN MANUCHA AND OTHERS 


r 


t’ v. 
BABU NISAR AHMAD KHAN. 


[On APPEAL FROM THE CHIEF COURT oF OUDH, Lucknow.] 


Mortgage—Foint family —Money advanced, if joint family property—Presump- 
tion—Transaction of mortgage between solicitor and client— Civil Procedure 
Code (Act V of 1908), Sec. 68, Sch. II Para 11—Effect of not taking 
permission to mortgage by mortgagor—Decree for payment of money— 
Contract Act (I of 1872), Sec. 65—‘Discovered to be void’. 


The fact that A and his son B forma joint Hindu family, may lead toa 
presumption that the money advanced by Bon the mortgage was joint family 
Property ; bat this presumption is very slender and has to be taken along 
with the other facts proved or admitted. Besides, even in the case of a joint 
Hindu family there isno presumption that it possesses joint property or any 
property at all. This has to be shown by affirmative evidence. 


Transactions of mortgage between a solicitor and client to secure the ree 
payment of money advanced at the time are not ordinarily subjected by the 
courts to the same jealous scrutiny as, for instances, a gift from a client to a 
solicitor, or purchases or sales at under-value between a solicitor and client, 
If the money was sorely needed and was paid, the mortgagor had its benefit, 
the rate of interest was reasonable and the terms neither excessive nor onerous, 
the transaction stands as a valid mortgage between the parties. 


A mortgage executed by the mortgagor pending executicn in the Court 
_ of Deputy Commissioner under section 68 of the Code of Civil Procedure, 
-without the permission of the said Deputy Commissioner is nul! and void under 
Paragraph 11, schedule II] of the said Code It will however stand in respect 
of the personal liability for the money actually paid with proper interest thereon. 
If the loan was bona fide and was actually received and the terms were not un- 
reasonable, the mortgagee is entitled to receive payment of whatever may be due 
on the mortgage, with interest thereon at a reasonable rate. 


Consolidated Privy Council Appeal No. 88 of 31938 by both 
parties by the Appellant in the first appeal who was also the Respon- 
dent in the second appeal against the decree made in the Chief 
Court of Oudh at Lucknow on the 18th August, 1936, which 
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modified a decree of the Additional Subordinate Judge of Sultanpur 
made on the 3oth October, 1933, 

The proceedings arise out of two mortgage deeds executed on 
the r8th January, 1919, and the r4th August, IgIg, respectively, 
the respondent’s father Babu Moti Lal Manucha being the mort- 
gagee and the appellant’s father Babu Var Mohammad Khan 
the mortgagor: The main questions involved in this appeal 
were : 

(a) Whether Babu Yar Mohammad Khan was induced to 
execute the said mortgage deeds by the breach of duty of fraud 
of his legal adviser Babu Manohar Lal (the respondents’ grand- 
father) and whether the said mortgage deeds were therefore 
voidable. 

(b) Whether by reason of paragraph rz of Schedule III of 
the Civil Procedure Code it was necessary to obtain the permission 
of the Deputy Commissioner to the execution of the deed of 14th 
August, 1919. g 

(c) Whether the respondents were entitled to relief under sece 
tion 65 of the Indian Contract Act. and i 

(a), Whether the respondents’ claim or either part of it is 
barred by limitation, 

Dingle Foot forthe Appellant in first appeal and for the res- 
pondent in second appeal. 


L. M. Jopling for the Respondents in first appeal and for thé 
appellants in second appeal. 


The judgment of their Lordships was delivered by 


Mr. M, R. Jayakar :—These proceedings arise out of two 
mortgage deeds Exhibits 3 and 5 executed on 18th January, 1919 
and r4th August, rgrg respectively, The respondents’ father Moti- 


lal was the mortgagee and the appellant's father Var Mohanimad 
Khan the mortgagor. 


The events which led to the present litigation are as follows 


By a mortgage deed dated 8th July, 1908 Mohammad Ewaz 
Ali Khan the appellanv’s grandfather, who was the Taluqdar of 
Mahona, District Sultanpur. in Oudh, mortgaged his estate, 
consisting of twenty-six villages, to the Allahabad Bank Limited, for 
securing payment of a sum of Rs, 1 259,000 with compound interest 
at the rate of 7 per cent. per annum with half-yearly rests, In 


1914, the Bank instituted a suit against the mortgagor and certain 


transferees from him, including his wife Saifuran Bibi, and on rath 
April, 1915 a preliminary decree was passed for Rs, 1,77,001-13¢9 
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with interest and costs, to be paid by rth. October, 1918 and, in 
default, the mortgaged property was to be sold. On 24th July, 
1915, the mortgagor died and his son Yar Mohammad Khan 
succeeded to the taluga. On ryth June, 1916 a final decree 
was passed for the amount of Rs. 2,05,382-12-6 against Yar 
Mohammad Khan and others. The Bank instituted proceedings 
for executing the decree in the Court of the Subordinate Judge 
at Sultanpur, who, on sth February, 1917 transferred the case to 
‘the Court of the Deputy Commissioner at Sultanpur for execution 
under the provisions of Section 68 of the Civil Procedure Code 
(1908), It may be noted that the Deputy Commissioner had the 
powers of a Collector under that section. 

On 6th March, r918, Yar Mohammad Khan applied to the 
Deputy Commissioner for leave to pay the decretal amount by 
instalments or under some other arrangement intended to save 
the estate. Thereupon, a revenue officer, called the sale officer, 
reported to the Deputy Commissioner on xıth June, 1918 that 
the debt could be discharged either by taking the property into 
direct management or by mortgaging or letting it in perpetuity. 
Inquiries about the last two alternatives were then instituted by 
the Deputy Commissioner. Consequent on this, applications were 
made before the Deputy Commissioner by various persons, offer- 
ing to lease the property or suggesting arrangements under which 
the debt could be paid off, 

On 11th September, 1918, Yar Mohammad Khan, by a power 
of attorney signed by his general agent Sahib Rai, appointed 
Manoharlal, a well-known pleader of Fyzabad, his Vakil in the 
execution proceedings. On the same day, when the matter came 
before the Deputy Commissioner, Yar Mohammad Khan was 
represented by three pleaders, including Manoharlal, and also by 
his general agent, Sahib Rai; and the various persons who desired 
to lease the property were represented by Vakils, A statement 
of Sahib Rai was recorded, and, by an order of this date, the appli- 
cation of Yar Mohammad Khan for permission to mortgage the 
property was granted. 

Thereupon, Motilal, the son of Manoharlal, paid Rs. 1,50,090 
into Court and twenty villages out of the twenty-six were mort- 
gaged to him by Yar Mohammad Khan by a document of 18th 
January, 1919, Exhibit 3, to secure payment of the sum with com- 
pound interest at 3 per cent. per ancum with six monthly rests, 

Out of the remaining six villages, one was sold for Rs. 45,000 
and another (Gadaryadih) for Rs. 60,000. The latter village was 
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in the possession of Saifuran Bibi, who raised a claim to it, and, 
for satisfying it, Yar Mohammad Khan desired to cancel its sale 
by repaying to the purchaser the price he had paid. For 
that purpose, Yar Mohammad Khan borrowed another sum of 
Rs, 70,c00 from Motilal on the security of a further charge on the 
twenty villages. The document relating to this mortgage is Exhi- 
bit 5 and is dated 14th August, torg. The written permission of 
the Deputy Commissioner was not obtained for this mortgage. 
With the moneys borrowed from Motilal under Exhibits 3 and 5, 
the Bank's decree was paid off. Gadaryadih and the other four 
villages were then exempted from sale and, the Bank’s decree 
having been satisfied, the execution proceedings were returned to 
the Court and came to an end on 31st May, 1920. 

Yar Mohammed Khan died on 3rst January 1924, and his 
sov, the appellant, succeeded to the taluq. Interest was duly paid 
foratime by Yar Mohammad Khan and the appellant on the 
principal sums owing in respect of the mortgages exhibits 3 and 
5 but default having occurred in the subsequent payments of the 
principal amount and of the interest, on 30th April, 1932, Motilal 
instituted the present suit against the appellant in the Court of the 
Additional Subordinate Judge, Sultanpur. He claimed payment 
ofthe sum of Rs. 226,170-5-0 due in respect of the mortgages 
exhibits 3 and 5, and in default of payment asked fora sale of the 
mortgaged property (the twenty villages), 

The claim was contested on various grounds, and the Subor- 
dinate Judge framed certain issues, of which only the following are 
now material :— 

*(4) (a) Was Manoharlal the legal adviser of Yar Mohammad 
Khan at the time of exhibits 3 and 5? (b) If so, were these 
transactions entered into in good faith ? 

(6) (a) Were exhibits 3 and 5 executed with the permission 
of the Collector of Sultanpur? (4) Ifso, what is its effect? (c) 
If not, what is its effect ? 

(10) Is the interest stipulated in the mortgage deeds unfair and 
extortionate ?” 

It may be noticed that an issue (No. 5) was raised, whether 
the mortgaged deeds were procured by the exercise of undue 
influence on the part of Manoharlal, but it was not pressed at the 
hearing. 

Motilal died pending the suit, and the names of his sons the 
present respondents were substituted in his place. 

On 3oth October, 1933, the Subordinate Judge gave judgment. 
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He held (a) that at the time when the two mortgage deeds were 
executed Manoharlal was the pleader and legal adviser of Yar 
‘Mohammad Khan and that a fiduciary relationship consequently 
existed between them ; (4) that in view of such relationship, the 
onus rested upon the plaintiffs to prove that the transactions in 
question were entered into in good faith, and that they had totally 
. failed to discharge the onus ; (c) that, since Manoharlal had com- 
mitted a breach of duty by which he had obtained an undue 
„or unconscionable advantage, he had been guilty of fraud; 
(d) that the Deputy Commissioner’s permission had been duly 
obtained for the execution of exhibit 3, as required by para- 
graph rr, schedule 3, of the Civil -Procedure Code, but that no 
such permission had been obtained for the execution of exhibit 5 
and that deed was therefore void ad initio ; (e) that exhibit 3 was 
voidable but plaintiffs were entitled to recover Rs. 150,000 with 
simple interest at 6 per cent. per annum under the provisions of 
section 65 of the Indian Contract Act ; (f) that .since exhibit 5 
was void aò initio, the defendant was not liable to make any pay- 
ment thereunder ; (g) that the rate of interest was not unfair or 
. extortionate. 

On the above findings, the Subordinate Judge dismissed the 
suit for sale but gave a decree to the respondents for Rs, 150,000 
(the amount of the mortgage exhibit 3) with simple interest at 6 
per cent. per annum from 18th January, roro, the date of exhibit 
3, until the date of the suit, subject to the condition that the 
payments made by the appellant and his father under both the 
mortgage deeds should be set off. On calculation it was found 
that the amounts paid by the appellant exceeded those due to the 
respondents. The latter were therefore ordered to pay the appel- 
lant’s full costs. 


The respondents appealed to the Chief Court and on 18th 
August, 1936 the learned judges of that court delivered judgment 
in which they upheld the findings of the Subordinate Judge on 
issues (4) (2), (4) (4) and (6). As regards repayment of the 
amounts lent under exhibit 5, they differed from the Subordinate 
Judge’s view and ordered payment of the amount due under it. 
Their reasons. infer alja, were (a) that in the circumstances of the 
case exhibit 5 fell within the words “discovered to be void” 
occurring in section 653 (4) that though the deed failed as a 
mortgage, as the defendant sought equity he must do equity ; (¢) 
that the deed contained a personal covenant to pay, the enforcement 
of which was not barred by limitation, Accordingly; they con- 
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firmed the decree of the Subordinate Judge with respect to the 
refund of the amounts due under exhibit 3, but modified it by 
ordering the appellant to repay the amount due under exhibit 5, 
at the same rate of interest, from and upto the same dates and 
subject to the same conditions as in the case of exhibit 3. Interest 
pendente lite and future interest was allowed at 3 per cent. per 
annum on any sums which might be found due after calculations 
had been made in accordance with the direction contained in the 


‘decree. Inthe end, they passed a decree for the respondent for 


the amount of Rs, 162,370-9-9. 

Both parties have appealed to His Majesty in Council. The 
two appeals were consolidated and heard together. 

The first question argued on behalf of the appellant was that 
as the suit was for sale and was dismissed, the courts below had no 
power to pass a decree for the repayment of the money due under 
the mortgages, Apart from the reasons mentioned in the Chief 
Court's judgment, this argument loses sight of the fact that the 
plaintiffs in their prayer (a) asked for a repayment of the amounts 
due on the mortgages, and a sale in default of it. There was also 
a prayer (4) asking for such further and other relief as the court 
might think fit. Their Lordships are therefore of opinion that the 
courts in Oudh (hereinafter referred to as the two courts) were justi- 
fied in making the order of repayment. 

It was also urged that the enforcement of the personal covenant 
to pay contained in the deeds was barred by limitation at the date 
of the suit. This view is unsustainable, for the covenant being in 
writing registered, the relevant article is 116 of the Indian Limita- 
tion Act 1908, which provides for a period of six years, and the suit 
was well within that period. 

It was next contended that exhibit 5, being void aé initio, 
section 65 of the Indian Contract Act had no application. Their 
Lordships are, howeyer, satisfied that the grounds on which the 
appellate court rested its opinion are sound, and there is enough 
justification for the view that the deed exhibits is one which 
fell within the words “discovered to be void” in that section. 

Their Lordships, therefore, think that there is no substance in 


the contentions raised on behalf of the appellant and his appeal 


must fail. 

In the respondents’ appeal, the main attack was directed against 
the findings on- issues (4) (a) and (b) and the effect on Exhibit 5 
of the finding on issue (6). It was argued that in arriving at the 
findings on issue (4) the two Courts had misconceiyed the true 
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nature of Exhibits 3 and 5 and of the circumstances relating to 
them, that the transactions in reality were between Motilal and 
Yar Mchammad Khan and did not therefore fall within the prin- 
ciple governing transactions between parties one of whom stands 
to the other in a position of active confidence. 


Their Lordships had the benefit of a careful and elaborate 
argument from the respondents’ counsel, and, on a review of the 
circumstances, they are of opinion that the respondents are entitled 
to succeed in their contentions. There is no doubt that if the 
transactions were really between Motilal as the mortgagee and 
Yar Mohammad Khan as the mortgagor, there was no occasion 
for the application of the principle embodied in Section rrr of 
the Indian Evidence Act. As the two Courts have relied on 
this section, it is necessary to set out its terms, which are as 
follows :— 

“Where there is a question as to the good faith of a transac- 
tion between parties one of whom stands to the other in a position 
of active confidence, the burden of proving the good faith of the 
transaction is on the party who is in a position of active confi- 
dence.” 


Illustration (a) concerns the case of a sale by a client to his 
attorney. The principle of the rule embodied in this section, 
which was called “the great rule of the Court,” was explained by 
Eldon, L. C., in the case of Gibson v. Jeyes (1) as follows:— 


“He who bargains in a’ matter of advantage with a person 
placing confidence in him is bound to show that a reasonable use 
has been made of that confidence, a rule applying to trustees, 
attorneys, or any one else,” 


It is therefore necessary to enquire who were the parties to 
the mortgages Exhibits 3 and 5 and whether one of them (the 
mortgagee) stood in the position of active confidence to the other 
(the mortgagor). The two Courts have proceeded on the assump- 
tion that Manoharlal was the mortgagee and as he was the mort- 
gagor’s Vakil in the execution proceedings, he stood in a position 
of active confidence to the mortgagor and the transactions fell 
within the provisions of the section. If, on the other hand, Motilal 
was the mortgagee as the deeds state and the proceedings before 
the Deputy Commissioner make clear, the case would not fall 
within the rule embodied in the section, for it is not ‘urged, nor 
is there any evidence, that Motilal ever stood in a position of 

(1) (1801) 6 Ves. Jun., 266, 278. 
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active confidence to Yar Mohammad Khan.- The two Courts 
appear to be in great confusion on this question. In many passages 
in their judgment, to which their Lordships’ attention was invited, 
they take the view that the money belonged to the joint family 
of which Manoharlal was the Karta. Some other passages, on the 
other hand, clearly indicate their view that the money was Mano- 
harlal’s own, advanced through his son as his benamidar. 


These two are clearly distinct positions, and the two Courts 
appear to hover between them. This is probably the result of a 
confusion caused by what was supposed to be an admission in 
the pleadings that Manoharlal and his sons, including Motilal, 
formed a joint Hindu family. This may lead to a presumption 
that the money advanced on the mortgage was joint family pro- 
perty, but, as Mayne points out in his Hindu Law (gth edition, 
Pp. 374-376) this presumption is very slender and has to be taken 
along with the other facts proved or admitted. Besides, even in 
the case of a joint Hindu family there is no presumption that it 
possesses joint property, or any property at all, This has to be 
shown by affirmative evidence, Such evidence in this case proves 
that the money advanced on the two mortgages really belonged 
to Motilal as his own property. Inthe documents (Exhibit 3 and | 
Exhibit ‘5) Motilal was mentioned as the mortgagee, and in the 
proceedings before the Deputy Commissioner, whenever any refer- 
ence was. made to the mortgagee, Motilal’s name was mentioned 
as the person advancing the money. Manoharlal had long been 
dead before the suit, but Motilal was alive and was examined, 
His deposition is clear on the question, He carries on business 
on an extensive scale, pays an income tax of Rs, 10,000 a year, 
and owns, as his property, rice and oil mills, and an ice factory. 
In the very beginning of his cross-examination, he referred to his 
account books (Exhibits 26-30) which include the accounts of the 
mortgage transactions in issue, and stated that the accounts related 
to his personal transactions and not to those of anyone else, that 
the entries in the account books were correct and were in the hand 
of his Mukhtiar, that his father (Manoharlal) had a general power 
of attorney from him, that his business was separate. He 
supported this by a reference to his account books (Exhibits 26-30) 
in which the transactions in issue ate mevtioned and the interest 
paid from time to time is credited through the hands of the mort- 
gagor’s agents. The payments were made on dates when Yar 
Mohammad Khan was alive, and include those made by him 
during his lifetime and by the appellant after his death. It is to 


Vor. 73.) PRIVY COUNCIL. 


be noted that though Motilal stated his case with precision and 
emphasis, there was no cross-examination on the point, 

The whole of this evidence appears to have escaped the atten- 
tion of the two Courts, It may be so because his evidence was 
` taken in the trial Court before a different Subordinate Judge from 
the one who ultimately delivered the judgment. Their Lordships 
asked the appellant’s counsel whether he could point out any 
passage in either of the judgments, tending to show that the Judges 
had this evidence in mind and brushed it aside as untruthful, 
Counsel could point to no such reference. Their Lordships 
have examined Motilal’s evidence, and, in their opinion, it bears 
the impress of truth. If this is so, the whole of the superstructure 
which the two courts have raised upon the supposition that the 
money belonged to Manoharlal or his joint family, crumbles to 
the ground, 

This would be enough to entitle the respondents to obtain a 
reversal of the findings of the two courts on issues (4) (a) and (4). 
The respondents’ counsel, however, rested his case on an alterna. 
tive footing and urged that even on the assumption that Manoharlal, 
or his joint family, was'the mortgagee, the evidence disclosed no 
ground justifying the condemnation by the two courts of the tran- 
sactions in exhibits 3 and 5 and of Manoharlal’s connection with 
them. Their Lordships were accordingly invited to consider the 
detailed evidence connected with the transactions in exhibits 3 
and 5. After carefully considering it, their Lordships have come 
to the conclusion that there is nothing either in the circumstances 
antecedent to these transactions or in those relating to their execu- 
tion and thereafter, which shows that the mortgages were obtained 
by Manoharlal in bad faith, or that he took any unfair advantage 
of the mortgagor to secure onerous or unconscionable terms, 
Apart from the fact that this argument was presented as an alter- 
native one, their Lordships felt it necessary to examine the whole 
evidence because at the date of the suit, Manoharlal, an ex- 
perienced and well-known pleader of Sultanpur, whose integrity was 
impugned, had long been dead, and therefore had no opportunity to 
defend himself, 

On examining the circumstances relating to the inception of 
the two mortgages, it is clear that the mortgagor entered into them 
under circumstances of extreme stringency. The Bank’s decree 
was for a very large amount, the date finally fixed for its payment 
had long expired and there was great danger of the property 
being sold in execution. Yar Mohammad Khan was anxious to 
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— retain control and management of his estate, because it was an 

Rah ancestral holding and he desired to avoid the odium of having it 
Babu Nisar either sold outright or leased out for long periods. In the appli- 
Ahmad Khan 


v. cations made by his agent Sahib Rai and by himself before the 
Babu Raja Mohan Deputy Commissioner from time to time, there is enough indica- 
Manucha, tion of his desire to retain control and possession of his paternal 
Mr. M. R. Fayakar. estate, Itis further to be noted that the idea of effectuating a 
i Bz mortgage of the property originated not with Manoharlal but with 
a revenue officer called the sale officer, who, in his report at an 
early date (11th June 1918) and long before Manoharlal came on 
the scene, suggested a mortgage asa means of saving the property 
for Yar Mohammad Khan, 


Another fact which has not received adequate consideration 
from the two courts is that Manoharlal was appointed Yar Moham- 
mad Khban’s vakil on rrth September 1918, and that, on the same 
day, Yar Mohammad Khan's application to mortgage the property 
was granted. It is to be noted that on the latter occasion, Yar 
Mohammad Khan was represented by three vakils, of whom 
Manoharlal, engaged on that day, was only one, and Yar Moham- 
mad Khan had besides the advice of his trusted agent Sahib Rai, 
who represented him on all material occasions, The application 
for permission to make a mortgage of the property was granted 
after a statement was made by Sahib Rai before the Deputy Com- 
missioner, indicating the advantages of having a mortgage to the 
exclusion of other means of raising the money. The application 
was granted by the Deputy Commissioner after reviewing all the 
circumstances. It is suggested that this was the occasion when 
Manoharlal should have disclosed to the Deputy Commissioner his 
intention to take the mortgage in the name of his son, but there 
is no evidence to suggest that Manoharlal had formed any such 
intention at that date. 


Subsequently, Yar Mohammad Khan and Sahib Rai, in a 
document which they both signed, applied to the Deputy Com» 
missioner, stating that they had prepared a draft of the mortgage 
which was attached to the document, and prayed that the draft 
might be passed and written permission granted for the mortgage 
of the property. Tbe Deputy Commissioner thereupon reviewed 
the matter and accorded his sanction, He observed that the 
interest was undoubtedly severe but as the judgment debtor's 
pleader had told him that money was difficult to obtain, he gave 
his consent. There is no clear evidence that the pleader referred 
to was Manoharlal, As stated above, Yar Mohammad Khan had 


VOL: 73.) PRIVY COUNCIL, 


two other pleaders, Nor does it appear that the statement that 
money was difficult to obtain was a misrepresentation. 

As regards the circumstances relating to the execution of 
exhibit 3, its recitals are material as showing the circumstances 
under which the mortgage was made. These recitals were subs- 
tantially correct. The document was presented for registration 
at the office of the sub-registrar by Yar Mobammad Khan perso- 
nally, who made, in the presence of the sub-registrar, his autograph 
signature and also put his thumb mark. He admitted the com- 
pletion of the deed after hearing and understanding the contents 
thereof, in the presence of the sub-registrar, who personally knew 
him, A week later, when the matter came before the Deputy 
Commissioner, Manoharlal appeared on behalf of his son Motilal. 
On this occasion, Sahib Rai, Nanhe Mian the son of Yar Moham- 
mad, the agent of Saifuran Bibi, and the Bank’s vakil, were-also 
present. The mortgage deed was admitted. The amount of the 
mortgage money was stated to be in deposit in the Treasury, and 
the mortgage deed was returned to Manoharlal as the agent of 
his son, Permission was given to the Bank’s vakilto apply fora 
withdrawal of the amount. The matter came againa few days 
later before the Deputy Commissioner. Manoharlal again appeared 
on behalf of his son, Sahib Rai on behalf of Yar Mohammad 
Khan, and the Bank was represented by its vakil. On all subse- 
quent occasions, Manoharlal continued to appear for hisson. It 
was suggested that in so appearing, Manoharlal was guilty of 
misbehaviour. It is difficult to see the basis of this criticism or 
how far it affects the merits of the case. These appearances were 
all open and do not appear to have been disapproved by the 
Deputy Commissioner, or by Yar Mohammad Khan or bis agent 
Sahib Rai, to all of whom the true facts must have been well 
known. Different theories might be suggested with regard to 
these appearances. It may be that as there were already two 
otber vakils representing Yar Mohammad Khan and also a trusted 
agent Sahib Rai, the parties might have thought it desirable that 
Manoharlal should no longer represent the mortgagor. Manoharlal 
is dead and his explanation is not known, Their Lordships have 
not enough evidence before them to suggest that in acting ashe 
did Manoharlal was guilty of any misbehaviour throwing light 
upon the jmerits of the transaction. It may be that, as the res- 
pondents’ counsel has urged, Manoharlal’s open appearance 
exclusively for Motilal after a certain stage of the proceedings in- 
dicates his honesty. 
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The subsequent story of the sale of the two villages has already 
been mentioned, and how the four villages were saved to the 
mortgagor by Motilal’s advance of the Rs, 70,000 on exhibit 5. 
This mortgage also was made and registered under circumstances 
indicating that it had Yar Mohammad Khan’s and Sahib Rai’s 
consent, The subsequent conduct of the parties also points 
to the same conclusion. Interest was paid by Yar Mohammad 
Khan from time to time during his lifetime, and also a part 
of the principal amount. After his death, the appellant did the 
same, until default was made and the suit brought on goth 
April, 1930. 

It is suggested that there are at least two circumstances showing 
that unfair advantage was taken by Manoharlal of the mortgagor’s 
position. The first of these, it is said, is clause 3 in exhibit 3 
(which is repeated in exhibit 5) by which Yar Mohammad Khan 
agreed that, in addition to the interest, he should pay annually 
Rs, ro,ooo inthe month of June and a like sum in the month 
of December, with a view to the liquidation of the debt, and that 
he should have no power to pay anything more and Motilal also 
should have no power to realise anything in excess of the amount. 
It is said that this clause was a fetter on the equity of redemption 
Their Lordships do not take this view. It is a provision which 
often occurs in mortgage deeds, and in the light of the fact that 
Yar Mohammad Khan was an old defaulter, and also that the 
obligation mentioned in the clause was reciprocal, their Lordships 
cannot regard it as in any way onerous. The clause, besides, is 


. immaterial for the purposes of the present dispute. The mort- 


gagee is not seeking to enforce it, and would lose’ nothing if it 
were expunged. There is no reference to this question in the 
judgments of the two courts except in one place where the trial 
court suggests that this clause could not have been the result of 
the mortgagor’s free will. There is no evidence in support of this 
suggestion. On the contrary, the clause was approved by the court 
and by Yar Mohammad Khan and his trusted agent, and the loan 
was accepted on that basis, 

The other onerous clause suggested is the rate of compound 
interest of 8 per cent. with half-yearly rests. On this issue, there 
is a clear finding of both the Courts that even rr per cent., 
charged on another mortgage executed shortly after Exhibit 5, 
was not unreasonable, The 8 per cent. was only x per cent. more 
than what the Bank had charged, and Exhibits 3 and 5 were besides 
subsequent mortgages to the Bank’s, made by an old defaulter,. 
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There is likewise no evidence in support of the suggestion cer 


which found favour with the two Courts that a lease would have Ei 

been more beneficial than a mortgage, A lease would certainly Babu Nisar 
have been contrary to the‘ cherished wishes of Yar Mohammad Ahmad Khan 
Khan to remain in possession of the property as long as he could. Babu Raja Mohan 
Amongst several proposals for leasing, there were a few for such Manuche, 
long periods as fifteen years, and one in perpetuity. These would Mr. M. R. fayakar. 
certainly not have suited Yar Mobammad Khan’s intentions, and = 
Manoharlal’s objection to one of these proposals may be due to 

Yar Mohammad Khan’s desire to retain possession of the property, 

and cannot indicate any dishonest motive on Mahoharlal’s part. 


On a review of all these circumstances, their Lordships are of 
opinion that Exhibits 3 and 5 were both straightforward and honest 
transactions and there was no justification for the aspersions cast 
upon Manoharlal’s conduct. 

Before leaving this subject, their Lordships would desire to 
add that transactions of mortgage between a solicitor and client 
to secure the repayment of money advanced at the time are not 
ordinarily subjected by the Courts to the same jealous scrutiny 
as, for instance, a gift from a client to a solicitor, or purchases or 
sales at under-value between a solicitor and client. If the money 
was sorely needed and was paid, the mortgagor had its benefit, 
the rate of interest was reasonable, and the terms neither excessive 
nor onerous, . their Lordships can see no reason why the transac- 
tion should not stand as a valid mortgage between the parties, The 
rulings relied on in the Chief Court’s judgment ielate to sales to 
or by solicitors, which. on the facts, were detrimental to the client’s 
interest. 

As to the effect of the finding on issue (6) on the validity of 
Exhibit s, it is admitted that the permission of the Deputy Com- 
missioner was not obtained to this mortgage. There is no doubt 
that, as stated above, the transaction was beneficial to the mort- 
gagor, but this will not affect its invalidity, under the provisions 
of the Civil Procedure Code. It is urged in support of its validity 
that this mortgage was an extra judicial proceeding and no sanc- 
tion was necessary. Their Lordships cannot accept this view, 
having regard to the clear terms of paragraph rr. The transac- 
tion was a mortgage and therefore covered by the plain terms of 
the paragraph. It was next urged that the Bank’s claim had been 
completely paid off under-the circumstances mentioned above and 
consequently the interest which the mortgagor had was only his 
equity of redemption, which was not subject to the Bank’s mort- 
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gage and was therefore outside the execution proceedings and the 
Deputy Commissioner’s power under paragraph xr, The only 
evidence in support of thls contention is Motilal’s letter to the 
Bank, dated rst October, 1918, in which he offered to pay the 
Bank’s debt if the Bank would unconditionally release from its 
lien the twenty villages. It 1s not clear, however, from the terms 
of his letter whether the Bank was not asked only to release its 
claim to rank in priority to Motilal’s debt. Motilal had made 
another proposal to purchase the decretal debt of the Bank, but 
there is nothing to show that this proposal was accepted. The 
execution proceedings ccntinued until 31st May, 1920, and up to 
this date the Deputy Commissioner could exercise his powers 
under paragraph 11, There is therefore no escape from the con- 
clusion that under the peremptory provisions of this paragraph this 
mortgage must be held to be null and void. 

It will, however, stand in respect of the personal liability for 
the money actually paid, with proper interest thereon. If the 
loan was dena fide and was achually received and the terms were 
not unreasonable, the mortgagee 18 entitled to receive payment 
of whatever may be due on the mortgage, with interest thereon 
at a reasonable rate. In the circumstances found by both the 
Courts, 8 per cent. compound interest with half-yearly rests was 
not unreasonable. 


The result is that the respondents are entitled to an order for 
repaymant of the money which may be due under Exhibit 3, with 
compound interest thereon at 8 per cent, per annum with six- 
monthly rests, from the date of the document up to payment, and 
to an order for the sale of the mortgaged property in default of 
payment of whatever may be found due on the taking of accounts, 


As regards Exhibit 5, they are entitled to a decree for repayment 
of the amount lent under that mortgage, with compound intereat 
thereon at 8 per cent. with six-monthly rests, from [the date of 
the document up to payment. All payments made by the appel- 
lant and bis father under the respective mortgages will be set oft 
on the dates they were made. The matter will accordingly be 
referred to the Chief Court, Oudh, for drawing up a proper decree 
under the directions contained in this judgment. 

The respondents’ appeal here is allowed and the decree of the 
Chief Court varied as stated above. The appellant’s appeal here 
ig dismissed. The appellant will pay the respondents’ costs in the 
two Courts and in both the appeals before this Board, 
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`: Their Lordships will humbly advise His Majesty accordingly. 
Nekta & Co. + Solicitors for the Defendant Appellants, 


. 4&2 G. S ZL. Polak & Co.: Solicitors for Plaintiffs Respon- 
dents. 


A. T. M. Appeal by Defendant dismissed ¢ 
l Appeal by Plaintiffs allowed, 


PRESENT ; 3 Viscount Maugham, Lord Wright and Sir 
George Rankin. 


MESSRS. T. AND J. BROCKLEBANK, LIMITED 
V 
NOOR AHMODE 


- [On _APPEAL From THE Hien Court or JUDIEATURE 8 AT FORT 
WILLIAM IN BENGAL. 


Damages—Negligence— Shipowner’s responsibility in regard to the securing 
of health and safety of crew—Doctrine of common enplerieent=hanied 
contract, 


The responsibility of shipowner in regard to the securing of-the health 
and safety of the crew is in general limited tothe exercise of reasonable care, 
though a higher degree of responsibility may be imposéd on him by statute, in 
which case the duty is generally imposed in mandatory terms. 


Held, the respondent is riot entitled to retover damages from the appel- 
Jants in respect of an illness from which he suffered while and since, serving as 
a lascar on board the appellants’ steamship on a voyage from Calcutta to 
ports on the east coast of North America and the united Kingdom in and 
about the months of September and October, 1932, as there was no failure on 
the part of the Master and Chief Steward or any of them to exercise proper care 
in regard to the illness. There was no claim for breaches of any of the stata- 
tory obligations mentioned in sections 200, 209 and 453 of the Merchant 
Shipping Act, 1874 as well as no complaint under section 24 of the Merchant 
Shipping Act, 1906, 


Quere +. Whether the doctrine of common employment is part of the 
law of India: It has been severely criticised in England by many high judi- 
cial authorities, In England it has been made endurable by reason of Legislative 
measures. ‘ 
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The doctrine of common employment does not apply to claims by workmen 
for injuries caused by breaches of sta tutory duties imposed for their protection or 
for breach of duties personal to the employer. 


The fiction of an implied contract has always been regarded as difficult, 
but it becomes even more difficult to accept in the case of a workman likea 
lascar. : 

Privy Council Appeal No. 48 of 1939 by the Defendants against 
the amended decree of High Court, Calcutta, dated the 25th 
January, 1938, allowing an appeal and cross-appeal from a judg- 
ment and decree of the Subordinate Judge of the Fourth Court, 
24 Parganas at Alipore, dated the 31st July, 1935. 


The trial Court passed a judgment against the defendants 
appellants for Rs, 1g00. On cross appeal to High Court, the 
amount was raised to Rs, 5000, 


The facts are stated in the judgment of their Lordships. 
G. T, Lynskey K. C. and Cyril Muller for the Appellants, 
Nalini Ranjan Bhattacharyya for the Respondent. 

The judgment of their Lordships was delivered by 


Lord Wright. This isan appeal from the amended decree 
of the High Court of Judicature at Fort William in Bengal 
(exercising its Appellate Civil Jurisdiction), dated the sth - 
January, 1938, allowing an appeal and cross-appeal from a judg- 
ment and decree of the Subordinate Judge of the Fourth Court, 
24 Parganas at Alipore in Money Suit No, 96 of 1934 dated the 
31st July, 1935. 

The question for determination is whether or not the respon- 
dent is entitled to recover damages from the appellants in respect 
of an illness from which he suffered while, and since, serving as a 
lascar on board the appellants’ steamship “Markhor” on a voyage 
from Calcutta to ports on the east coast of North America and the 
‘United Kingdom in and about the months of September and 
October, 1933. ; 

The claim was for damages for the negligence of the Master 
or the Chief Steward of the “Markhor” or both of them for not 
taking proper steps to deal with the illness of the respondent. The 
action was originally brought not only against the appellants, 
but against the ship’s agents at Calcutta, and also the Master and 
the Chief Steward. The action was broughtin the Fourth Court 
of the Subordinate Judge at 24 Parganas at Alipore. In that 
Court the ship’s agents were dismissed from the action, and so 
also were the Master and Chief Steward. But judgment was 
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‘given against the appellants for Rs, 1,300 for pain and suffering psc 


and special damage. The total claim had been for not only 1940. 
Rs, 1,500 for pain and suffering and special damage, but a further Messrs T. & J. 
‘Rs, 19,000 for general damages, The Subordinate Judge dis- Brocklebank, Ltd. 
missed that latter claim as adventitious and absurd. Beforethe Noor Ahmode, 
‘High Court there were appeals and cross-appeals, The appeals 
against the Master and Chief Steward were not proceeded with 
and these parties went out of.-the proceedings, The High Court 
upheld the judgment of the-Subordinate Judge in so far as the 
Court held the appellants liable in damages, but did so on quite 
different grounds from those on which the Subordinate Judge 
gave his judgment. On the respondent’s crossappeal on damages 
the High Court held that the sum awarded by the Subordinate 
Judge was inadequate and increased the award to Rs. 5,000, 

The grounds of claim -were originally twofold. But one of 
these grounds was negatived by both Courts below. lt depénded 
on an issue of fact and in their Lordships’ opinion the concurrent 
finding of fact should stand, That ground of claim was based on the 
terms of the statutory articles of agreement under which the appel- 
‘lant agreed to serve on the “Markhor.” One of the provisions of the 
articles was that the lascar crew (which included the respondent) 
should not serve between the ist October in any one year and the 
gist March in the next year on voyages to any port on the east 
coast of North America north of 38°N. latitude. The respondent 
claimed that that provision had been broken, The appellants’ 
‘witnesses denied that any lascars (including the respondent) had 
. worked in contravention of that provision. The Judges in both 
Courts accepted the evidence called on behalf of the appellants, 
which was supported by entries in the official log book. This 
- ground of claim accordingly failed, and need not be further 
- considered, 


Lord Wright. 


The other ground of complaint was that there had beena 
‘failure on the part of the Master and Chief Steward to exercise 
proper care in regard to the illness from which the respondent 
suffered during the voyage. The voyage on which the respon- 
+ dent was engaged was from Calcutta to Atlantic ports in North 
America. The respondent fell ill near Gibraltar, on or about the 
18th September, 1933, with a bad cold. He did not do any 
further work on the vessel till he was discharged on the 3rd 
“November, 1933, at Avonmouth, where the doctor diagnosed the 
illness from which he was suffering to be phthisis, and advised his 
° removal to hospital This was done. He was eventually after 
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treatment sent back to India as a distressed seaman, where he 
was finally discharged. The medical officer at Avonmouth gave 
a certificate that the respondent was suffering from advanced 
phthisis. It is not disputed that the respondent’s health has since 
been very bad. 

After the respondent fell ill, the ship reached ports in America 
and England as follows :— 


28th September eee ie Boston. 

2nd October ose wee New York. 
5th October vee ase Philadelphia. 
gth October ese s Baltimore, 
roth October T ses Norfolk, Va. 
1rth October ii ies Newport News 
14th October sis sie New York, 
16th October ead gès Boston. 

29th October ase ove London. 

30th October eve ove Southampton. 
3rd November oes cae Avonmouth, 


There was a serious variance between the respondent’s account 
of what happened on the voyage and that given by the appellants’ 
witnesses. But in substance the Judges in both Courts accepted 
the evidence of the witnesses called by the appellants, which may 
be thus summarised, 

When the respondent fell ill, he was with the approval of the 
Master, given cough mixture by the Chief Steward, whose duty it 
was to administer medical attention to sick members of the crew. 
About the same time warm clothing was issued to all the deck 
lascars, including the respondent. When the ship reached Boston 
on the 28th September, 1933, there was a special muster of the 
crew for the U nited States quarantine authorities, and the respon- 
dent was examined by the Port Medical Officer, on whose advice 
he was put on a diet of eggs and milk, and was given medicine 
and codliver oil. At every subsequent port of call the respondent 
was examined by doctors habitually employed by the appellants, 


_ At Philadelphia and Norfolk the Master (according to his evidence) 


requested the doctors to have the respondent removed to hospital, 
but they each said that it was not a hospital case. Without the 
authority of a doctor the respondent could not be removed to a 
hospital on shore, On the second call at Boston the doctor gave the 
respondent enough codliver oil for the voyage to London, and at 
London the doctor who examined the respondent gave him turpen- 
tine liniment for massaging his throat and chest. There is a 
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conflict of evidence as to whether there was a medical examina- 
tion of the respondent at London. The Chief Steward deposed 
that there was, but the Master denied this. This last question 
cannot be regarded as very material, as it was only a very few days 
between the time when the ship was at London and her arrival 
at Avonmouth, where, as already stated, on the advice of the 
doctor who in accordance with the practice of the appellants 
examined the respondent, and who diagnosed phthisis he was 
removed to hospital. 

The Subordinate Judge held the appellants responsible to 
the respondent in damages on the ground that the cause of the 
respondent’s damage was the negligence of the doctors engaged 
by the appellants at the various ports of callin not diagnosing the 
respondent’s condition as tubercular or indeed as anything worse 
than a common cold. But negligence on the part of these 
doctors was not pleaded as a cause of action, and no evidence 
was given on the point. Neither they nor the appellants had any 
opportunity of answering such a case. No evidence was given as 
to the relationship between the doctors at the various ports and 
the appellants. There is nothing in the evidence to justify the 
conclusion that the doctors were negligent or that even if they 
were negligent the appellants were responsible for that negligence. 
The High Court rightly reversed the finding of the Subordinate 
Judge on that point. 

But the High Court held that the appellants were responsible 
for the negligence of the Master and Chief Steward which the 
Court found. The Court held that the Master and Chief Steward 
had failed to take proper care of the respondent when they knew 
he had a bad cold. The High Court expressed their opinion in 
these words :—= 


‘© . e » We have no hesitation in expressing our concur- 


rence with the view indicated in the judgment of the Court below, 
that the defendant No. 3 should have in view of the prolonged 
illness of the plaintiff, suspected something serious with the plain- 
tiff, and to that has to be added that the negligence in this behalf 
was fully shared by the Chief Steward, whose duty was to look 
after the ailing crew on board the ship. In our judgment, the 
Chief Steward, charged with the duty of attending to complaints 
in cases of sickness, and the Master of the vessel, who by the 
very nature of things, exercised the functions of the owners of 
the ship when on high seas, for the purpose of locking after the 
health and safety of the crew employed on the ship, were careless 
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1940, of the plaintiff in his illness, which within the period of time from 


Nrd 


Messrs. T. & J. the 18th September to the 3rd November, 1933, had developed 
Brocklebank, Ltd. into an advanced case of phthisis, The . plaintiff, on account of 
Noor Ahmode,, the omission on the part of the servants of the defendant No. I 

Lord Wright. had been placed in a position of risk of life. If the life of the 

— plaintiff has been saved, he has according to medical evidence, 


been incapacitated from doing work for the rest of his life.” 


Their Lordships, after carefully considering the evidence; have 
found themselves unable to concur in this view. 


There is a want of authority as to the precise extent of the duty 
of a shipowner in regard to the securing of the health and safety 
of the crew. But the responsibility of the owner in these respects 
is in general limited to the exercise of reasonable care, though a 
higher degree of responsibility may be imposed on him by statute, 
in which case the duty is generally imposed in mandatory terms, 
In Couch v. Steel (x) the allegation was that the seaman had 
suffered in health, and become ill because of the unseaworthy 
and leaking condition of the ship, by reason of which he was 
continually wet and was compelled to undergo excessive and 
unreasonable labour, The seaman’s claim was rejected. It could 
‘only, it was held, be maintained in the absence of proof of an 
express warranty or of knowledge or want of due care, ifithere 
was an implied warranty by the shipowner to the seaman that the 
ship was seaworthy. But the warranty of seaworthiness which is 
implied, where not excluded in marine insurance policies or bills 
of lading, is not, it was held in Couch v. Steel (supra) (1) to be — 
‘implied in agreements between shipowners and seamen, though 
it may be in some cases imposed by statute. But there was in 
that case a second count alleging that the plaintiff could not be 
‘cured of his illness because the shipowner, the defendant, had 
-neglected to provide a proper supply of medicines suitable to 
diseases arising on sea voyages. That claim was based on a 
statutory obligation laid upon the defendant by Section 18, 7 and 
8 Vict. c 112. This, it was held, was not an obligation which 
could be fulfilled by the exercise of care but was positive in its 
terms. The plaintiff was accordirgly held entitled to recover on 
that count on proof that a proper supply had not in fact been pro- 
vided. A similar provision is ‘now contained in section 200 of 
the Merchant Shipping Act, 1894. Thére are also various othér 


(1) (1854) 3 E. and B, 402 ; 23 L, J. Q. B. 121, 
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provisions in the Act dealing with medical attendance. Thus 
section 209 provides that a foreign-going ship isto carry a fully 
qualified medical practitioner if she has on board roo persons or 
upwards. Again, section 448 puts on a shipowner an obligation 
which is to be deemed to be part of the agreement with the seamen 
that he should use all reasonable means to ensure that the ship 
is seaworthy when the voyage commences and to keep her 
seaworthy during the voyage. in the’ present case there is no 
claim that any of these statutory obligations have been infringed. 
The “Markhor” carried less than roo persons. It is not suggested 
that she was unseaworthy in any respect, or that she was not 
equipped with medical stores or did not .in any other respects 
satisfy the requirements of the Act. Section 34 of the Merchant 
Shipping Act, 1906, requires that all expenses of medical attendance 
and all expenses of medicines on the voyage are to be defrayed by 
the shipowner. There is no complaint on this head. 


The ground on which the High Court held the appellants 
liable was for breach of their common law obligations which were 
‘for purposes of this case taken to be to require the exercise of 
due care in attending to and looking after the health of the seamen 
by themselves and their servants, The shipowners were not held 
to have been personally guilty of any neglect or default. No 
defects were found in the equipment of the vessel or in regard to 
the competence of the officers or to the system of working the 
ship. The negligence which was found was purely that of the 
Master and the Chief Steward, as stated in the passage just quoted 
from the judgment of the High Court, ‘Their Lordships, after 
‚carefully considering the whole of the evidence, find themselves 
‘unable to concur in the judgment of the High Court. There 
‘was, in their opinion, no evidence which would justify a finding 
that the Master and Chief Steward or either of them were careless 
or negligent in the matter of taking reasonable and proper 
care of the respondent. On the contrary, their Lordships are 
of opinion that on the evidence the two officers did all that 
‘was possible for them to do under the circumstances. The 
‘only other thing that might have been done was to land 
‘the respondent and put him in hospital at one of the United 
States ports, But that could not have been done unless the terms 
of section 36 of the Merchant Shipping Act, 1906, were satisfied, 
‘that is that a certificate of the proper authority, who was, under 
section 49, in this case, the British Consular Officer, had been 
obtained, stating the cause of the seaman being left behind, as, 
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for instance, unfitness or inability to proceed to sede Furthermore, 
the Immigration Authorities in the United States would not allow 
a seaman to be landed at their ports unless for sufficient grounds. 
The evidence is that the Master, both at Philadelphia and Norfolk, 
requested the doctors who examined the respondent to have him 
removed to hospital, but they said that it was not a hospital case. 
All that the Master could do was to follow the directions of the 
different medical men who examined the respondent at the diffe- 
rent ports, and to supply him with the special diet, eggs and 
milk, and the special remedies, cod liver oil and liniment, which 
were prescribed. The respondent was off duty all the time after 
the 18th September, 1933. There is no reason to hold that the 
Master did not suspect that something serious was the matter with 
the respondent. He did all that could be done on the ship, 
The difficulty was that the medical officers at the various ports 
would not certify that it was a hospital case. The Master and Chief 
Steward could not be held blameworthy for that, 

There was no satisfactory medical evidence asto the general 
nature and symptoms of phthisis or as to the development of the 
disease in this case, 

Their Lordships are of opinion that the claim fails and that 
the judgment of the High Court should be set aside because it has 
not been established that the Master and Chief Steward or either of 
them failed in their duty to the respondent, 

This conclusion is sufficient to dispose of the case against the 
appellants but in the High Court the appellants raised a further 
defence based on the doctrine of common employment. It was 
said that even if the Master and Chief Steward were negligent, 
they were fellow servants of the respondent and hence the appel- 
lants were entitled to plead common employment asa defence. 
This question was first raised in the High Court, It was not 
raised either in the written statement filed in the suit, or at the 
hearing before the Subordinate Judge. As their Lordships 
understand the judgment of the High Court on this point, they 
were of Opinion that as the decision of the question depended on 
evidence in the particular case, it could not be allowed to be argued 
in face of objections to that course made by the respondent. Their 
Lordships are not willing to overrule the discretion of the High 
Court on this point. There is also now the further and conclu- 
sive objection that as their Lordships have decided that the Master 
and Chief Steward were not guilty of negligence, the point would 
not in any event have been material. 
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Their Lordships might leave the matter there. But the High 
Court, though, it seems, without departing from their decision 
that the point was not open to the appellants, did go on to make 
some observations on the doctrine of common employment. Their 
Lordships do not think it proper in tbis case to examine in any 
detail this doctrine or its applicability inthe law of India. But 
they will remark that if the law of England had applied, the 
shipowners could have raised a defence based on the doctrine 
of common employment to aclaim by a seaman against them 
based on negligence of a fellow servant, including in that category 
the Master of the vessel. Such a claim was rejected on that ground 
by the House of Lords in Heddy v. Pinkney and Son's Steamship 
Company (1). Lord Herschell at pe 226, said =~ 


“My Lords, it cannot be doubted that there was evidence of 
negligence on the part of the master of the vessel, but it is equally 
free from doubt that if he is to be regarded as the servant of the 
owner engaged in a common employment with the seaman who 
lost his life, liability does not, in the existing state of the law, attach 
to the respondents. It was argued that the master of a vessel, 
although in some respects the servant of the shipowner, possesses 
in relation to the crew powers and duties independent of him, and 
that the law which exempts a master from liability to his servant 
for the negligence of another servant engaged in a common employ- 
ment with him did not apply in such a case. 


“The only authority cited for this proposition was a case of 
Ramsay v, Quinn (2) in the Court of Common’ Pleas (Ireland), 
But in view of the judgment of this House in Wilson v. Merry (3), 
which was recently considered is the case of Johnson v, Lindsay 
(4), I do not think it is possible to give eflect to the contention 
of the appellant,” 

The House then went on to consider an alternative claim 
based not on negligence but on a breach of the statutory obliga- 
tion of the shipowner to provide a seaworthy ship. That claim 
did not depend on negligence in the ordinary sense and the doc- 
trine of common employment did not apply. But it failed because 
the House held that the ship was not in fact unseaworthy. There 
has recently been in the House of Lords a discussion of the 
doctrine in Radchffe v. Ribble Motor Services Lid. (5), where it 

(1) [1894] A. C, 222, 

(2) 8Ir, Rep., C. L, 322. 

(3) (1868) L, R. 1 H. L. Sc, 326. 

(4) [1891] A. C. 371. (5) [1939] A.C. arg. 


143 


P.C. 


1940. 
Ctp 


‘Messrs. T. & J- 
Brocklebank, Ltd, 


v. 
Noor Ahmode, 


Lord Wright. 


144 


P.C. 


1940. 
— 


Messrs. T. & J, 


Brocklebank, Ltd. 


v. 
Noor Ahmode. 


Lord Wright. 


THE CALCUTTA LAW JOURNAL. [Vob, 73. 


was held that the basis of the doctrine was the implied contract 
by the servant to accept the risk of his fellow servants’ negligence 
(see Lord Atkin at p. 227), and that if the contract was to be 


' implied the servants must be engaged in common work, that is, 


work which necessarily and naturally or in the normal course 
involves juxtaposition, local or causal, of the fellow employees, 
and exposure to the risk of the negligence of the one affecting 
the other. It was held in adcliffe's case (supra) (1) that this 
condition was not fulfilled. But Hed/ey’s case (supra) (2) shows 
that difference in grade and responsibility does not exclude the 
doctrine so long as the nexus exists, . Similarly in Wilson v. 
Merry (3), it was held that there was common employment between 
a miner and a works manager of the mine. 

But there is a serious question whether the doctrine of common 
employment is part of the law of India, It has been severely 
criticised in England by many high judicial authorities, as, for 
instance, in Xadclifes case (z), Wilsons & Clyde Coal Co. v. 
English (4), and in many other judgments, It has indeed in 
England only been made erdurable by reason of legislative mea- 
sures, Thus the Employers Liability Act, 1880, established excep- 
tions to its application, though with restrictions as to mode of 
procedure and amount of damages recoverable which made the 
Act unsatisfactory. Later there came the series of Workmen’s 
Compensation Acts commencing with that of 1897 which have 
given the workman rights against his employer in the nature of 
insurance against the risk of injury arising out of and in the course of 
his employment apart from negligence. These measures have made 
the doctrine of common employment less objectionable in England, 
In addition the doctrine does not apply to claims by workmen 
for injuries caused by breaches of statutory duties imposed for 
their protection or for breach of duties personal to the employer. 
Questions have been raised whether a doctrine so unsatisfactory 
both as to its policy and as to its practical results ought to be 
followed at all or at any rate without qualifications by the Indian 
Courts as a part of the law of India, particularly when in England 
it has been qualified and largely abrogated by legislation which 
has no counterpart in India. Thus in Secretary of State v. 
Rukhmini Bai (5), Stone, C. Jn in the Nagpur High Court, refused 

(1) [1939] A. C. 215. : 

(2) [1894] A. C, 222, 

(3) (1868) L. R. 1 H, L. Sc. 326. 

(4) [1938] A. C, 57. 

(5): A. L R 1937, Nag. 354 
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to apply it. It may further be observed that the fiction of an’ 


implied contract has always been regarded as difficult, but it 
becomes even more difficult to accept in the case of a workman 
like-a lascar, ‘But their Lordships do not desire to discuss or 
express any opinion upon this important question since it does 
not arise in this case It must be left for full discussion in some 
casé in which it is material and has been fully argued. 


In the result they are of opinion that the appeal should be 
allowed, the judgments below should be set aside and judgment 
should be entered for the appellants. 


They will humbly so advise His Majesty. 


In the circumstances there will be no order respecting costs 
either in the Courts below or of this appeal. 


Hill, Dickinson & Co.: Solicitors for the Appellant. 
H. Shephard + Solicitor for the Respondent. 


R.C.C,3 A, Ts M, Appeal allowed. 


PRESENT ; Viscount Maugham, Lord Russell of Killowen, 
‘Lord Wright, Sir George Rankin and Mr., 
M. R. Jayakar. 


UPENDRA NATH BOSE 
V. 


LALL AND OTHERS, 


l [ON AFPEAL FROM THE HIGĘ COURT OF JUDICATURE 
AT PATNA}, 


Registration— Registration Act (XVI of 1408), Sec. 17 (r) (b)— Award, if to be 
` vegistered— Res judicata—Court of competent jurisdiction ~Court declining 
jurisdiction —Decision, 


The arbitrators in their award stated: “The ownership of the second 
party in one-half of Raitar property shall not cease: till after the above sum 
of Rs, 61400 as well as the amounts mentioned i in the statement, .esesssesoe soosse DE 
fully paid up.” : 


. Held, that the award did it require ‘registration under section 17 (1) (b) 
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of the Indian Registration Act as it did not purport or operate to create, 
declare or assign any right, title or interest in the village, 


The mere use of the word ‘ownership’ did not outweigh the consideration that 
the whole wording of the sentence pointed to the continuance of a status quo, 
and not the creation of new condition of affairs. : 


A Court which declines jurisdiction cannot bind the parties by its reasons for 
declining jurisdiction, such reasons are not decisions, and are not decisions by a 
Court of competent jurisdiction. 

Privy Council Appeal No. 68 of 1938, against the decree of 
the High Court, Patna, dated the 28th September, 1936, reversing 
that of the Additional Subordinate Judge, Patna, dated the rath 
February, 1935, decreeing the plaintifi’s suit with costs, 

The plaintiff and defendants Nos, 2 and 3 were the sons and 
defendant No. 4 was the grandson of Rai Saheb Iswari Prasad. 
He as well as defendant No.1 (the appellant) were residents of 
Benares in the United Provinces, Other material facts are stated 
in the judgment of their Lordships, 


7. M. Poingle for the Appellant. 
Wallach for the Respondents. 
Their Lordships’ judgment was delivered by 


Lord Russell of Killowen:—This is an appeal from a decree 
of the High Court of Judicature at Patna by which it was ordered 
that the award hereinafter mentioned should be filed and made a 
decree of the Court. 


foe 5 


The relevant facts leading up to this litigation arè as follows :— 


The appellant, one Upendra Nath Bose, had in the year rgo8 
purchased in execution sale the proprietary right in the village 
Raitar in the Patna District subject to incumbrances. In the year 
1912 his friend, Ishwari Prasad, advanced to him a sum of 
Rs. 50,000 for the purpose of partially clearing off the incum- 
brances and upon the terms that he should have an option to 
acquire a half share in the village in lieu of the repayment of 
his loan. This option he exercised in or about the year 1914. 
No conveyance was executed; the matter continued to. rest. on 
contract, but thenceforward he enjoyed a half share of the profits 
of the village. 

This state of affairs continued until the death of Tihwati which 
occurred in the year r924. He left him surviving three sons, vz.; 
the respondents Het Lall, Debi Prasad, and Shyam Lall, anda 
grandson the respondent Parbhakar Prakash. : is 

Qn the 26th April, 1925, the appellant executed TON 
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addressed to the respondents in which he set out the facts relating 
to Ishwari’s loan, and his half interest in the village. The appel- 
lant also stated his willingness to account, and that he claimed 
no personal interest in more than half the estate. Clause 6 of this 
document ran thus :-— 

“I also hereby agree that as soon as accounts are made up 
and settled I shall execute such proper instrument as you may 
unanimously wish, or in case of difference of opinion among you, 
ab the person you refer may reasonably require.” 

Ultimately the parties referred to two arbitrators differences which 
had arisen, as stated in the agreement of reference, “ regarding 
the accounts and transfer of Raitar property.” In the course of 
the arbitration it was suggested and agreed between the parties 
that a sum should be fixed upon the payment of which the respon- 
dents should have no claim to share in the village, This course 
was adopted by the arbitrators, who made their award on the rst 
August, 1930. By paragraph .ı thereof they dealt with the accounts 
between the parties, finding the amounts due and directing pay- 
ment with interest. By paragraph 2 they dealt with “ the transfer 
of Raitar property,” in the following terms ;— 


` “(a) That Babu Upendra Nath Basu requested us that instead 
of transferring the above said Raitar property to the second party 
he may be allowed to pay any sum fixed by us in lieu thereof 
so as to save the property from being ruined and we were asked 
by the parties to fix the sum to be so paid by the first party to 
the second party, We accordingly direct that the said Babu 
Upendra Nath Basu do pay rupees fifteen thousand, three 
hundred and fifty to each of the four gentlemen of the second 
party, that is to say a total sum of rupees sixty-one thousand 
and four hundred as the equivalent of the share of the second 
party in the said property, with interest at six.per cent, per annum 
accruing from the first of October, 1930. If the said amount is 
not paid by the first of October, 1931, the rate of interest thereafter 
shall be seven and a ‘half per cent. per annum on whole or any 
balance left unpaid. 

“The ownership of the second party in one-half of Raitar 
property shall not cease till after the above sum of rupees sixty- 
one thousand and four hundred as well as the amounts mentioned 
in the statement Exhibit B together with interest specified in respect 
of both be fully paid up.” 


The award’ was registered before the sub-registrar of Benares, 
and in Book 4. It: is conceded that’ this registration was made 


147 
P.C. 


1940. 
Upendra Nath Bose 


Lord Russell of 
Killowen, 


148 


P.C, 


1940. 
Neca cote 


Upendra Nath Bose 
v 
Lall. 


Lord Russell of 
Killowen. 


THE CALCUTTA LAW JOURNA'. [VOL 73° 


before the official of the wrong district and entered in the wrong 
book, with the result (which is common ground) that the award 
has never been registered at all. 

In January, 1931, the respondent Het Lall applied, under 
paragraph 20 of Schedule II of the Code of Civil Procedure, to 
the Subordinate Judge of Benares that the award be filed in Court, 
making the appellant and the other respondents parties as defen- 
dants to that application. Under paragraph 20 the application 
must be made to “ any Court having jurisdiction over the subject- 
matter of the award,” ‘The Subordinate Judge made the order 5 
but on appeal to the High Court at Allahabad this order was 
reversed, as being made “ without jurisdiction ” on the ground that 
proceedings for filing the award could be instituted only in a Court 
within the local limits of whose jurisdiction the Raitar village was 
situated. 

The respondent Het Lall then, on the roth March, 1933, 
initiated the present proceedings in the form ofa plaint before 
the Second Subordinate Judge of Patna, to which the appellant 
and the other respondents were joined as defendants, and by which 
he asked that the award-be made a rule of Court and a decree 
passed on the basis of the award. - 

The Subordinate Judge dismissed the application; but onan 
appeal by the respondent Het Lallto the High Court at Patna, the 
order of the Subordinate Judge was set aside, and the award was 
ordered to be filed and made a decree of Court. 

The point at issue on the appeal by the appellant to His Majesty 
in Council can now be stated. 

It was contended by the appellant that upon its true construc- 
tion the award was, within the meaning of section 17 (1) (0) of 
the Indian Registration Act, 1908, a non-testamentary instrument 
which purported or operated to create, declare, assign, limit or 
extinguish a right title or interest of the value of roo rupees or 
upwards to or in immoveable, property ; and that since it had not 
been registered, then by section 49 of the same Act it was incapa- 
ble of affecting the immoveable property in question or of being 
received in evidence of any transaction affecting that property, 
with the consequence that the award was incapable of being filed 
in Court and of having judgment pronounced and decree passed 
according to it. : 

The point, it will be noted, is whether upon its true construction 
that part of the award which deals with the village Raitar falls with- 
jn the description of non-testamentary instruments contained in 
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section 17 (1) (4) of the Registration Act. Sections r7 (1) (4) and 
49 of that Act are framed thus s— 

“17.—(1) The following documents shall be registered, if the 
property to which they relate is situate in a district in which, and 
if they have been executed on or after the date on which Act No. 
XVI of 1864, or the Indian Registration Act, 1866, or the Indian 
Registration Act, 1871, or the Indian Registration Act, 1877, or this 
Act came or comes into force, namely :— 

* * * * + * 

(4) other non-testamentary instruments which purport or operate 
to create, declare, assign, limit or extinguish, whether in present or 
in future, any right, title or interest, whether vested or contingent, 
of the value of one hundred rupees and upwards, to or in immovea- 
ble property ; 

49 No document required by section 17 to be registered 
shall— 

(a) affect any immoveable property comprised therein, or 

(4) confer any power to adopt, or 

(c) be received as evidence of any transaction affecting such 
property or conferring such power, 
unless it has been registered.” 

The question resolves itself into this :—whether by the last 
sentence of paragraph 2 of the award the arbitrators purport to 
confer upon “the second party” aright title or interest to or in 
one-half of the village, which commences with the award and 
comes to an end when the sum of Rs. 61,400 with interest has 
been paid, or whether they intend merely to provide that the 
status quo (i. e., the contractual interest which arose from the 
exercise of the option) should remain unaltered until the Rs. 61,400 
and interest had been paid. ` 

In their Lordships’ opinion the latter is the true view, The 
sentence is not framed as one which purports to create or confer 
an interest. itis framed on the assumption that an interest is 
already in existence, and provides that that existence shall not 
cease until a specified event has happened. It is true that the 
interest is called “ownership”, while the exisiting interest of the 
second party was merely contractual, but the arbitrators were not 
lawyers but laymen, to whom the rightsin respect of the village 
which were being exchanged or released for cash, might well appear 
to be not inaccurately described as an ownership which was not 
to cease until the cash was paid. However that may be, the mere 
use of the word “ownership” cannot in their Lordships’ opinion 
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outweigh the consideration that the whole wording of the sentence 
points to the continuance of a status quo, and not to the creation of 
a new condition of affairs. 

The award did not purport or operate to create, declare or 
assign any right title or interest in the village, and therefore did not 
require registration under the Act. ` 

A further contention, however, was raised by the appellant, of 
this nature. Assuming, it was argued, that upon its true construc- 
tion the award did not purport or opérate to create, declare or 
assign a right title or interest in the village, nevertheless as 
between the appellant and respondents it must be taken thatit 
did, because the matter of the true construction of the award was 
ves judicata between them. 

The foundation for this argument is the decision before reférred 
to of the Allahabad High Court, that the Courts of that Province 
had no jurisdiction over the subject matter of the award within 
the meaning of paragraph 20 of schedule II of the Code of Civil 
Procedure. Undoubtedly in order to test whether the Benares 
Court had jurisdiction to order the filing of the award, the Judges 
applied the test whether it would have had jurisdiction to try a 
suit io which the relief claimed was the relief granted by the 
award. For the purpose of this test, they construed the award as 
an award which “did determine that the heirs of Ishwari Prasad 
bad a legal title to half share in the Raitar property which they- 
were entitled to retain until the receipt of specified sums of 
money” ; and they held that just as the Benares Court would have 
had no jurisdiction to try a suit claiming that relief, since the village 
was outside the local limits of its jurisdiction, so it had no jurisdic- 
tion to order the filing of the award. f 

It must, however, be borne in mind that the construction of 
the award was not an issue in the proceedings ; it was merely a 
ground upon which the Court based their decision upon the 
question which was the issue between the parties, viz., whether the 
Benares Court had jurisdiction to order that the award be filed and 
be made an order of Court. 

No case for holding that the matter of the construction of the 
award is ves judicata between the appellant and respondents can 
be based upon section iz of the Code of Civil Procedure. {n- ` 
deed this was conceded by counsel forthe appellant, who based 
his case in this regard upon what he termed the general principles _ 
of ves judicata. But it is difficult to see how those general princi- 
ples can be applicable to the facts of the present case. The 


s 


A. T. Me 


VOL, 73°]. l verivy couNcit: 





ves judi re was the. Jack of jurisdiction“ -of the Subordinate . 


Judge of Bénares and of the. High’ Court at Allahabad on appeal 
therefroni—not the reason for that’ ‘decision. ` A Court which de- 
elines: ‘jurisdiction cannot bind the “parties-by_ its reasons for de- 
*cliding. jurisdiction : such reasons . „are not ‘decisions, and are 
‘certainly not decisions by a Court’ of _ competent jurisdiction. It 
woild indeed ‘be strange if ‘ob a dispute as to the jurisdiction of 
a Court to try an issue, that Court -by -ita reasons for holding that 
it had no jurisdiction, could, upon | ‘the: principle ‘of res judicata, 
decide and bind the parties upon the ` very issue which it was in- 
competent to try. ete hid 

For the ‘reasons . indicated their Lordshisps -are of opinion that 
this appeal fails and should~ be dremmissede They will humbly so 
„Advise His Majesty. ‘ . Dae - 

-The appellant will pay the costs of the appeal. TE 

Ay. S. I. Polak & Co: Solicitors for the Appellant. 

E Å. Wilson & Co: Solicitors for the Respondents, 
Appeal disinissed. 
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‘APPELLATE CIVIL. 
a e Before Mr. Justice A. N. Sen, ; 
Gi, GOLAGHAT MUNICIPAL BOARD è :. 


ioio. , : r -v : 
ried : SONARAM GOHAIN AND OTHERS¥ 


November, 15; 15. 





Damages, suit for—Assam Municipal Act (1 Tof 1930), Sec. 320}—Burden of ‘proof 
` =-Validity of notice—Procedure to the followed by Municipality in recovering 
~ : rent for land let out—Hut built on land, sale of—Acting under the Act— 
= Notice” under the Act, when necessary—Limitation—Cause of action, when 
arises—Demolition of hut by purchaser. 


The onus is upoh the plaintiff in a suit for damages against the Munici- 

pality to prove not only service’ of notice under Section 320 of the Assam 

Mudicipal Act but- also that the notice is of the kind contemplated by’ the 

$ section, Proof of service of notice isnot sufficient, The plaintiff must prove 
a that the notite is valid, 


If the validity of notice under Section 320 of the Assam Municipal Act is 
denied by the defendant (Municipal Board) it isthe duty of the plaintiff to call 
for the notice from the Municipal Board and on the latter's failure to produce 
it, to give secondary evidence thereof. : 


The remedy of the Municipal Board for the recovery of the rent F land ‘et 
i s out lies in a suit brought in accordance with the provisions of the Code of Civil 
Procedure and the Municipality cannot recover this rent by having recourse 
either to the provisions of Sections 99 to 108 or of Section 144 of the, Assam 
Municipal, Act. : aT ck the 


If the Municipality did not~follow the correct procedure in its attempt to: 
realise the rent of land, it cannot be said that the Board was not, acting under 
the Assam Municipal Act. Once it is ‘established that the Act complained 
against was one which was done by the Board purporting to Act unden the said 
Act, then notice under Section 320 is necessary. i ay 


Pa 


Sasanka Sekhar Banerjee v. Sudhangsu Mohan Ganguly (1) referred to.- 

If a person knows that he has not under a statute authority to do ‘certain thing 
and yet intentionally does that thing, he cannot’ shelter himself by pretending 
that the thing was done with the intent to carry out the statute. - But if he had” 
a reasonable and bona fide belief that he was acting within the statute he: will be 

LES E -protected. The belief must not be an absurd belief. 


a 


: A suit instituted against the Municipal Board for damages for ‘demolition of 
con hit standing on the land let out by the Municipality by | the. porchaser 1 must be H 
brought within 3 months from the date of sale” , 3} - 


* Appeal from Appellate Decree No. 1774 of 1938, against the decrge of 
j. P. Baruah. Esq., Additional Judge ofAssam Valley Distéict at: - Jorhat, . dated 
the 11th August, 1938, reversing that of S. Kagli; Esq. 5 Munsif, Golaghat; dated 


the aist March; 1938. e 


_ + This section is similar to'séction 538 of the Bengal Municipal Act (Bengai 
Act. XV of 1932.)—Rep.™ : . - i 


(1) (1920) 1 L. R48 Cale. 48 ae m3 5 à ‘a 
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Appeal by the Defendant. : 5 Cvi. 

Suit for damages. a a ona 

The material facts appear from the judgment. : H aa 
Mr. Bhabesh Chandra Baruak fer the Appellant. 3 oe 


Sonaram Gohain. 
Mr. Manmatha Nath Ray (Jr.) for the Respondents. gay 
The following judgment was delivered- by ° 
‘Sen, J, :—This appeal is by the defendant No. r who is.the 
Golaghat Municipal Board and it arises out of a suit instituted 
against the Municipal Board and certain other persons :for damages. 
The facts which need be stated for the purposes of this appeal 
briefly are as follows’:— 


November, 18, 





. There was certain land belonging to the Gölet Municipal 
Board which was.lct out to one Rebakanta Gohain. He erected’ 
a hut on-the land which, I am told, was used as a stall in the 
municipal’ market. Rebakanta sold the hut to Jewram who is. 
the defendant No. 4. . The municipality renewed the lease of the 
land in favour of Jewram. The rent for this land fell in arrear. 
Rebakaitta owed some rent and after him Jewram owed it. The 
Municipal Board. purporting to act under Section 144 of the Assam 
Municipal’ Act brought the hut to sale on 247th February, 1937. 
The defendant No. 3 Sankar Chandra Barua was the purchaser. 
On the 24th June, 1937 Sankar Chandra Barua dismantled the hut. 
The plaintiff sues the Municipal Board; Sankar Barua, Jewram and 
Chairman of the Municipal. Board for damages on the following 
allegations : i 


-He ‘insfituted - a. suit for Rs. 88-15-3 p. against Jewram and 
- attached the hut before judgment on the oth January, 1927. He 
alleges that while this ‘attachment was pending, the Municipality 
and: the other defendants in collusion with one another got the 
hut ‘sold fraudulently. His case is -that the Municipality had no 
legal grounds “for selling the hut: and he accordingly claimed 
damages.- -The defence taken is that’ the Municipality was acting 
within the ‘Assam Municipal Act in bringing the property- to sale 
and therefore the plaintiff had no right to claim any damages 
against the Municipality. Secondly, it was contended that proper 
notice in. accordance with the provisions of Section 320 of the 
Assam Municipal Act had” Tiot been served upon the - Muni- 
ċipality. Thirdly, . it -was -contended that .the suit was barred 
by.» limitation, - inasmuch as it was’ brought `* more than -three 
months after the accrual of the plaintiff's cause of action. These 
are, the - -main grounds upon which the suit was resisted, - The 
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Cir. _ trial Court held in favour of the defendants and dismissed the 


1940. suit, against all the defendants except defendant No. 4. Against 
Golaghat Municipal this decision the plaintiff appealed and the learned lower appellate 

Board : Court has decreed the suit against the Municipal . Board ; ‘the 
Sonaram Gohain. Municipal Board appeals to this Court. 3 


| Sen, F. > as z N i 
aie Now, the first question for decision is whether notice under 


Section 320 of the Assam Municipal Act is necessary in this suit 

and if so, whether such notice has been served on the defendant 
Municipality. The learned lower appellate Court has held that 

the notice has been served. In my opinion, the lower appellate 

Court has erred in law in coming to this finding. Section 320 says 

ay that no suit shall be brought against any Board for anything done 
under this Act until the expiration of one month next after the 
‘notice in writing has been delivered at the office of the Board. 
Tt gocs on to say that “unless such notice be proved the Court 
‘shall find for the defendant.” It is clear from the provisions of 
this section that the onus is upon the plaintiff to prove not only 
‘service of notice but also that the notice is of ‘the kind of ‘notice 
conteniplated by the section. The section says: that the notice 
` -should state the cause of the suit, the nature of the relief sought, 

the amount of compensation claimed and the name and place of 

a: abode of the person who intends to bring the suit. The plaintiff 
has ` merely pledged his oath to the fact that notice was 

sent by registered post to the Municipal Board and:.‘the other 

defendants. But he nowhere stated that the notice complied 

with the requirements of Section 320. In the written statement 

there was a specific dénial of the validity of the notice. There 

can be no.doubt that the plaintiff has succeeded in proving ` 

the service of a notice. That is not sufficient. The plaintiff 

must -prove that the notice was valid. The learned additional 

District Judge states that as a notice had been served ‘on the 
Municipality it was the duty “of the Board to produce the notice 

- to show that it was not in accordance with the provisions of the 
section 320. Iam unable to accept this position. ‘By reason .of 
the denial of the validity of the notice the plaintiff was put'to strict 
proof of its validity. It was the duty of the plaintiff to call for 

the notice from the Municipal Board and on the failure of the i 
Municipal - Board to produce the document, to `give secondary 

`~ evidence thereof. No such thing was done. The notice has, 

- therefore, not been proved and the section is quite clear that unless 

such notice is přoveđ the Court shall find for the defendant. If, 

therefore, notice: was ‘necessary then in my opinion there -can be 
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no escape from the position that the suit must be dismissed. This 
leads me to the question whether notice was necessary. Now the 
section says that a notice is necessary in the case of a suit brought 
against any Board or any of its officers or any person acting under 
its directions for anything done under this Act. The learned 
Advocate for the respondent contends that the sale of the hut by 
the Municipality was w/fra vires of the Act and that, therefore, it 
. cannot be said that this suit was a suit brought for anything done 
- under this Act. I shall now examine the grounds upon which 
the learned Advocate for the respondent bases his case that the 
. act of the Muncipality was utra vires. The Municipality had 
. sold this hut for arrears of rent and the sale was held according 
to: the provisions of section 144 of the Assam Municipal Act. 
Now, I entirely agrce with the learned Advocate for the respon- 
dent that this hut could not be sold under the provisions of section 
144 of Assam Municipal Act. That section says that if money 
be due under this Act in respect of any holding from the owner 
‘thereof, on account of any tax, expenses or charges recoverable 
under this Act and if the owner of such holding or his whereabouts 
are unknown or the ownership thereof is disputed the Board after 
taking certain steps may sell the holding to the highest bidder. 
Section 144 contemplates the sale of a holding. The word ‘holding’ 
-has been defined in section 3, sub-section xo and it is clear from 
that definition that the hut erected on this land by Rebakanta, 
which was sold to Jewram, cannot possibly bea holding. Further, 
it cannot be said that the owner of the hut or his whereabouts 
were unknown, nor can it be said that there was any dispute 
regarding the ownership of the hut. J, therefore, agree with the 
learned Advocate for the respondent that the Municipality com- 
mitted an error in selling the hut under section 144 .0f the Act. 
Next, it was argued by the learned Advocate for the respondent 
that the Municipality could not sell the hut under any of the:pro- 
visions of the Act. -All that the Municipality could have done 
was to sue Jewram for the rent in the Civil Court in the ordinary 
avay and then execute the decree obtained in the suit. The learned 
Advocate for the appellant,- on the other hand, draws my attention 
to section. 141 of the Assam Municipal Act which is in the following 
terms :—“All rents, tolls and fees and all costs, expenses, or other 
moneys due under this Act to the, Board may be recovered in the 
manner provided in sections -99 to‘ 108 both inclusive”, and he 
says that as rent was due by Jewram for- the land held under the 
Municipality, the Municipality- was entitled to recover it in the 
manner provided in Sections 99 to ‘108.,of. the Assam -Municipal 
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Act. Iam not inclined to accept this view urged on behalf of 
the learned Advocate for appellant. In my opinion, section T41, 
should be read together with section r40. Section 140 says that 
“the Board at a meeting may charge rents, tolls and fees for the 
right - to expose goods ‘for sale ina municipal market and for the 
use of shops, stalls and standing therein.” It provides for the 
charging of rent not for land but for’ the right to expose goods for 
sale in the municipal market and for the use, of shops, stalls and 
standings. In the present case: the rent was charged for the land. 
Such rent, therefore, could not: be--recoverable in my opinion with 


ihethelp of the provisions of. section 141. My. attention was also 


drawn to the provisions of section 40 of the Assam Municipal 
Act which empowers the Board ata meeting to acquire land by- 
purchase or by gift for the purposes of ‘the Act.and also to sell, 
let}, exchange or otherwise dispose of any land not required: for 
such purposes. It is argued, by the learned © Advocate for the 
appellant that the Board had the power, therefore, to let the land, 
which is the subject matter of this appeal and to sees the rent 
therefor. according to the provisions of section r41.- As I haye 


. said-before, in my opinion, ‘section 141 relates to rents s Specified in 


section 140 ‘and to other monies due under the Act., The yent 
which may be- recovered for land let out under..section 40 cannot 
come.under the terms, “monies due under the Act,” because sec- 
tion 40 expressly: says that only such land may be let out’as is not 
required for the purposes of the Act. Iam of opinion, therefore, 
that upon a proper construction of the various provisions of the 
Assam Municipal Act the remedy of the Muncipal Board for the 
recovery of the rent of the land lay in a suit brought in accordance 
with. the provisions of the Civil Procedure Code and. that the 
Municipality could not recover this rent by having recourse ` either 
to the provisions of sections 99 to 108 or to the provisions of section 
144. , But does it follow from this that no notice was necessary 
under section 320 of the Assam Municipal Act? In my opinion, 
although the Municipality has not followed the correct procedure 
in its attempt to realise the rent of the land, it cannot be said that 
the Board was not ‘acting under the Act. The Board took a wrong 
course but it certainly purported to proceed under the Act, and 


-once it was established that the act complained against was one 


which was done by the Board purporting to act under the Muni- ° 

cipal Act then notice is necessary. In this connection I would 

refer to the case of Sasanka Sekhar Banerjee v. Sudhangsu Mohan 

Gon (1). This was a suit for the neyo of damages due.to 
- (1) (1920) I.L. R. 48 Cale. 45. - =s ae Aiu 73 VEN 
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an unauthorised distress warrant issued by the vice-chairman of a 
Municipality. It was contended there that the act was uira vires 
and it was not something which was done under the Act to which 
the provisions of section 363 of the Bengal Municipal Act apply. 
That section is similar to section 320 of the Assam Municipal Act 
and provides-for a notice to the commissioners of the Municipality. 
Reference was made. to certain English cases and it was held that 
anything done by the defendants acting color officii would amount 


to something done under the Act and would be protected. Every- 


thing done Jona fide under the colour of the provisions of the 
statute would come under the protection of the statute. Ifa per- 
son knows that he has not under a statute authority to do certain 
.thing and yet intentionally does that thing, he cannot shelter him- 
self by pretending that the thing was done with the intent to carry 
out that statute. But -if he had_a reasonable and Jona fide belief 
that he was acting within the statute then he will be protected. Of 
course that belief must not be an absurd belief, That is the view 
which has been taken in the case just referred to by me. Now, 
in this case I do not think that it is possible to say that the Muni- 
cipal Board acted mala fide. The trial court found that there was 
no fraud or collusion and the lower appellate Court has come to 
a similar finding saying that there was no sufficient evidence to 
establish fraud or collusion. But the learned Additional District 
Judge holds that it was the duty of the chairman of the Munici- 
pality to acquaint himself with the provisions of the law. He says 
“There is no definite evidence to show that defendants Nos. 2, 3 
and 4 acted in collusion or fraudulently to bring about the sale 
.of the disputed hut. On the other hand, I must remark that it 
was the duty of defendant No. 2 as the then-Chairman of the Muni- 
cipality to make himself fully acquainted. with the provisions of the 
law. Ignorance of law is no excuse and in the present case the 
action of the Municipal authorities in selling the house, attached 
by the Civil Court at the instance of the appellant, must be 
characterised: as high-handed. -arbitrary and absolutely unlawful. 
Such irregular acts have the effect of riding rough-shod over the 
valued rights and privileges of the citizens.” Now, these rather 
strong and high-sounding words do not really touch the matter. 
The act of the Municipality would be protected so long as the 
Municipality purported to act according to -the provisions of the 
Act and so long as itacted dona fide and inthe belief that what 


it was doing was lawful. -In-my opinion the Municipal Board ia 


acted-in the bona fide belief that it was acting legally; This belief 
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is not absurd ; I hold that notice was necessary ; as the plaintiff 
has not been able to prove that a valid notice had been given, the 
suit is liable to be dismissed. 


The next question relates to whether the suit is barred by limi- 
tation. Section 320 of the Act says that every such action shall be 
commenced within three months next after the accrual of the cause 
of action and not afterwards. The point for decision is whether 
the cause of action arose on the date of thc sale which was the 


` a7th February, 1937. The learned Advocate for the respondents 


contends that the cause of action did not arise when the hut was 
sold but it arose when the hut was dismantled. The dismantling 
of the hut was done on the 24th June, 1937. He points out that 
if that date is taken to be the date of the accrual of the cause of 
action his suit is within time. I am not able to accept this view. 
In my opinion, the cause of action arose on the date of the sale. 
So far as the Municipality is concerned, it cannot be said that the 
cause of action arose on the date of the dismantling, inasmuch as 
the Municipality had nothing to do with the dismantling of the hut. 
The hut was dismantled by the purchaser and not by the Muni- 
cipality. ‘The cause of action arose, in my opinion, when. the | 
property was sold. The suit has been brought more than three 
months thereafter and it is, therefore, barred by limitation. The 
trial Court found against the plaintiff on the ground of limitation. 
‘The learned Additional District Judge has dealt rather curiously 
with this point. Thisis what he says: “I must hold that, even 
if, for argument’s sake, it be held that Section 320 applies, there 
has been substantial compliance with the provisions of Section 320 
of the Act on the part of the plaintiff and that the suit was insti- 
tuted within the limited time fixed by this Act. If Section 320 
does not apply, the plaintiff would have one year’s time to sue for 
damages under the ordinary statutes of the land. Therefore, no ' 
question of limitation can arise.” Ihave not been able to under- 
stand what the learned Additional District Judge means. It is 


‘true that if Section 320 does not apply, the ordinary law of limita- 


tion would apply and not the special law. This would give the 
plaintiff one year’s time to institute the suit and the suit would be 
in time. But if Section 320 does apply, then the period of limita- 
tion is three months from the date of the accrual of the cause of 
action. The learned Judge really does not deal with the question 
-as to’when the cause of action arose nor does he give any reason 
‘for his view that the suit is within the special period of limitation 
fixed by Section 320. The question of substantial compliance with 
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Section 320 has nothing to do with the question of limitation. I Civi. 
am unable to appreciate how the learned Judge comes to hold 1940. 
that the suit is within the special period of limitation fixed by Goure Muntelpal 
Section 320. In my view the suit is barred by limitation. Board 


. . . . v. 
Another point taken by the appellant is that even ‘if the action Sonarm Gohain. 


-of the Board was «dtra vires, the plaintiff could not succeed inas- Sen, F. 
much as it cannot be held that there was any intentional infringe- -— 
ment of the rights of the plaintiff by the Municipal'Board. I do 
not think it is necessary for me to go into this question in view 
of the findings already arrived at by me on the other points. I 
hold that this suit is liable to be dismissed on the ground that the 
plaintiff has failed to prove that a valid notice had been served 
and also on the ground of limitation. I, accordingly, allow this 
appeal and dismiss the suit,- The appellant will get his costs 
throughout. 
Leave to appeal under Section 15 of the pene Patent is asked 
for and is refused, ngs i i 


A T. M Appeal allowed. 





Before Mr. Justice Muk Merge 
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NARENDRA CHANDRA DE AND OTHERS - Civit, 


ò. ; 1940, 


-RAJENDRA CHANDRA CHANDA AND ANOTHER.* PE 


December, 2. 





7 Ejectment—Second appeal—Conclusions drawn from entries in record-of-rights— 
Fote, meaning of—Nankar, meaning of—Secondary evidence—Uncertified 
copy of deposition—Evidence Act (I of 1872), section 63, sub-section (3)— 
Man, who copied and man, who compared, both dead—Their signatures 
proved—Gr ant of office and grant of land burdened with service—Land, how 


resumed. 


The conclusion which the Court draws on a consideration of all the different 

‘entries in the record-of-rights is one of fact and even, if there is any error in 

interpreting a portion of the settlement record, there is no error of law committed 
by the Court. 

* Appeal from Appellate Decree No. 1603 of 1938, against the decree of 
Probodh Chandra Ghose, Esq., Subordinate Judge, 5th Court, of Dacca; dated 
the 22nd August, 1938, confirming that of Krishna Kumar Mitra, Esq., Munsiff, 
grd Court, Narayangunj, dated the 23rd May, 1938. 
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Civit. Anup Mahto v. Mita Dusadh (1) referred to. 
1940. The word ‘jote’ is a general expression and means a tenancy of any kind. 
Narendra Chandra The word ‘nankar’ though literally means rent-free, it has a technical meaning 
De 


in certain locality and means a tenancy, where the tenant enjoys the rent -as 


v. 
Rajendra Chandra Wages for the services he rénders to the landlords. 


Chanda. An uncertified copy of a deposition cannot be used as a secondary evidence 


though the man who was alleged to have made the copy as well as the man who 
compared it are dead and their signatures are proved by a person who was 





acquainted with their handwriting. 


If the grant be an office which is to be remunerated by enjoyment of land, the 
land is resumable on refusal by grantee to perform the service; but if it bea 
grant of land, then the land can be resumed. If only the grantor proves it 
affirmatively that it is one of the terms of the grant that the continued perform- 
ance of the services js a condition to the continuance of the term. 


Shrimant Lakhamgouda Basavprabha Sardesai v. Raosaheb Baswantrao alias 
Annasaheb (2) and Alexander John Forbes v. Meer Mahomed Tuquee (3) 
teferred to. Sr 


Appeal by the Defendants. 

Suit for ejectment. 

The material facts appear from the judgment. 

Mr. Phani Bhusan Chuckerbutty for the Appellants. 


Messrs. Chandra Sekhar Sen and Nirmal Chandra Nandi for the 
Respondents. l 
CAV 
The following judgment was delivered by: _. 
. Décember, 2. Mukherjea, J. :—This is an appeal on behalf of the defendants 
ae and it arises out of a suit commenced by the plaintiff for recovery of 
khas possession of the lands in suit on the allegation that the 
defendants held the same in service tenure on condition of rendering 
certain menial services to the plaintiff and as there was a refusal on 
the part of the defendants to render such services since Chaitra 1342 
B. S., the plaintif was entitled to resume the lands, : 


The defence was that one Kailash Chandra De the predecessor 
of the defendants served as a feshi/dar of the-plaintiff’s estate when 
the plaintiff was a minor and as a reward for his services, the 
plaintiffs mother on behalf of the plaintiff made a gift of the suit 
lands to him to be held in raiyati right without payment of any rent. 
The defendants denied categorically that they or their predecessors 

,rendered any services, menial or otherwise, to the plaintiff. Both 


A 


~2(s) (1933) 59°C. L. J. 147 (153) ; 38 C. W. N. 365.(373) ; L? R. 61 I. A. 93. 
(2) (1931) 53 C. L. J. 544; 98C. W.N. 721.. : due dee awe 
(3) (1870) 13 M. I. A. 438. aes 
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the Courts below believed the plaintiff’s story and made a decree in 
his favour. The defendants have come up on appeal to this 
Court. 

Mr. Chuckerbutty who appears for the appellants has raised 
several points in support of the appeal. He has contended in the 
first place that the entries in the record-of-rights upon which both 
the Courts below practically based their decision were ambiguous 
and did not shew that the disputed lands were ¢hakran lands which 
‘the defendants held as service tenants. Secondly, he has argued 
that Exhibit 1 did not contain any admission as to the lands being 
chakran lands as was supposed by the Subordinate Judge and that 
the other document viz., Exhibit 3 upon ‘which he placed reliance 
was neither legally proved nor was admissible in evidence. His 
third argument is that even if it was a service tenure, the Lower 
Appellate Court ought to have considered the point as to whether 
this was a grant of land burdened with certain services or there was 
a grant of an office merely which was to be remunerated by the use 
of land ; and the case could not be disposed of unless there was a 
decision on this point. The last point taken is that as the service 
tenure camé into existence subsequent to the passing of the Transfer 
of Property Act, it was necessary under section 111, clause (g) of 
the Act that the landlord should signify his intention to determine 
the lease by some overt act and unless such overt act was proved, 
the plaintiff was not entitled to succeed. 

As regards the first point,.both the Courts below have inter- 
preted the entries in the settlement record to mean that the lands 
in suit were cakran lands which were held by the defendants on 
terms of rendering services as Jhandari. The question is one of 
inference to be drawn from the statements in the Khatiyan and as 
was held by their Lordships of the Judicial Committee in the case 
of Anup Mahto v. Mita Dusadh (1), such inferences are inferences 
of fact with , which the High Court cannot interfere in second 
appeal, `I do not agree “with Mr. Chuckerbutty that what the 
Subordinate Judge meant was that the entries in the record-of- 
rights were ambiguous and that the ambiguity was only removed 
by the alleged admissions contained in the two documents, Exhi- 
bits t and 3 which Mr. Chuckerbutty invites me to discard. The 
learned Subordinate Judge construed , the various items in the 
Khatiyan and came to the definite conclusion that they supported 
the case of the plaintiff. He went further and said that even if 


there was anpamhigmy in the ‘said records; that was removed by = 


(1) (1933) 59 C.'L. J. 14 E3; 38 C. W. N. 365 (373) ; L R, 611, A. 93. 
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the statements of the defendants’ predecessor contained in Exhibits 
tand 3. Thus even apart from the alleged admissions in Exhibits 
1 and 3, the Subordinate Judge in conformity with the trial Court 
came to the finding on the basis of the record-ofrights that the 
lands in suit did constitute a service tenure unless there .was any 
misdirection on a point of law vitiating his finding. I- would con- 
sider it to be unassailable in Second appeal. The C. S. Khatiyan 
describes the lands as ‘jote Chakran Kailas Chandra De’ which 
means that it was a service tenure held by Kailas, the word ‘jote 
being a perfectly geneval expression to mean tenancy of any kind. 
The next item .of the entry relates to the status of the ‘holder and 
‘it describes the status of Kailas as that of a raiyat. Kailas was a 
raiyat of the village and the entry might mean that he- used the 
land for agricultural purposes. ‘That he was not described as a 
settled raiyat or an occupancy raiyat is, in my opinion, important 
and it rather strengthens the view that the tenancy being a service 
tenancy, no occupancy rights could .be acquired in it. The 
-Khatiyan next records that the larids are rent free or wisžar and 
-that cesses are payable to the éxtent. of -2-6 pies annually. The 
-entry of ‘niskay’ is rather ambiguous and fits in with thé’story of 


-both sides. But Mr. Chuckerbutty contends—and I think not 


improperly—that the payment of cess is a- very material factor which 
goes to show that the tenant could not -bùt be a cultivating tenant. 
The Subordinate Judge did consider this matter and he was of 
opinion that it was not a thing of so much importance as would 


‘justify the drawing of an adverse inference- against the plaintiff and 


Mr. Sen suggests that the entry after all'inay be due to a mistake. 
Against the remarks column again, the expression “Chakran 
Bhandari? is used which indicates -cléidirly the character of the 
tenancy. I think that the conclusion: which the appellate Court 


‘has drawn on a consideration of all these different entries is a 


conclusion of fact and even if there is any error in interpreting a 
portion of the settlement records, there is no error of law which 


` the Subordinate Judge can be said to have committed. 


The second’ point taken by “Mr. Chuckerbutty relates to the 
‘admissions: contained in the two documents Exhibits -r and - 3. 


- The Courts below relied upon the statements in both these two 


‘documents and, in their opinion, they fortified the inference which 


| they drew- from the C. S. records. Exhibit 1 is a copy -of the 
“written statement filed by Kailas, the predecessor of the’ defendants 
“in Title Suit No. 80 of 1895 in which ‘the- plaintiff “was a pérson 


who, held these lands asa stkhdar under the landlords previous to 
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its being let out to the predecessor of the defendants, and Kailas 
as well as the landlords were made parties defendants. What Kailas 
said in his deposition runs as follows : f 

“The plaintiffs having given up si#idart work and relinguished 
the land, defendants 1 and 2, the landlords, took the said land 
into their Khas possession and began to possess and cultivate the 
same. Subsequently, in 1298 B.S. I having become a candidate 
for enjoying plot No. 1 by way of xankar and the landlords, defen- 
dants Nos. 1 and 2 having given the said land to mic for enjoyment 
as nankar, I, having builta house on plot No.1, the Jd/i//i land, 
since 1298, have been enjoying and peel the, same by way of 
nankar since the time.” 

What Mr. Chuckerbutty says is this; that the plaintiff i in that 
suit was undoubtedly ‘described to be a sikhdar who held these 
lands in sidari: right, but Kailas. never said that he too was a 
‘stkhdar. and held the lands in the. same sight as° the previous 
tenants. On.the.other hand, it was expressly stated that he was 
enjoying the lahd as a ‘xanxkar’ which. means nothing else but a 
rent free. tehaticy. ‘Mr. Sen ‘who appéars-for the respondents has 
‘argued that the word ‘ zavkar? has-got-a technical meaning in this 
locality’ and, means a service tenancy. No doubt the word ‘ zankar’ 
literally means ‘rent free? but whether or not it has a technical 
meaning in this locality as is suggested’ by-iMr. Sen I believe that 
both the parties. to’ the present ‘suit havé- used it in a somewhat 
technical sense.’ ‘Phe word as “used in. the -plaint and in the 
written. statement seems -to` suggest that it means a’ tenancy, 
where the tenant :enjoys the: rent as’ wages’ for the. services 
-he renders to the’landlords. -Lhe plaintiff. in.his plaint describes 
the defendants’ tenancy as a ‘wankar’? and the defendants in 
their written.’ statements, strenuously denied’. that assértion. ‘The 
evidence given by the defendants is. much in. the. ‘same strain, 
-The statement therefore, in, Exhibit I_-is_not altogether irrelevant 
and is of some assistance tọ ‘the plaintiff, however slight that 
assistance might be. veer eee ; : i 

`The word ‘sikhdav’ definitely occurs in Exhibit 3 which is an 
uncertified copy of a deposition given by Kailas in a criminal case. 
Exception ‘has been taken by Mr.- Chuckerbutty to- thé reception 
of this document as evidence in the suit. Undoubtedly jt was not 
a certified copy and it cah- be: used as secondary evidence only 
-if it. could be regarded ás a ‘copy made from of compared with 
-the. original as laid down- in--Sub-ection 3 of Section 63 of the 
~Indian Evidence Act: “The man who was alleged to have made 
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the copy is dead and so also is the man who compared it with the 
original and their signatures only have been proved by the clerk 
who was acquainted with their handwriting. I do not think that 
it has been sufficiently proved in this case that it was made from 
or compared with the original and in these circumstances, I am 
inclined not to accept it as evidence. But the exclusion of this 
piece of evidence would not justify me in sending the case back. 
As I have already said, the Court of appeal below relied upon 
Ex. 3 as also upon Ex.1 only by way of corroboration. It had 
come to an independent finding in favour of the plaintiff on the 
strength of the record-ofrights. Even if this copy of the deposition 
is left out, I do not think it will in any way affect the judgment 
of the lower Appellate Court. On the whole, I am of the opinion 
that the Courts below were right in holding that the disputed Jands 
were held by the defendants as service tenants on condition of 
rendering services to the landlord. Whether the defendants who 
are educated men and occupy decent positions in society did 
actually render any menial services as late as 1342 B.S. seems 
tome to be extremely doubtful. But the fact remains that the 
tenancy is a service tenancy and the defendants are unwilling to 
render the services. The question now is whether they are liable 
to be ejected. 

Mr. Chuckerbutty has argued that it was incumbent upon the 
lower Courts to come to a precise finding as to the nature of the 
tenure viz. as to whether it was the grant of a land burdened with 
the services or the grant of an office which was to be remunerated 
by enjoyment of land and without coming to any such finding, 
they were not justified in making a decree in favour of the 
plaintiff. 

The Lower Appellate Court in its judgment disposes of the 
matter in the following way : 


“There is no question whether fit was a grant of land or grant 
of an office as in any case the defendants are to vacate as they 
are not willing to perform the service and in view of Section 181 
of the Bengal Tenancy Act occupancy right cannot be acquired 
in service tenure.” I think that the law has been stated here too 
broadly and somewhat inaccurately. If this was a grant of an 
Office, prima facie the lands would be resumable on refusal to 
perform the services. If it was a grant of lands, then the lands 
could -be resumed if only the grantor proved it affirmatively that 
it was one of the terms of the grant that the continued performance 
of the services would be a condition to the continuance of the 


. 
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tenure [vide Shrimant Lakhamgouda Basavprabha Sardesai v. 
Raosaheb Baswantrao alias Annasaheb (1) and Alexender John 
Forbes v. Meer Mahomed Tuquee (2).| 

In the present case, ıt seems to me that the plaintiff made a 
definite case in the plaint that it was the grant of an office and 
the grantee enjoyed the land in lieu of wages. The defendants 
denied the allegation in ¢o¢o and asserted that it was a raiyati settle- 
ment, pure and simple. It was not their case that it was the grant 
of land which was burdened with certain services. Inthese circum- 
stances, itwas not necessary for the Courts below to go into and 
decide the question whether what was granted was an office or the 
land itself. 

The last point taken by Mr. Chuckerbutty also seems to be 
without substance. Itis no doubt true, as was held in the case 
of Ramnath Sil v. Siba Sundari Debya (3) that if the service tenure 
was created after the passing of the Transfer of Property Act and 
the tenant renounced his character as service tenant, the landlord 
before succeeding in a suit in ejectment must prove that there 
was an overt act on his part to determine the lease. This point, 
however, was not raised in either’ of the Courts below. On 
the other hand, an express issue raised on the question of 
notice wag abandoned in the trial Court. Had this point been 
taken at the proper time, the plaintiff would have been able to 
prove that there was at any rate a demand for possession which 
would be quite enough to satisfy the réquirements of Section 111(g) 
of the Transfer of Property Act. 


The result is that this appeal fails and must be dismissed. 
I make no order as to costs. ` 


AT. M Appeal dismissed, 
_ (G) (1931) 53 C, L. J. 5445 35 C. W. N. 721. 


(2) (1870) 13 M. I. A. 438. 
(3) (1915) 25 C. L. J. 332. 
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Present: Viscount Maugham, Lord Russell of Killowen, ` 
-` Lord Wright, Sir George Rankin, and 
Mr. M. R. Jayakar. 
P.C. ; l 
En . ©. Ra. O. M. Sp. (FIRM) 
1940. $ : 
September, 17. : ‘ ; : ' 
= -< PDL. N. K. M. NAGAPPA CHETTIAR 
f i AND ANOTHER. 


[ON APPEAL FROM THE Hios COURT or JUDICATURE 
at MADRAS. | 


Limitation—Action based on fraud, misconduct and mistake—Time runs Srom 
„plaintif acquiring knowledge of cause for complainti—Indian Limitation Act 
` © (Act IN of 1908), Sch. I. Articles 36, 120—Trusts—Trust fund paid with 
authority to invest in his business—Discharge by fayee of overdraft with the 
Bank—Legality—Procedure—Consent of Advocate-General to action, not 
necessary in recovering trust property in the hands of stranger to trtst— 

Code of Civil Procedure (Act V of 1908), sectiott 92.. 

By Article 120 of the first schedule to the Indian Limitation Act; a period-of 
limitation of six years is prescribed for a “ suit for which no period of limitation 
is provided elsewhere in this schedule” and the time from which the period’ 
begins to run is stated to be “ when the right to sue accrues, ” 


The decisions in India have established a rule of limitation under Article 120 
of the Indian Limitation Act, by which the plaintiff in the cases to which the 
rule applies cannot be debarred of his remedy unless with knowledge of his rights 
he has been guilty of delay : - 


g Venkateswara Ayyar v. Somasundaram Chettiar (1); Peruvi Viswanadham v. 
Pendala Narayana Dass (2); Lal Singh v. Fai Chand (3); Mathura Singh v. 
Rama Rudra Prasad (4) ; M. Basarayya v. Majeti Bapana (5) approved. 


Where an action is brought on the ground of fraud, misconduct or mistake on 
the part of the defendant, the right to sue is deemed to accrue under Article 120 
of the First Schedule to the Indian Limitation Act, at the time when the plaintiff 
comes to know of the fraud, misconduct or mistake in question and it is 
accordingly from then that time will begin to run against him. 

Held, that Article 120 of the First. Schedule to the Limitation Act and the 
above principle and not Article 36 would apply toan action againsta Bank 
where the plaintiff paid to his uncle for the conduct of certain charities, moneys 


(1) (1918) 44 I. C. 551. (2) A. I. R. (1928) Mad. 837. 
(3) (1930) I. L. R. 12 Lah. 262. 

(4) (1935) I. L. R. 14 Pat. 824. 

(5) A. I. R. (1930) Mad. 173. 
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which were credited to the account of those charities with the defendant Bank 
and where the Bank subsequently transferred those moneys to the uncle’s 
account in discharge of the latter’s overdraft with them: 


Held, that the circumstances in which the discharge by a person of his over- 
draft by transferring trust moneys to his own account did not come within the 
scope Or intention of the authority given by the person providing those trust 
moneys to the recipient to ‘ invest the trust funds in his own business, ” 


The consent of the Advocate-General under section 92 of the Code of Civil 
Procedure is not necessary to the bringing of an action to recover trust property 
in the hands of a stranger to the trust.- z 

Privy Council Appeal No. 67 of 1939 from a decrec of the High 
Court, Madras dated the 9th May, 1938 in its appellate jurisdiction 
(Leach, C. J. and Krishnaswami Ayyangar, J), reversing a decree, 
dated.the 27th March, 1936 of that Court in its original civil 
jurisdiction (Lakshmana Rao, /.). 

The plaintiff Nagappa and his minor brother were with their 
uncle Subramanyan, members of a joint Hindu family. After the 
death of Nagappa’s father in 1904 a partition of the assets of the 
family business was effected the main term of the partition agrec- 
ment being that the uncle should take over the whole of the 
business. 

The plaintiff’s father had been interested in two religious chari- 
ties, and before the partition certain sum had been credited to one 
of the charities in the books of the business. The partition agree- 
ment provided that the two members of the family should furnish 
a capital of Rs. 10,000 for each of the charities. The plaintiff 
accordingly drew and gave to his uncle two undis, dated December 
I, 1916, forthe sums which he had agreed to find. The hundis 
were drawn on the plaintiff's account with the defendants, a firm 
of bankers. They were made payable to. bearer, but each was 
headed with the name of the charity concerned under the word 
“credit”. ‘The defendants, when the uncle presented the Audis, 
credited them in each case to an account in the name of the charity 
concerned. The sums remained to the credit of the accounts of 
the charities until February ro, 1920, on which date they were 
transferred to the uncle’s account with the defendants and the two 
accounts of the charities were closed, the result of the transaction 
being that the uncle’s overdraft with the defendants was cancelled. 
The plaintiff accordingly brought this action to compel the defen- 
dants to refund to the charities the sums so reccived by them in 
reduction of the uncle’s overdraft, contending that that application 
of the money constituted a breach of trust by the uncle of which the 
defendants had notice and by which they profited. The trial Judge 
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dismissed the action. That decision was reversed on appeal. The 
defendants had appealed to His Majesty. 


The facts are set out in detail in the judgment. 


Sir Herbert Cunliffe, K. C, and Wallach for the Appellants : 
To deal with the case first on its merits: Itis submitted that the 
handing over by the plaintiff to Subrahmanyam of the two Aundis 
constituted an investment of the sums which they represented in 
the latter’s business. The heading “Credit charity so & so” was 
no more than an indication of which of the several accounts which 
Subrahmanyam kept with the defendants was to receive the money. 
Subrahmanyam having authority to invest the moneys in his own 
business in fact followed the course for some time of leaving them 
with the detendant bank to earn interest. The ultimate transfer 
of the moneys to his own account by Subrahmanyam was no breach 
of trust. In any case the plaintiff only proceeded against the 
present defendants after his failure to recover against Subrahmanyam 
in the latter’s insolvency. ‘The former proceedings were on the same 
facts as the present—while they do not operate as ves judicata 
against these proceedings—it is not without relevance to call atten- 
tion to him here: Referred to sections 40 and 42 of the Evidence 
Act. 

The bank’s exact position in relation to the transfer of February 
1920 needs consideration. First, it is submitted, it is not material 
that the bank had notice of the trust i. e., knew that the moneys 
were trust funds. Next, it is to be observed that the bank does not 
act on its own initiative ina matter like this. It acted under:the 
orders of Subrahmanyam, orders which it was not entitled to refuse 
to obey. 


If, as appears to have been admitted in the Court below, 
Subrahmanyam was given control over the moneys, with power to 
invest them in his own business, the paying in of the moneys by 
Subrahmanyam to the account with the defendant bank was such an 
investment. The transaction of 1920 was no more than a re-invest- 
ment of the moneys, and the Court consequently in our submission 
could have committed no breach of trust in effecting the transfer as 
it did. More than that, the bank had actually no power to refuse 
to obey Subrahmanyam’s instructions: See Grey v. Johnston 
(1); also Referred to Coleman v. Bucks & Oxon Union 
Bank (2).] 


(1) (1868) L. R. 3 H. L. 1. 
(2) L. R. [1897] 2 Ch. 243. 
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In any case what was there in this very comment on garden 
transaction to lead the bank to suspect that any breach of trust 
might be constituted by it. 

The plaintiff has in any case been admitted a creditor in 
Subrahmanyam’s insolvency, and the bank is entitled to set off in 
respect of whatever he recovers in that insolvency. Moreover there 
should be a deduction in respect of moneys spent by Subrahmanyam 
on the charities during the many years for which he carried them 
on without complaint. i 

Also referred to Code of Civil Procedure, Order XXXI, Rule 2 
in support of a submission that the action was imperfect in that all 
the trustees were not before the Court. 

Wallach following :—Let it be assumed, first, that Article 120 
of the Limitation Act applies to this case: Time must have begun 
to run against the plaintiff either on February 10, 1920, when the 
money was withdrawn and used to cancel Subrahmanyam’s overdraft, 
or in 1924 when the plaintiff received notice of the withdrawal. 
At one or other of those times his cause of action arose. The 
general remarks made in Bolo vy. Kok/an (1) are not applicable 
because the facts in that case are so very different. 

[Viscount Maugham—But the expression “upon the right to sue 
accrues ” implies necessity that the plaintiff should know that he has 
a cause of action, does it not ?] 

Counsel referred to section 18 of the Act and to the following 
cases: Annamalai Chettiar v. A. M. K. C. T. Muthukarupan 
Chettiar (2) ; Subbiah Thevar v. Samia ppa Mudatiar (3) ; Lal Singh 
v. Jai Chand (4); Mathura Singh v. Rama Rudra -Prasad (5) ; 
Peruri Viswanadhan v. Pendela Narayana Das (6) ; Ottappurakkal 
Thashate Soopi v. Cherithil Pallikkal Uppathumma (7); Fenkata- 
chella Reddiar v. Collector of Trichinopoly (8).] 

[Zord Russell of Killowen—But how can the: plaintiff be said to 
have had the necessary knowledge before 1929 ?] 


He knew in 1924 that the account in which the trust 
moneys stood had been closed. All that he did not know was the 


(1) (1930) L. R. 571. A. 325 ; 52 C. L. J. 450. 
(2) (1930) L. R. 58 I. A. 1 ; 54C. L. J. 175. 
(3) I. L. R. (1938) Mad. 586. 

(4) (1930) I. È. R. 12 Lah. 262. 

(5) (1935) I. L. R. 14 Pat. 824 (847). 

(6) A. I. R. (1928) Mad. 837. 

(7) (1909) I. L. R. 33 Mad. 31. 

(8) (1914) I. L. R. 38 Mad. 1064. 
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nature of the transaction—namely, that no money had passed. But 
it was open to him in 1924 to take proceedings. 

But, it is submitted, it is not Article r20, but Article 36 “ For 
compensation for any malfeasance, misfeasance or non-feasance, 
independent of contract............ ” which applies to this case. For 
that article the period of limitation is only two years, so that the 
suit is clearly barred. 


Finally, it is submitted, this suit is incompetent because insti- 
tuted without the consent of the Advocate-General under section 92 
of the Code of Civil Procedure. 

There was no appearance by or for the Plaintiff-Respondent. 

GQ AY. 

Their Lordships’ judgment was delivered by 

Sir George Rankin: This appeal arises out of a suit filed 
on the Original Side of the High Court at Madras on 29th April, 
1933, and is brought from the decree of an Appellate Bench dated 
gth May, 1938, reversing a decision of Lakshmana Rao J. dated 
27th March, 1936, whereby the suit had been dismissed. All the 
parties to the suit are Nattukottai Chettiars. The appellant is 
a firm which is known by the letters O. RM. O. M. SP., and which 
carries on business at Madras as bankers and moneylenders. It 
was the first defendant to the suit and it will be conveniently 
referred to as the appellant bank. The plaintiff Nagappa and his 
younger brother Lakshmanan were the sons of one Minakshi- 
sundaram, whose brother Subrahmanyam, though not an original 
defendant, was added as the second defendant to the suit by an 
order dated 24th January, 1934. They were members of a joint 
Hindu family and had a family business in “piece-goods” (cloth) 
at Madras and other places—the plaintiffs father’s share being 10 
annas and Subrahmanyam’s 6 annas. After the death of the 
plaintiff's father in 1914 a partition of the assets of business was 
effected with the aid of certain business friends and the terms of this 
arrangement were embodied in a yadast or note dated ryth January, 
1916, which the plaintiff signed on behalf of himself and his 
brother, who was then a minor. The main term was that the 
business should be taken over in its entirety by Subrahmanyam. 
It appears that the plaintiff's father had been interested in two 
religious charities, one for the supply of water to worshippers ata 
certain place in the hills, and one for the supply of cloth for the 
purposes of atemple. Before the partition a sum of Rs. 2,000 
had been credited in the books of the business to the temple and 


- it was arranged at the time of the partition that the two branches 
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of the family should provide in alla capital of Rs. 10,000 for each 
of these two charities. The shares in which they were to provide 
the money were five-eighths and three-cighths—i.e., 10 annas and 
6 annas, according to their shares in the business. As Rs. 2,000 
had already been provided for the temple, the plaintiff's branch 
had to find Rs. 5,000 for that and Rs. 6,250 for the water charity. 
The yadast by clause 13 thereof provided that both branches of 
the family should manage and conduct the charities. Acting upon 
this arrangement the plaintiff drew and handed to his uncle, 
Subrahmanyam, two hundis, each dated rst December, 1916, for 
the money which his branch had agreed to find—that is for 
Rs. 5,000 and Rs. 6,250 respectively with interest at the Madras 
nadappu yate from 17th January, 1916, the date of the yadast. The 
plaintif had a banking account with the appellant firm and the 
hundis were drawn on that firm. ‘Though made payable to bearer 
they were headed with the name of the charity concerned under 
the word “credit”—that is, showing the charity as the party or 
account in whose favour they were intended. It is not necessary 
that the terms of the hundis should be here set out. ‘They were 
taken by Subrahmanyam to the appellant bank and on rth Sep- 
tember, 1917, the bank endorsed each with a statement that the 
amount with interest to date had been received. It is admitted 
that the bank credited these sums in each case to an account in 
the name of the charity concerned, though Subrahmanyam had 
had an account with the appellant bank since 6th January, rory. 
The monies remained at the credit of the charities with the appel- 
lant firm until the roth February, 1920, by which time they 
amounted in all to Rs. 15,732-r5-9. On that date they were 
transferred to the credit of Subrahmanyam’s account and the 
accounts in the name of the charities were closed. The transaction 
is clearly and simply described in the Case of the appellant bank 
as follows :—A book entry of Rs. 15,700 was made in favour of 
the appellant bank thereby cancelling an overdraft of Subrahmanyam 
in the books of the appellant bank and the balance of Rs. 32-15-9 
was paid to Subrahmanyam in cash. At the same time Subrah- 
manyam in his own books in his moneylending business opened 
new accounts in the names of the two charities—that is 
Rs. 8,740-8-9 in favour of one and Rs. 6,992-7-0 in favour of the 
other charity. 


To challenge this transaction is the purpose of the present 
suit. The plaintiff seeks to make the appellant bank liable to 
refund to the charities the money received by it in reduction of 
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Subrahmanyam’s overdraft on the footing that this application of 
the money was a breach of trust on the part of Subrahmanyam of 
which the appellant bank had notice and by which ‘the appellant 
bank has profited. ' 


Some evidence was given by a witness on behalf of the appel- 
lant bank to the effect that when Subrahmanyam first handed over 
the hundis and opened the two accounts in the name of the chari- 
ties he had intimated “I shall take it whenever I want”. Their 
Lordships regard this evidence as unreliable. The witness also 
deposed that at the time of the transfer of the monies on roth 
February, 1920, cash was actually borrowed from Marwaris, was 
paid to one Chidambaram on behalf of Subrahmanyam, repaid to the 
bank by him and repaid to the Marwaris by the bank on the same 
Their Lordships regard these statements as untrue and they 
are here mentioned only to be put aside. 


day. 


Admittedly, the substantial effect of the transaction of roth 
February, 1920, was to empty the charity accounts and to cancel 
Subrahmanyam’s overdraft. Though a Hindu religious endow- 
ment is not technically for all purposes in the same position as an 
English trust and its property is not vested in its manager as trust 
property is vested in a trustee, such difference are of small impor- 
tance for the purposes of the present case. Gray v. Johnston (1) 
and Coleman v. Buchs & Oxon Union Bank, (2) were cited at the 


bar, but their Lordships do not consider that an examination of 


the case law is required to show that the appellant bank in appro- 
priating the charity moneys to itself was taking a transfer of pro- 
perty which in equity it would be bound to restore to the charities 
unless it could show that Subrahmanyam had authority to use 
these funds to pay off his overdraft. In that event no doubt the 
transfer which seemed on its face to be highly improper would 
turn out to be justified. Their Lordships will assume that if the 
transfer was within Subrahmanyam’s authority, the appellant bank 
would not be liable to restore the money by reason merely that 
Subrahmanyam in exercising his authority had failed to pay due 
regard to the interests of the charities. But the appellant bank on 
the facts of this case is without defence upon the merits unless it 
first establishes that the transfer was within the authority of 
Subrahmanyam and not a breach of trust by him. It avails nothing 
to dispute whether the transfer was due more to Subrahmanyam’s 


(1) (1868) L. R. 3 H. L. 1. 
(2) L-R. [1897]32 Ch. 243. 
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desire to put his account in credit or to the bank’s desire to be 
repaid. . 


It is said that Subrahmanyam had received from the plaintiff 
authority to do what he did. Upon this question and upon the 
‘ question of limitation—in their Lordships’ opinion the only sub- 
stantial questions in this case—it is necessary to notice some events 
which took place after the transfer had been made. Subrah- 
manyam’s account with the appellant bank is in evidence and while 
it shows a credit balance of Rs. 4,500 in May, 1920, it continues 
thereafter to be in debit the balances as struck rising in 1920 to 
Rs. 60,000, in April, 19217, to Rs. 1,132,680 and continuing through- 
out the rest of that year in the neighbourhood of halfa lac. In 
1924 the charities were no longer being kept up and before the end 
of 1925 an insolvency petition was presented in the High Court 
which resulted in Subrahmanyam being adjudicated insolvent on 
4th January, 1926. It appears that he had engaged in speculative 
purchases of immoveable property involving considerable sums. 


In 1924 the plaintiff came to know that the funds were no longer 
in deposit with the appellant bank and on rst March of that year a 
letter written on the plaintiff's behalf by an advocate claimed from 
Subrahmanyam the amount of the hundis with interest as having 
been deposited by the plaintiff and his younger brother in Subrah- 
manyam’s firm for the purposes of the charities at the nadappu 
rate of interest. This allegation was repeated incidentally in a plaint 
dated 25th April, 1924 (C. S. No. 328 of 1924) filed in the Madras 
High Court with reference to Subrahmanyam’s collections from the 
branches of the joint family business which had been partitioned by 
the yadast of r7th January, 1916. Again in r929 the plaintiff took 
steps in the insolvency to have it declared that the monies now in 
question did not pass to the Official Assignee as part of the estate of 
Subrahmanyam but were trust monies. He brought a motion to 
obtain a declaration to that effect on the footing that Subrahmanyam 
had withdrawn the monies from the appellant bank and it is clear 
enough that this proceeding was taken and maintained upon the 
basis that Subrahmanyam had been authorised to withdraw them. 
The motion failed on the ground (izer alia) that there were no 
assets left at the time of the insolvency which could be traced to 
the monies which had been withdrawn from the appellant bank. It 
is stated in the judgment of the learned Chief Justice in the present 
case that the plaintiff came to know in 1929 of the fact that the 
monies were not really withdrawn from the appellant bank in 1920 
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but were taken by the appellant bank in cancellation of Subrab- 
manyam’s overdraft so that the funds had disappeared altogether.’ 


The case made by the plaintiff in his pleading and by his owm ` 
evidence in the present suit was different from his previous state- 
ments. It was to the effect that at the time the charitable funds 
were constituted in 1916 it was agreed that they should be invested 
with a third party and not with Subrahmanyam ; and that Subrah- 
manyam should not vary the investment without the plaintif?s con- 
sent. The learned trial Judge in view of the letter of rst March, 
1924, which the plaintiff endeavoured to repudiate as a misinter- 
pretation of his instructions to his advocate, disbelieved this part of 
the plaintiff’s evidence and came to the following conclusion :— 

“ Under the circumstances it cannot reasonably be doubted that 
(Subrahmanyam) was authorised to invest the trust funds in his own 
business in consideration of his paying sadappu interest and the 
amount in question was on the same day—i. e., roth February, 1920, 
credited by him in the accounts of the dharmams in his books. 
The result of the transaction on either supposition would be to 
transfer the trust money to the business of (Subrahmanyam) and he 
was acting within his rights in doing so. ” 

The finding of fact as to the authority given to Subrahmanyam, 
contrary though it was to the plaintiffs evidence, was not contested 
before the learned Chief Justice and Krishnaswami Ayyangar, J. on 
appeal. The Chief Justice states :— 

“ The trust funds were created and it is admitted that the second 
respondent (Subrahmanyam) being the uncle of the appellant 
(plaintiff) and much older was given the management of them. It 
is also admitted that the second respondent (Subrahmanyam) was 
given the right of investing the trust funds in his own business if he 
so decided. ” 

But the Appellate Bench did not consider that Subrahmanyam 
had acted within his authority :— ; 

“ There could be no investment of the trust monies in (Subrah- 
manyam’s) business unless they were replaced. They were not 
replaced and therefore there was no investment. ‘The first respon- 
dent (that is the appellant bank) was not entitled to do what he did 
without being satisfied that the entries in (Subrahmanyam’s) books 
were going to be supported by cash. He took no steps to satisfy 
himself that this would be done. On the other hand he applied 
the trust monies for his own benefit knowing full well that (Subrah- 
manyam) was mercly intending to constitute himself a debtor to 
the trusts. ” 
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“ To invest the trust funds in his own business” is a phrase 
which stands in need of some interpretation and it is impossible that 
the trial Judge may have taken it too broadly and that the Appel- 
late Bench may have taken it too narrowly. The burden of proving 
the nature and extent of the authority is on the appellant bank 
and the fact that the plaintiffs evidence was not believed does not 
necessarily imply that the statements previously made by him in 
the letter of 1st March, 1924, the suit of 1924 and the insolvency 
proceedings of 1929 can be accepted. Subrahmanyam was not 
called nor was his absence from the witness-box explained. The 
result is that there is no direct and reliable evidence as to what 
was said by the plaintiff or his uncle on the subject of investment. 
It is to be inferred that the authority relied upon is an authority 
given by the plaintiff at the time of handing over the hundis in 
1916 or 1917—while he still bore the character of settlor and the 
endowment was not yet perfected. The trusts having arisen in 
connection with the family piece-goods business, it is not very 
difficult to suppose that Subrahmanyam who was to carry it on 
after the partition might be authorised to use the money in that 
business. It is a common practice among Chettiars to carry sums 
in their. books to the credit of a charity without intending that the 
money should be set apart or taken out of the business. ‘Ihe 
present was a case in which the money was the money of the plain- 
tiffand his brother and the business was to be their uncle’s, but 
this may not have been regarded as calling for a stricter system. 
Any wider authority to deal with the monies, even if alleged to 
have been given to the uncle, must, however, be established by 
the strictest proof. To arrive at a correct interpretation of the 
arrangement made, and to ascertain whether it covered what was 
done by Subrahmanyam in February, 1920, it is important to know 
what businesses he was engaged in at the time of the arrangement 
and to ascertain the character of the account into which the money 
went. In addition to continuing the piece-goods business and 
collecting the assets of certain shops which are mentioned in the 
yadast, Subrahmanyam seems in 1917 to have donc business of 
some sort at Penang. Whether his speculations in immoyeable 
property had then begun it is not possible on the evidence to 
ascertain, though it appears in evidence that one large transaction 
of this character took place in May, 1920. An account with the 
appellant bank called the “go-down” account was opened by Sub- 
rahmanyam in January, 1917, and would appear to have had refe- 
rence to the piece-goods business. Atsome date before March, 
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1918, he began a moneylending business in Coral Merchant Street 
and in that month an account was opened with the appellant bank 
called the account of the “street shop” in connection with this 
business. The “godown” account was closed in April, 1919, by 
a transfer to the “street shop” account of Rs. 4,401. From that 
date the latter account can only be described as Subrahmanyam’s 
“private account” to use the words of the Chief Justice, or as the 
appellant bank’s written statement calls it “his personal ledger in 
the defendant firm’. It is this account which was overdrawn in 
February, 1920, and into which the charity money was paid, and 
it was in the books of the moneylending business or “street shop” 
that Subrahmanyam made credit entries in favour of the charities 
and debited the bank’s account. What other books of account 
were kept by him does not appear. It is not possible on the 
evidence to ascertain that the overdraft outstanding on roth 
February, 1920, had been incurred on account of the piece-goods 
business or the moneylending business or any other business in 
particular : still less can it be said that any particular business got 
the benefit of the charity money. Unless it can be held that the 
plaintiff at the time of handing over the hundis authorised his 
uncle to borrow the money and use it as he chose—whether for 
buying property, lending money, dealing in piece-goods or any 
other business purpose, the appellant bank has not shown the 
authority of Subrahmanyam to make the transfer of the roth 
February, 1920. The learned Chief Justice may have gone too 
far if his language was intended to exclude all possibility of inves- 
ting money in a business by paying off a liability of the business. 
It would not be impossible to put a case in which a business in 
need of new stock or having occasion to acquire new premises paid 
for its requirements in the first instance by means of an overdraft. 
In such a case, a stranger finding money to discharge the overdraft 
might without difficulty be said to be investing money in the 
business. Their Lordships are not construing a document or 
even arriving at the terms of an oral bargain spoken to by reliable 
witnesses but are in the position of arriving at the facts of the 
case in the light of an admission made in the appellate Court ; 
and they find it impossible to be satisfied that the discharge of an 
overdraft on this particular account comes within the scope or 
intention of any authority given by the plaintiff “to invest the trust 
funds in bis own business”. The disappearance of the money 
into this account would not among ordinary business men be 
deemed an “investment” of the money and the appellant bank has 
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not succeeded in showing that Subrahmanyam in February, 1920, 
acted within any authority given to him when the hundis were 
handed over. 

The question of limitation has next to be considered. The 
claim against the appellant bank is not thata breach of trust was 
committed by it but that it took the trust property by a transac- 
tion with Subrahmanyam which was a breach of trust on his part 
and with notice that it was a breach of trust. Their Lordships are 
of opinion that article 36 of the Limitation Act does not apply to 
the case and that it comes under article r20 which prescribes 
a period of six years from the time “when the right to sue accrues”. 
The question is whether time began to run from joth February, 
1920, or from the date in 1929 when the plaintiff came to know 
that the money of the charities was set off against Subrahmanyam’s 
debt to the appellant bank upon his overdraft. The suit having being 
brought in 1933 it is necessary for the plaintiff to be able to calculate 
the time from the later date. The language of article 120 makes 
no reference to the knowledge of the plaintiff and is in this respect 
in contrast with that of other articles, e. g., 90, 9T, 92, 95, 96, TT4. 
On the other hand it was recognised by the Board in Musammat 
Bolo y. Musammat Koklan (1) that an infringement of the plaintiff’s 
right or at least a clear and unequivocal threat to infringe it is neces- 
sary before time begins to run against the plaintiff under the article. 
The Appellate Bench acted upon a principle which has been accept- 
ed as applicable to this article in a number of cases in several of the 
High Courts: Venkateswara Ayyar y. Somasundaram Chettiar (2); 
Peruri Viswanadham x. Pendela Narayana Dass (3); Lal Singh v. 
Jat Chand (4); Mathura Singh v. Rama Rudra Prasad (5) 3 AZ. 
Basavayya v. Majeti Bapana (6). In the last-mentioned case it was 
said that in cases in which the relief is sought on the ground of 
fraud, misconduct, mistake, etc., it would appear that limitation is 
made to commence from the time when the fraud, misconduct or 
mistake becomes known to the plaintiff. Such articles as 90, 91, 92, 
95 and 96 were mentioned by way of illustration of this principle, 
and it was considered that article r20 being an omnibus one the 
general cxpression employed in column 3 is necessitated by the 
variety of suits coming within its purview, in some only of which 


(1) (1930) L. R. 57 I. A. 325 ; 52 C. L. J, 450. 
(2) (1918) 44 I. Ç. 55r. 

(3) A. I. R. (1928) Mad. 837. 

(4) (1930) I. L. R. 12 Lah, 262. 

(5) (1935) I. L. R. 14 Pat. 824. 

(6) A. I. R. (1930) Mad. 173. 
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would fraud, misconduct or mistake be part of the cause of action. 
It was accordingly held that it would be in consonance with the 
scheme of the Act if the right to sue should be deemed to accrue 
under article r20 from the time of the plaintiff's knowledge of the 
fraud, misconduct or mistake where such a ground was the basis of 
the suit. ‘Their Lordships can see some difficulties in this reasoning 
as a matter of interpretation of the language of the statute and had 
the matter been zes integra they are not certain that this interpreta- 
tion would have prevailed with them. But the decisions in India 
have established a rule of limitation under article 120 by which 
the plaintiff in the cases to which the rule applies cannot be debarred 
of his remedy unless with knowledge of his rights he has been guilty 
of delay. ‘I'he decisions which have been referred to were given in 
cases where the plaintiff sought to set aside a decree passed against 
him when a minor owing to the negligence of his guardian, ora 
mortgage of property which belonged not to the mortgagor but to a 
temple, or a transfer by a debtor to defeat his creditors. The 
subject-matter of the present suit is somewhat different but their 
Lordships are prepared to follow the principle of the Indian deci- 
sions in the present case and to hold that the suit is within time. 

It was suggested in the course of argument that the suit should 
only have been brought with the consent of the Advocate-General 
under section 92 of the Code of Civil Procedure but their Lordships 
think it clear that no such consent is necessary in order that a trustee 
may recover trust property in the hands of a stranger to the trust. 
It was also contended that an account should have been taken as to 
the monies expended by Subrahmanyam upon the charities up to 
the year 1924 after which he seems to have neglected them ; but as 
no such point appears to have been taken in the High Court their 
Lordships do not think right to direct any such account. They will 
humbly advise His Majesty that the appeal should be dismissed. 
The first respondent entered an appearance but no case was lodged 
for any of the respondents. The first respondent will get from the 
appellant firm such costs as he has incurred. 


Hy. S. L. Polak: Solicitors for the Appellants. 
Re C; C: Appeal dismissed. 
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Present: Lord Russell of Killowen, Sir Lancelot Sanderson and 
Mr. M. R. Jayakar. 


S. R. M. C. T. S. S. P. A. CHETTYAR FIRM 
v. 


U. ON MAUNG. 


LON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Rancoon. | 


Mortgage—Transfer of Property Act (IV of 1882), Sec. 58(f)—Deposit of title 


deeds—Authority of person creating the mortgage questioned by the receiver 
of the insolvent’s estate—Burden of proof—Good faith—Provincial Insol- 
vency Act (V of 1920), Sec. 53. 


When the possession was obtained by the creditor appellants firm at a time 
and under circumstances showing that the insolvent himself could not have 
delivered the deeds to them (appellants) by way of equitable mortgage, the 
appellants could retain the deeds only by showing that they had obtained them 
from some one acting on behalf of the insolvent and under his authority. 


The agent of the creditor firm (appellants), by the use of his dominating 
position, seized the title deeds, with the view of taking hold of as much property 
as he could get, regardless of the solvency of the debtor or the claims of other 
creditors, whom he put off by a false assurance that their money was safe : 


Held, that such a transaction was entirely devoid of the element of good 
faith, which is a necessary ingredient of the provisions of Section 53 of the 
Provincial Insolvency Act, 1920. 

Privy Council Appeal No. 89 of 1939 by the Creditor of the 
Insolvent, against the order of High Court, Rangoon (Goodman 
Roberts, C.J. and Leach, J.), dated the 15th June, 1937, reversing 
that of the District Judge of Thaton, dated 5th December, 1936, 
holding the transfer in favour of the appellant firm valid. 


On a petition under the Provincial Insolvency Act of a creditor 
(M. R. S. S. M. Somasundaram Chettyar), the District Court of 
Thaton, on the r4th August, 1934, adjudicated: L. R. M.S. M. 
Somasundaram Chettyar an insolvent. The appellants’ firm carried 
on the business of money lending. The respondent was appointed 
receiver on toth May, 1935 of the insolvent’s property. On the 
26th August, 1935, he brougnt this suit by a petition praying that 
the mortgage in favour of the appellants be declared null and void. 
The primary Court (District Judge) held the mortgage valid, but 
this decision: was reversed on appeal by the Receiver. Hence 
this appeal by the creditor firm. 


J. P. Eddy, K.C. and W. Wallach for the Appellants. 
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H.J. Wallington, K.C. and R. W. Leach for the Respondents. 
The judgment of their Lordships was delivered by 


M. R. Jayakar. The question raised by this appeal is whether 
a mortgage by deposit of deeds made in favour of the appellants 
within two years of an adjudication in insolvency under circum- 
stances mentioned below was'voidable against the respondent 
(the receiver of the insolvent’s estate) under section 53 of the 
Provincial Insolvency Act, 1920. The District Court held that 
it was not voidable, and the appellate Court that it was. 


The material portion of section 53 is as follows :— 


“Any transfer of property not being a transfer made 
in favour of a purchaser or incumbrancer in good faith and for 
valuable consideration, shall, if the transferor is adjudged insolvent 
on a petition presented within two years afier the date of the 
transfer, be voidable as against the receiver and may be annulled 
by the court.” 


‘The insolvent, L. M. R. S. M. Somasundaram Chettyar, carried 
on business as Chettyar at Kyaikto in the district of Thaton in 
Burma. In 1931, he left Burma for India. The business was 
then carried on by his son-in-law Swaminathan, under a power of 
attorney dated 29th June, 1928, (exhibit 3a). In May, 1932, 
Swaminathan also went to India, leaving the business in charge of 
the insolvent’s son Valliappa, who was then a minor under the age 
of 18 years. 


The appellants’ firm carried on the business of money lending 
at Rangoon. Between 1928 and 1931, the insolvent was their 
agent, and for a period before 1928, and again for a period after 
1931 (which includes the times material to this appeal) their agent 
was one Arunachalam. 


On 13th April, 1933, the insolvent owed to the appellants’ firm 
the sum of Rs. 25,942-13-6. Onthat date, one Nagalingam, an 
employee of the insolvent’s firm, handed over to Arunachalam 
documents of title to about 560 acres of land owned by the insol- 
vent and valued at Rs. 67,000, and also registered mortgage deeds 
valued at Rs. 12,000, making a total value of Rs. 79,000. This is 
the transaction in issue in the appeal. 


On 26th September, 1933, a petition for the adjudication of the in- 
solvent was presented by a creditor in the District Court of T haton, 
and on 14th August, 1934, an order of adjudication was made 
against the insolvent. In an inventory filed in the court thereafter, 
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the insolyent’s properties were shown as of the total acreage of 739, 
and of the value of Rs. 106078-3-0. ‘Ihe list of debts owed to 
him were of the total amount of Rs. 66907-7-9. Thus his total 
assets were of the estimated value of Rs. 172985. His total liabi- 
litics, on the other hand, were shown as of the value of Rs. 178655. 
In the list of creditors the appellants’ firm was shown as acre- 
ditor, claiming as security for the debt owing toit (Rs. 25942-13-6) 
an equitable mortgage of the lands and mortgage bonds mentioned 
above. 

On roth May, 1935, the respondent was appointed receiver of 
the insolvent’s property under section 59 of the Act, and on 26th 
August, 1935, the respondent instiluted the present suit in the 
District Court of Thaton bya petition praying that the appellants’ 
mortgage might be held null and void. He alleged that at the 
date of the mortgage, the insolvent was not in Burma and was not 
duly represented by an agent; that the mortgage wasa fraudulent 
anda sham transaction entered into by collusion between Aruna- 
chalam and Nagalingam with a view to defeat and delay other 
creditors ; that the mortgage was not validly created and was void, 
and if it was created in Rangoon, it was equally void, as the mort- 
gagor did not create it and his agent Nagalingam was not duly 
authorised by a proper power of attorney. The respondent's peti- 
tion did not expressly raise the issue that any authority to create 
the mortgage which the insolvent might have given to Nagalingam 
was terminated by the insolvent’s subsequent insanity, which existed 
at the material date. It appears, however, that both parties led 
evidence about the insolvent’s state of mind. ~ 

By their written statement the appellants denied the allegations 
of law and fact made in the petition, except that they admitted that 
the title deeds in issue were in deposit with them and that the insol- 
vent was not in Burma at the time. Evidence was led on both sides, 
some of which was on commission. 

On 5th December, 1936, the District Judge decided in favour 
of the appellants, holding that the evidence did not show that the 
transfer was either fraudulent or without consideration. He 
disallowed the allegation of insanity on the ground that it was not 
taken in the receiver’s petition, and held that the evidence was 
not sufficiently strong in its favour. He further held that Naga- 
lingam was the agent of the insolvent and deposited the deeds 
under a power of attorney obtained from Swaminathan, authorising 
him to do so. Their Lordships have derived very little help from 
the judgment of the District Judge, which is a mere abstract of 
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BG the depositions, and contains no discussion of the evidence or of 

1940. the reasons which led him to his conclusions. This may be due 

S.R. e: t s.g, tothe fact that, as the High Court observes, the judge was ill at 
P. A, Chettyar Firm the time, suffering from a nervous breakdown, and had soon to 
U. Oa Mame: be relieved of his duties. Some of the important witnesses were 

Mr. M. R. Yayakar. examined on commission and he had not the benefit of hearing 

—- their evidence given, nor of an argument addressed in open court by 

the respondent’s counsel, who submitted only a written note, which, 

the judge said, it was difficult for him to understand. _ 





The respondent filed an appeal to the High Court at Rangoon, 
and Goodman Roberts C. J., who delivered the judgment of the 
court, set aside the order of the District Court. He held that 
though the burden of proof lay on the receiver, he had discharged 
it by showing that Nagalingam had no power to make the trans- 
fer ; that the alleged power of attorney in his favour was not 
proved, and that even if Nagalingam had authority to make the 
transfer, it was terminated by the insanity of the insolvent. He 
further held that the evidence clearly showed that Arunachalam 
had stepped in to manage the insolvent’s business when there was 
no effective manager, taking good care that creditors in whom he 
was interested should be given security and the rest excluded, and 
that Nagalingam, who was a mere debt-collecting clerk, was “seized 
upon to go through the farce of pretending to execute” the mort- 
gage, and that there was an entire absence of good faith. The 
High Court accordingly passed a decree setting aside the order of 

` the District Court and declaring that the mortgage was null and 
void against the respondent. From this decree, an appeal has been 
preferred to His Majesty in Council. me 

‘The questions which arise for decision are, first, whether it is 
proved that Nagalingam had authority to make the transfer. The 
appellants urge that the onus of disproving this lay on the res- 
pondent, who, on the other hand, contends that the properties 
transferred admittedly belonged to the insolvent, and were found 
to be in the possession of the appellants. The latter; therefore, 
had to prove how they had come by them, as against the respon- 
dent, who was trying to secure them as belonging to the insolvent’s 
estate. ‘Ihe appellants’ possession of the said properties “did not 
necessarily indicate that they held them undera_ valid title, which 
had to be made out by affirmative evidence. The onus, therefore, 
it was urged, lay in the first instance, on the appellants to prove their 
title to the said properties. ; 

Their Lordships think that there is- great force in this conten- 


` 
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tion. There was nothing in the shape of a memorandum of 
deposit or any document indicating how and when the deeds had 
come into the possession of the appellants. Their possession was 
obtained at a time and under circumstances showing that the insol- 
“vent himself could not have delivered them, and, as this was clearly 
established by the evidence, the ‘appellants could retain the deeds 
only by showing that they had obtained them from someone acting 


‘on behalf of the insolvent and under his authority. The only 
_ person alleged to have had this authority was Nagalingam and, 


though he was available asa witness and was present in court, he 
was not called by the appellants to give evidence. An alleged 
power of attorney given tohim by Swaminathan on goth June, 
1928, was relied upon, but there is no satisfactory evidence that 
such a power of attorney existed or was operative at the material 
date. The evidence shows that the document, if it existed, would 
be with Nagalingam., It was alleged on the appellants’ behalf that 
the document was with the insolvent in India, but of this there is 
no satisfactory proof. A notice to produce the document was 
served upon the son of the insolvent, but it was not produced. 
Secondary evidence was therefore given of the contents of the 
alleged power by calling one Mr. Daniel, a lawyer, who had occa- 
sion, in connection with the case of another client, to examine the 
contents of the alleged power. He clearly stated that the power 
which was shown to him did not give to Nagalingam any right to 
tnortgage the property. The witness Karuppan also produced a 


document (exhibit K), which he stated was a copy of the alleged 
, power given to Nagalingam. Exhibit K is dated goth June, 1928, 


a-day later than the date of exhibit 3a, and the number 28 which 
it bears identifies it with the document mentioned in exhibit 6 
(certified copy of the extract from the register of powers) on which 
the appellants rely. On an examination of the contents of exhibit 
K, however, it is clear that it gives no authority to make a mort- 
gage of the insolvent’s property. To meet this difficulty, Aruna- 
chalam; called for -the appellants, relied in his evidence on another 


. document, exhibit 3b, which he said was an exact copy of 


Swaminathan’s power (exhibit 3a) made on the same date, namely 
2oth June, 1928. This is obviously incorrect, because it is clearly 


_ stated at the bottom of exhibit 3b that the copy was made on 27th 


April, 1933. 

It is thus clear that the power of attorney by which Swaminathan 
is alleged to have given authority to Nagalingam to make the mort- 
gage on“i3th April, 1933, has not been proved. Besides, the 
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existence of such a power in 1928 would be totally inconsistent 
with exhibit 2a (read along with exhibit 1a) which is a letter 
written by Swaminathan on 12th May, 1932, stating that as he was 
leaving for the country by the next day the letter was given as an 
authority to Nagalingam to carry on debit and credit transactions as 
per instructions. 

Their Lordships are, therefore, of opinion that, in the absence 
of such a power, the mortgage in question must fail, The appel- 
lants argued that the absence of this power made no difference, 
because the evidence clearly showed that Nagalingam was managing 
the insolyent’s business and that Swaminathan, who had authority 
under exhibit 3a to appoint a substitute, exercised the authority 
by giving oral instructions to Nagalingam to make the mortgage. 
It is hardly necessary to observe that this view cannot be 
sustained on the wording of exhibit 3a. By that document the 
insolvent gave power to Swaminathan to appoint a substitute 
and not to authorise a stranger orally to mortgage the insolvent’s 
property. 

There is a further difficulty in the appellants’ way, caused by the 
alleged insanity of the insolvent at the material date, If it existed, 
then, under section zor of the Indian Contract Act (1872) it would 
terminate any authority previously given. Their Lordships have 
examined the evidence and they think that there is satisfactory proof 
to support the finding of the High Court that the insanity existed at 
the material time. The witness Kadiresan, examined on the respon- 
dent’s behalf, states, and their Lordships see no reason to doubt his 
testimony, that the insolvent was insane in February, March and 
April, 1933. This is corroborated by other evidence, including that 
of a medical witness (No. 17) who attended the insolvent between the 
7th and rith of March, 1933, and found him insane and violent. 
There is also an affidavit sworn by the insolyent on 3rd October, 
1933, in which he states that he suddenly became insane and 
remained so for about- six months, and even at the date of the 
affidavit he was not completely free from the effects of ‘insauiily. 
Lastly, there are exhibits C. 1 and C. 2, the Commissioner’s report 
and memo dated 14th March, 1933, made in the course of the 
insolvency proceedings, initiated against the insolvent by another 
creditor at Devacottai, in which it is clearly stated that the ‘insol- 
vent’s vakil informed the Commissioner on rith March that the 
insolvent, who was to be examined as a witness, was Subering 
from mental derangement and could not, therefore, be examined., 

The insanity is denied by Arunachalam, whò was called „asi 
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witness on behalf of the appellants. Before commenting on his EEG, 


evidence, it is material to observe that this witness occupied a very 1940, 
dubious position in these proceedings. Though he was an agent of s rp M.C.T.S.S. 
the appellants’ firm from and after 1931, it appears from the evidence P. A. Chettyar Firm 
that, at or about the material time, he was also in effective control U. On Maung. 
and management of the insolvent’s firm and practically in a position a, 4 I. R. Yaya ae 
to dominate its affairs. In support of this view, there is enough — 
evidence on the record, some of which may be briefly noticed. 
Witnesses Nos. 13, 15 and 16 examined before the Court an behalf of 
the receiver, and witnesses Nos. 18, 19 and 20 examined on com- 
mission, clearly testify to the dominating position which Aruna- 
chalam held in connection with the conduct of the insolvent’s busi- 
ness at or about the material times. Their testimony is corroborated 
by. a letter (exhibit E) written by Arunachalam to Nagalingam on 
t7th September, 1933, directing him, with reference to another 
creditor of the insolvent’s firm, to show the creditor the accounts 
and bring and deliver at Rangoon, by way of security, a good docu- 
ment acceptable to him. The petitioning creditor in his evidence 
states that this letter was given to him and this also accords with the 
probabilities. Arunachalam denied that he gave such a letter. On 
such denial, the respondent asked the court for an order calling 
upon the appellants to produce the press copy book of correspon- 
dence from April, 1932, to December, 1933. The Judge made the 
order but the press copy book was not produced on the ground 
that the book was in India. There is another letter which confirms 
the above view, namely exhibit 1 (English translation ra) which has 
already been referred to in another connection. It is the letter 
written by, Sivaminathan giving directions to Nagalingam to carry 
on debit and credit transactions as per his instructions. Aruna- 
chalam admits that the draft of this letter is in his handwriting, and 
Swaminathan states that he wrote this letter under the instructions 
of Arunachalam. If, as this evidence shows, Arunachalam was in 
effective control and management of the insolvent’s business at the 
material date ‘it is futile to contend that he was ignorant of the 
debtor’s insanity or insolvency. 
sf The third question relates to the good faith of the transaction. 
Here also{their Lordships agree with the finding of the High Court. 
On this question, it is not easy to disregard the fact that the disputed 
transaction was‘not an isolated one but formed one of a series, and 
further, as the judgment of the High Court states, a relationship 
« existed between Arunachalam and the appellants and also between 
him.and.the creditors preferred in some of the other transactions. 


$ 
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Apart from this, there is enough evidence to prove that the transac- 

1940. tion was a collusive one between Arunachalam and Nagalingam. 


S. R. M. C. T. S.S. Even if the fact is ignored that for a debt of Rs. 25,942 the appellants 
P. A. Chettyar Firm obtained title deeds to property worth Rs. 79,000, the method in 
U. On Maung. which the transaction was brought about is amply suggestive of bad 
. Mr. M. R. Yayakar, Pith and also of the fact that Arunachalam, though aware of the in- 
== solvent condition of the debtor, took care to conceal it frorn the other 
l creditors. The denials of Arunachalam in this behalf are palpably 
false andon one ortwo points on which he could have casily 
admitted the truth he has prevaricated. Their Lordships, therefore, 
prefer to accept the testimony of Subrahmaniam and Kadiresan that 
‘when they asked for securities from the insolvent’s firm as regards 
their dues, Arunachalam assured them, apparently on behalf of the 
insolvent, that there was no necd to fear and that the matter would 
be settled. Arunachalam appears to have becn examined virtually 
to deny all matters which were adverse to the appellants’ claim, and 
has proved himself unworthy of credit. His version about having 
exhibits 3a and 3b before him at the same time and his copying 
the one from the other, to which reference has already been made, 
has to be rejected having regard to .the dates. Further, his own 
version of the manner in which the title deeds in question were 
obtained exposes the true nature of the transaction. Briefly stated, 
his evidence is that on one andthe same day, from morning till 
evening, all the documents were handed over to him in three lots. 
He had not looked into the accounts and other matters relating to 
the documents, although the ledgers were produced by Nagalingam. 
Nagalingam came alone, without the insolvent’s son. Arunachalam 
never saw the properties at the time of taking the deposit. He 
took whatever deeds he thought to be good, and returned the 
rest. This was done in the kitchen room. He never enquired 
what the debts were which the insolvent owed to other creditors. 
He only asked for his firm’s (appellants’) dues, without ascertaining 
what the assets and the liabilities of the insolvent were. He 
had not ascertained them even at the date of his cross-examination 

(4th July, 1936). 

It is clear from this evidence that by the use of his dominating 
position he seized the title decds, with the view of taking hold of 
as much property ashe could get, regardless of the solvency of 
the debtor or the claims of the other creditors, whom he put off by 
a false assurance that their money was safe. Such a transaction 
must be held to be entirely devoid of the element of good faith which, 
is a necessary ingredient of the provisions of section 53 of the Act. 
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Their Lordships are, therefore, of opinion that, on each of Pie 


these grounds, the transaction in dispute must fail. The decree 1940. 
of the High Court will, therefore, be confirmed, and the appeal s,R.M.C.T.S.S. 
dismissed. The appellants will pay the respondent's costs of this PA. Chettyar Firm 


appeal. U. On Maung. 
Their Lordships will humbly advise His Majesty accordingly. Mr. M. R. ‘Jayakar. 
Lambert and White. Solicitors for the Appellants. E 
Gaed Lyell & Co.: Solicitors for the Respondent. 


A T.M. i Appeal dismissed, 


CRIMINAL REFERENCE. 


Before Mr. Justice C. Bartley and Mr. Justice R. F. Lodge. 


DANA MIA CRIMINAL, 
v. 1940, 
Vow 
MOMTAZAL KARIM AND oTHERs.* December, 3. 


Commitment to a Court of Sessions—Case, if to be tried by Magistrate having 
jurisdiction or by a Court of Sessions—Character of the offence—Senteice, 
adequacy of, how to be decided—High Court, if should enter into facts in 
revision. 

A commitment to a Court of Sessions made by a competent Magistrate 
can only be quashed on a point of law. : 

The question whether a case’ should be tried by a Magistrate having juris- 
diction or by a Court of Sessions ultimately depends upon the character of the 
offence charged and upon the question whether a Magistrate empowered to try 
such a case can, in the event of conviction, inflict an adequate sentence. 

The question of the adequacy of sentence cannot be properly decided without 
going into the evidence and ultimately depends on the gravity of the offence 
disclosed. 

So the High Court sitting as a Court of Revision cannot depart from the 
well-established practice and enter into the facts of a particular case. 


Reference under Section 438 of the Code of Criminal Proce- l 
dure. i 
* Criminal Reference No. 151 of 1940, by D. N. Pal, Esq., Sessions Judge of 


Noakhali, dated 27th July, 1940 recommending the order of Mr. K, Ali, Deputy 
Magistrate, First Class, of Noakhali, dated the 10th May, 1940, 
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Cemiinat. The material facts will appear from the following, 
1940. Order af Reference. 
Dana Mia L. A brief analysis of the case :— 


v. . On 26th November, 1939 there was an affray between the parties 
Momtazal Karim, i 

eae over the ploughing of C. S. plot No. 427 of Mouza Shonapur. Each 
party claimed to be in possession of the plot on the strength of a 
purchase from three sisters who were its former ownets. Each 
party brougnt a case against the other. A man of the accused 
party in this casc, Md. Idris, was seriously injured and he died in 
Hospital two days later. The Magistrate heard both the.counter 
cases contemporaneously and framed charges under Sections 148, 
324, 304/149 and 3o04/tog Indian Penal. Code against the present 
complainants’ party in the other case and charges under Sec- 
tions 147, 379, 323, and 325 Indian Penal Code against the accused 
party in this case. He committed the accused in both the cases 
for trial by the Court of Sessions, although the present case under 
Sections 147,379, 323 and 325 Indian Penal Code was triable by. 
him. The reason given by him for commitment of the present 
case is that it was necessary in all fairness and in the interesis of 
the parties as the other case was committed to the Sessions Court. 

IL. The order recommended for revision :— 

The order committing the accused in this case for trial by the 
Court of Sessions. 

LIL, Tu what particular portion of that order the Court making 
the reference considers an error on a point of law to exist :— 

The commitment of the accused in this case for trial by the 
Court of Sessions on the ground that “in all fairness and in the 
interests of the parties” they should be tried by the Sessions Court 
as there was a counter case triable by that Court “ which was com- 
mitted simultaneously ” though the offences with which the accused 
were charged in this case was triable by the committing Magistrate. 

LV. The grounds upon which the order should be reversed :— 

The commitment of the accused in the present case appears to 
me to be wrong for the following reasons : 

(1) The Magistrate who committed the case, Moulvi K. Ali, 
Magistrate, First Class, Sadar, was competent to try it himself and 
inflict adequate punishment for the offences. He has not made 

‘a sound use of his discretion in committing this case to the Sessions 
Court. 

(2) It has been held in the case of Emperor v. Nathu (1) and 

Emperor x. Mir Alam (2) and several other cases that the mere 


C) (1931) 33 Cr. L. J. 255. (2) (1933) 35 Cr. L. J. 1459. 
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fact that a case has been committed to Sessions Court is no ground 
whatsoever for committing the cross-case to the same Court where 
the offence involved in the cross-case is triable by and can be 
adequately punished by a First Class Magistrate. The Magistrate 
gave no other reason for the commitment except that the two cases 
were connected with each other. 

(3) There is no provision in the law for contemporaneous trials 
of counter cases by the Jury in a Sessions Court and commitment 
of a counter case for that purpose is not legal. In any case, it 
serves no useful purpose. l 

(4) Commitment of a counter case to the Sessions Court merely 
because it is connected with the case committed, although it can 

. be tried and adequately dealt with by the Magistrate, tends to 
overburden the Sessions Court unnecessarily. 

It is thus recommended that the commitment of the present 
case may be quashed or such other order passed as the Hon’ble 
Court thinks fit. The other case under Section 304/149 and other 
sections was tried by the Assistant Session Judge of Noakhali with 
a jury and the case has been referred to the Hon’ble Court under 
Section 307 Criminal Procedure Code. The connected L. C. 
records of the marginally noted Sessions case have been sent to the 
Assistant Sessions Judge’s Court by the letter No. 938, dated the 
22nd July, r94o. 

Mr. Nirmal Chandra Chakravarti for the Crown, 

Messrs. Sudhangsu Sekhar Mukherjee and Obaidul Huq for the 
Complainant. 

The judgment of the Court was as follows: 

Bartley, J.:—This is a Reference made by the learned 
Sessions Judge of Noakhali under the provisions of Section 438 
of the Code of Criminal Procedure, in which he recommends that 
the order of the Magistrate committing four persons to the Court 
of Sessions for trial under Sections 379, 325, 323 and 147 of the 
Indian Penal Code should be quashed or such other orders made 
as the Court thinks fit. 

The Reference arises from a case of rioting in connection with 
a certain plot of land which was claimed by two different parties, 
A quarrel ensued between them, in the course of which one member 
of the party now committed to the Court of Sessions was killed 
and another injured. Two counter cases were instituted, one of 
which was committed to the Court of Sessions and tried out. The 
present case against the party who figured as the complainant’s party 
in the first case has also been committed to the Court of Sessions, 
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and the learned Judge recommends that that order should be 
quashed. 

The grounds on which the learned Judge makes this recom- 
mendation are, first, that the committing Magistrate. was competent 
to try the case himself and inflict adequate punishment ; secondly, 
that the mere fact that the case has been committed to the Court 
of Sessions is no ground whatever for committing the cross-case 
where the offence involved in the cross-case can be tried and 
adequately punished by a first class, Magistrate ; and thirdly, that 
the procedure adopted tends to over-burden the Sessions Court 
unnecessarily. 

Now, a commitment to a Court of Sessions, made by a compe- 
tent Magistrate can only be quashed on a point of law, and the only 
point of law suggested for our consideration in this Reference is 
that the committing Magistrate did not exercise proper discre- 
tion. 

The question whether a case should be tried, by a Magistrate 
having jurisdiction or by a Court of Sessions ultimately depends 
upon the character of the offence charged and upon the question 
whether a Magistrate empowered to try such a case can, in the 
event of conviction, inflict an adequate sentence. 

The question of adequate sentence, again, cannot be properly 
decided without going into the evidence in a particular case 
and must depend ultimately on the gravity of the offence as dis- 
closed in the record. Sitting as a Court of revision we do not 
enter into the facts of a particular case, and we see no reason to 
depart from that well-established practice. The result is that we 
are unable to hold the learned Magistrate failed to make proper 
use of his discretion in committing the present case. 

In the result the. order complained of must sind and the trial 
proceed. 

The Reference is rejected. 

Lodge, J. :—I agree. 

P. R. , Reference rejected, 


Vou. 43] HIGH COURT. y 
CRIMINAL REVISION. 
Before Mr . Justice N. G. A. Edgley. 


KUMUDINI DASI 
v. 
THE CHAIRMAN, DHUBRI MUNICIPALITY.* 


Assam Municipal Act (I of 1023), Section 254, conviction under—Female resid- 
ing in a quarter of the town inhabited by prostitutes and name entered in 
the register of prostitutes or maintained by a resident of the town, if suffici- 
ent to warrant a conviction. P 


In case of a prosecution under Section 254 of the Assam Municipal Act, 
the heavy onus lies on the prosecution to prove that the accused person is actually 
a prostitute. 

The fact that a female is residing in a quarter of the town ordinarily inha- 
bited by prostitutes or that her name appeared in the register of prostitutes main- 
tained at a Thana would not be sufficient to warrant a conviction under 
Section 254 of the Assam Municipal Act, 


The further fact that she was maintained bya resident of the town would 
not make her a prostitute, 
Reference under Section 438 of the Code of Criminal Proce- 


dure. 
The material facts will appear from the following 


Order of Reference. 
“(r) The facts of the case: 


“The Dhubri Municipal Board passed a resolution on 2gth 
October, 1937 under Section .254 (1) of the Assam Municipal Act 
(Assam Act 1 of 1923), prohibiting the residence of public prosti- 
tutes in a specified area. Pursuant to this resolution Kumudini 
Dasi was served with a notice to remove herself from that area, 
As she failed to do so, she was prosecuted under Section 254(2) 
of the Act on 16th February, 31938 but she was acquitted 
on rgth May, 1938 by Mr. R. Choudhury, Magistrate, rst 
Class, Dhubri, on the ground that on account of some illness 
she was incapable of carrying on her profession. Thereafter a 
fresh notice was served on her (vide Ex. 2) on 20th December 
1939 to remove herself from that area, the prosecution case being 
that she had resumed her profession. The direction in this notice 

* Criminal Revision Case ‘No. 765 of 1940, against the order of conviction 
of A. M. Dam, Esq., Magistrate, 1st Class, Dhubri, dated 19th April, 1940 
and ‘Reference No. 119 of 1940, by K. K. Hazra, Esq., Sessions Judge, Assam 
Valley Districts. 
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‘was not complied with and this fact was reported to the Chairman 


on 31st January 1940 (ede Ex. 3). Thereafter, a fresh complaint 
was filed by the Chairman on 3rd February, xr940. The case was 
tried by Mr. A. M. Dam, Magistrate, rst Class, Dhubri, who has, 
by his order dated roth April, 1940, convicted the woman under 
Section 254(2) of the Act and sentenced her to pay a fine of Rs. 20 
and further to a daily fine of Rs. 2 from rst May, 1940 if she does 
not comply with the prohibitory order. 
“(2) The order recommended for revision. 


“The order imposing the prospective daily fine appears to be 
illegal. 
(3) The grounds for recommendation. 


“Section 254(2) of the Act says that in the case of a continuing 
failure to comply with an order passed under Section 254(1), an 
additional fine not execeeding Rs. 5 may be imposed “for every 
day after the first in regard to which'a person is convicted of 
having persisted in the failure.” In this case the accused was con- 


victed on roth April, 1940 and the learned Magistrate has imposed 


a daily fine from rst May, 1940. I submit that it is not legal to 
impose a prospective daily fine in the absence of proof of persis- 
tence in the failure to comply with the prohibitory order. I would 
therefore recommend that the order imposing the daily fine may 
be set aside.” i 


Mr. Sudhansu Sekhar Mukherjee in support of the Reference 
and for the petitioner in Revision No. 765. 


Mr. S. C. Talugdar in opposition to the Reference and for me 
Opposite Party in Revision No. 765. 


The judgment of the Court was as follows: - 


The petitioner in this case has been convicted of an offence 
under Section 254 of the Assam Municipal Act. I have perused the 
judgment of the learned Magistrate in this case and the entire evi- 
dence has been placed before me. It appears that the main grounds 
upon which the learned Magistrate based ‘his decision were three: 
(1) it was proved that the petitioner resided in the prostitutes’ 
quarter of the town of Dhubri: (2) her name appeared on the ` 
register of prostitutes and (3) she was in the keeping of a man 
named Rajen who was a resident of the town. In my view, 
evidence of this nature is totally insufficient to warrant a convics 
tion under Section 254 of the Assam Municipal Act. Obviously, 
in such 2 case a heavy onus lies on the prosecution to prove that 
the accused person is actually a prostitute. It would be quite unrea+ 
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sonable to draw any such inference from the fact that she is resid- 
ing in a quarter of the town ordinarily inhabited by prostitutes or 
that her name appeared in the register of prostitutes maintained 
at the Thana, especially in a case, such as this, in which the 
person who actually prepared the register does not appear to 
have been examined. Further, the fact that the petitioner was 
maintained by a resident of the town would not make her a pros- 
titute, 


In this connection, it is pointed out that the Assam Municipal 
Act contains no definition of the term‘ prostitute, but a suit- 
able definition is to be found in Section 3 of the Bengal Suppres- 
‘sion of Immoral Traffic Act of 1933. Sub-section (5) of Section 3 
lays down that “prostitute ” 
purpose of prostitution, whereas the expression “ prostitution” has 
been defined to mean promiscuous sexual intercourse for hire, 
whether in money or kind. ‘To my mind, there is no evidence in 
this case that the petitioner at any of the material times was a prosti- 
tute in the above sense of the term. 


means any female available for the 


The rule must, therefore, be made absolute and the petitioners 
conviction is set aside. 


The fine, if already paid, will be refunded. 
Criminal Reference No. 119 of 1940. 
No order is necessary in connection with the Reference. 


P. R. Rule made absolute. 
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APPELLATE CIVIL. 
Before Mr. Justice B. K. Mukherjea. 


SOURENDRA MOHAN CHOWDHURY 
V. 
KANAI LAL ROY.* 


Rent, suspension of—Dispossession from part—Question to be considered—Lump 
rental, 

In every case ofa lump rental and dispossession from a part, the tenant is 
not at liberty to hold the other lands appertaining to the tenancy rent free for 
all time to come. The Court should consider whether the landlord’s failure 
to put the tenant in possession of the entire demised area was due to some 
mistake as to the extent of the boundaries or some other bona fide Act. It has 
further to consider whether the tenancy is indivisible in the sense that the 
plots are such that dispossession from one plot necessarily interferes with the 
enjoyment of the rest: 

Sm. Sakhisona Dasi v. Prankrishna Das (1); and Maharaja Jagadish Nath 
Roy Bahadur v.: Surendra Prosad Lahiri (2) referred to. 


So in every case the question has got to be considered as to whether the 
plot in question can be separately possessed without interfering with the enjoy- 
ment of the rest of the holding. 


Appeal by the Plaintiff. 


The material facts will appear from the judgment. 
Messrs. Panchanan Ghose and Sourindra Narayan Ghose for 


the Appellant. 
CAV 


Messrs. Satyendra Kishore Ghose (for Purnendu Choudhuri) for 
the Respondent. 
The judgment of the Court was as follows; 


This in an appeal on behalf of the plaintiff and it arises out 
of a suit for recovery of arrears of rent. The plaintiff claimed 
rent for the years 1340 B. S. to 1343 B. S. at the rate of Rs. 29-2-11 
per year, from the defendant who is a purchaser of the holding 
at a rent sale. The defence was that the defendant was not put in 
possession of C. S. plot No. 3242 which was a part of the holding, 
and so the entire rent should be suspended. This contention found 

* Appeal from Appellate decree No. 1792 of 1938, against the decree of 
T. H. Ellis, Esq., District Judge of Jessore, dated the 11th June, 1938, affirm- 
ing that of Babu Rajani Kanta Chowdhury, Munsiff, and Court, Jhenidah, 
dated the 2nd March, 1938. 

(1) (1932) 37 C. W. N. 301. 

(z); (1935)40 C. W. N. 166. 
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favour with both the Courts below, and the plaintiff’s suit has been 
dismissed in its entirety. It is against the decision that the present 
second appeal has been prefered; 

Having heard the learned Advocates on both sides, I am of 
the opinion that the judgment of the lower appellate Court is not 
satisfactory, and that the learned Judge has failed to approach the 
question from a proper standpoint. It is not disputed that the 
holding in suit comprises twenty-one C. S. dags covering an area 
of more than eight acres of land, and C. S. dag No. 3242, which is 
one of these twenty-one plots, measures ‘26 acres only. The land- 
lord in bringing the holding to sale mentioned all these twenty-one 
plots including C. S. dag No. 3242 and all of them have been set 
out in the sale certificite. The defendant’s case is that after the 
purchase he could not get possession of C. S. dag No. 3242, which 
the landlord had before the sale let out to one Kailash Mondal ‘by 
a kabuliat, which is Exhibit A, at a rental of Rs. 3 per year. This 
kabuliaé does not mention the dag number, but from the description 
of the plot, as given there, the Court of appeal below has come to 
the conclusion that it referred to the C. S. plot. The lower appel- 
late Court in my opinion was wrong in not considering at all the 
question as to whether on the facts admitted and found in this 
case, there should have been an apportionment of rent or not. As 
has been pointed out in several decisions of this Court,—Sm. Sakhi- 
sona Dasi v. Prankrishna Das (1), Maharaja Jagadish Nath Roy 
Bahadur v. Surendra Prosad Lahiri (2) it is not that in every case 
of a lump rental and dispossession from a part, the tenant is at 
liberty to hold the-other lands appertaining to the tenancy rent-free 
for all time to come. The Court should consider whether the land- 
lord’s failure to put the tenant in possession of the entire demised 
area was due to some mistake as to the extent of the boundaries 
or some other oxa fide act. It has further to consider whether 
the tenancy is indivisible in the sense that the plots are such that 
dispossession from one plot necessarily interferes with the enjoyment 
of the rest. i 

There is no allegation of forcible expulsion in the present case 
from any part of the demised land, and it may be said that Jona 
fides on the part of the landlord was proved to some extent, by 
the fact that this C. S. plots No. 3342, was mentioned as one of 
the dags constituting the tenancy in the plaint of the rent suit 
and also in the sale certificate. There is no Zotfa granted by the 


- (1) (1932) 37 C. W. N. 301. 
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landlord in respeet of Ci S. dag No$:3242, and it is signficant to 
note that the Adbuliat, Exhibit “A; does not describe the plot with 
reference to the dag number. These circumstances may establish 


a case of honest mistake by the'landlord, and in any case the ques- 


tion ‘has got to be considered as to whether C. S. plot No. 3242 
canbe. separately possessed without interfering with the enjoyment 
of- the-rest of the holding. In these circumstances I am of the 
opinion that thé appeal should bè re-heard.- I therefore set aside 
the jidgment of the lower appellate Court and send the case back in 
érder that the appeal may be heard and: disposed of according to 
law in the light of the- observations made above. If the appeal 
Court finds that this-is a case of apportionment and not suspen- 
sion of rent, it: ‘should apportion the rent in sucha manner as it 
thinks proper.” It would be open to “the Court to take additional 
evidence’ in its discretion. i i 


“There. wil- be no ‘order. AS. 5 to costs, of this appeal, further costs 
will Abide the jesult 


P, Rs: = et eo las oe Appeal allowed : 
s 28 RES ath So wh _ Case remanded. . 


Aore Mr. Justice A. N. Sen. 


‘NANI PATRA alias NANI CHARAN PATRA AND OTHERS ` 
V. 
MADHUSUDAN BERA AND OTHERS.* 


Appeal—Fudgment of the trial Court, when should be reversed—Appellate Court’s 
judgment must show that the trial Court’s judgment was considered. 


In a civil appeal the {Court should not interfere with findings of fact unless 
it is satisfied that the trial Court is clearly wrong. * 


* Appeal from Appellate Decree No. 1773 of 1938, against the decree of Babu 
Rajani Kanta Choudhury, Subordinate Judge, 2nd Court, Midnapore, dated the 
22nd September, 1938, reversing that of Babu Matilal Chakrabarty, dated the 
gth December, 1937. ; 
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But the judgment of the appellate Court must show that the findings, of the Civit. 
trial Court and the reasons therefor have been fully considered by the appellate ioio. 
Court and further the appellate Court should give its reasons for reversing the 
findings of the trial Court if it decides to reverse them. 


1940. 
Nom 
Nani Patra 


Vv. 
Appeal by Defendants 1 to 4 and 6 to ro. Madhusudan Bera, 





The material facts will appear from the judgment. 
Mr. Gopendra Nath Das for the Appellants. 
Mr. Saroj Kumar Maity for the Respondents. 
Mr. Ramendra Mohan Majumdar for the Deputy Registrar. 
The judgment of the Court was as follows: 


- This appeal is by the defendants Nos. 1-4 and 6-10 and it is 


i 5 November, 19. 
from a judgment of reversal. 





The plaintiffs who may be called the Beras sued for a declara- 
tion of their title to certain land and for recovery of possession 
thereof. Their case was that the entire land Schedules # and 4 of 
‘the plaint belonged. to their predecessor-in-interest Baidya Nath 
Bera and that he was in exclusive possession thereof. In the year 
rgro the predecessors of the defendants viz. Gopinath Patra, Ramà- 
nath Patia, Sasi Patra and Tarak Patra four out of the five 
-sons of Nandaram Patra brought a suit in respect of the land 
-of Schedule q and obtained a decree declaring their title to a 
4/5th share therein and giving them joint possession thereof with 
the plaintiffs. During the Cadastral Survey Settlement the defen- 
dants got all the land in suit recorded in their names and thereafter 
dispossessed the plaintiffs from this land on the 18th Augrahayan, 
1343 B. S. corresponding to the 4th day of December, 1936. On 
these allegations the suit was brought the plaintiff claiming the 
entire--land of Schedule ¥ and a 1/sth share in the land of Sche- 
dule 4. 


The defence taken is as follows; The land did belong to 
Baidyanath Bera but he mortgaged it to the five sons of Nandaram 
Patra. A mortgage suit was brought and a decree obtained. In 
execution of the decree the land was purchased and taken into 
possession by the five Patras who have been in possession ever 
since. On these grounds the suit was resisted. 


The trial Gourt dismissed the suit in its entirety. Fourteen 
plots were involved in the suit. The trial Court held that of these 
fourteen plots the defendants had acquired title to 9 plots by their 
purchase at the mortgage sale and to 5 plots by adverse possese 
sion. 
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On appeal by the plaintiffs the lower appellate Court has given 
the plaintiffs a decree with respect to their entire claim. 


The defendants now appeal. ‘Their criticism of the lower appel- 
late Court’s judgment is that it is confused and obscure and that 
it is not a proper judgment of reversal. The criticism is well 
deserved. Were it not for the statement in the judgment that the 
learned Subordinate Judge was disposing of an appeal it .would have 
been difficult to know that the judgment was an appellate one. 
There is no discussion of the findings of the Court below on the 
question of the defendants’ acquisition of title by adverse posses- 
sion or by purchase at the mortgage sale. In a civil appeal the 
Court should not interfere with findings of fact unless it is satisfied 
that the trial Court is clearly wrong. The judgment must show 
that the findings of the trial Court and the reasons therefor have 
been fully considered by the appellate Court. Further the appel- 
late Court should give its reasons for reversing the findings of the 
trial Court if it decides to reverse them. The learned Subordi- 
nate Judge has merely ignored the judgment of the trial Court 
altogether and come to its own conclusions in a judgment which 
is certainly not remarkable for clarity of language. I have found 
it extremely difficult to follow the reasoning of the learned Subor- 
dinate Judge. I regret to say that the judgment is an unsatis- 
factory one. The only course open to me is to set aside the decree 
passed by the learned Judge and to remand the case for rehearing 
according to law. The appeal is allowed. 


-The costs will abide the result. 


P. R. e 4 Appeal allowed : 


Case remanded, 
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. PRESENT: Zord Thankerton, Lord Russell of Killowen, 
Sir George Rankin, Lord Justice. Goddard and 
Mr. M. R. Jayakar. 


THE MOSQUE KNOWN AS MAJID SHAHID 
GANJ AND OTHERS 


v. 


SHIROMANI GURDWARA PARBANDHAK 
COMMITTEE,. AMRITSAR 
AND ANOTHER. 


[ON AvpraL FROM THE HIGH COURT OF JUDICATURE 
AT LAHORE.] 


Limitation—Religious endowment—Whether wagf immoveable property subject 
to law of limitation—Land and buildings of mosque property although 
“juristic person ”—Suits by or against mosque or muslim institution as 
artificial persons, not maintainable—Muslim’s individual right to worship at 
mosque dependent on continuance of mutawali’s title—Res judicata—Indian 
Limitation Act (IX of 1908), section 28, Sch. I. article 144—Sikh Gurdwaras 
Act, (Punjab Act VIII of 1925), sections 30, 37. 


The Indian Limitation Act applies to immoveables made wagf notwithstanding 
the doctrine that the ownership of such property isin God. The result of the 
rule of Hanafi law that waqf property is, taken to have ceased to be in human 
ownership, is not that the property cannot be alienated in any circumstances, but 
that it can only be alienated for proper purposes and, except as provided by the 
endowment, with the leave of the Court. And the impossibility of reading into 
the Limitation Act any exception for property made wagqf for the purposes of a 
mosque applies whether the object in view is merely to provide money for the 
maintenance and conduct of a mosque or to providea site and building for the 
purpose. . Such a building can accordingly be possessed adversely to the waqf, 
and, after 12 years of such adverse possession, the mutawali’s right to possession 
will be extinguished under article 144 of the first schedule to the Limitation Act 
with consequent extinction of title under section 28. 


Abdur Rahim v. Narayan Das Aurore (1) discussed. 


„It does not follow from the fact that the land and buildings of a mosque are 
a “juristic person” that they are not property. The fact that the law of proce- 
dure in India has been specially adapted to take account of such doctrines of 
Hindu law as that an idol can hold property does not imply a‘licence to ancient 
fictitious persons, or affect the principle that the property of a Hindu religious 
endowment, including a Thakurbari, is subject to the laws of limitation. 


Suits cannot be brought competently by or against muslim institutions as 
artificial persons, 


(1) (1922) LR. 50 I, A. 84; 38 C, L. J. 242. 
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Quere, whether a juristic personality may or may not be extended for all pur- 
poses to Muslim institutions generally or to mosques in particular. 

The right of any Muslim to use a mosque for purposes of devotion, while 
being an individual right, is not in the nature of an easement at large. It is no 
more than an element in the general right in a beneficiary to have the waqf 
property recovered by its proper custodians and applied to its proper-purposes, 
But that individual right of a beneficiary to enforce the conditions of a religious 
endowment disappears if the title conferred by the settlor hascome to an end 
through limitation ; nor, in such a case, are the rights of infants preserved. 
The individual right to visit a mosque for worship is of no force when the land 
is no longer waqf, and is no ground for holding that a person born after the 
property has become irrecoverable can enforce partly or wholly the ancient dedi- 
cation, The right of worshippers stand or fall with the wagqf character of the 
property. 

In 1855 a suit was instituted in which the plaintiff claimed as mutawali posses- 
sion of the land and buildings of a mosque for the use of the waqf, the suit being 
dismissed, In 1930 the Sikh Gurdwaras Tribunal dismissed a claim by the 
Anjuman Islamia of the Punjab “ on behalf of the Mohammedans” that the 
land and buildings were dedicated for a mosque and did not belong to the Sikh 
Gurdwara which was in possession, A suit having been instituted in 1935 
claiming only a declaration that the building was a mosque in which the plaintiffs 
had a right to worship, and various injunctions : 

Held, (1) that the matter was ves judicata by virtue of the suit of 1855, 
notwithstanding that the form of relief claimed in the two suits was different. 

(2) That the suit must in any event fail by virtue of section 37 of Sikh 
Gurdwara Act, as being inconsistent with the tribunal’s decision of 1930, the 
opening words of exception referring not to section 30(ii) of the Act but only to 
section 34 authorising appeals to the High Court, 

Privy Council Appeal No. gt of 1938 from a decision of the High 
Court, Lahore, (Young, C. J. and Bhide, J. ; Din Mohammad, J., 
dissenting) affirming a decision of the District Judge, Lahore. 

Land and a mosque dedicated in 1722 were from 1762 in the 
possession of the Sikhs, and ultimately the whole property was in 
1927 registered as belonging to a certain Sikh Gurdwara under the 
Sikh Gurdwaras Act, 1925. After the failure of their suits and of a 
claim before the Sikh Gurdwaras Tribunal in 1928, the mosque and 
the land were given into the custody of the Sheromani Gurdwara 
Parbandhak Committee, and the Committee of management for the 
notified Sikh Gurdwaras at Lahore. The building was demolished 
with the consent of ils custodians in 1935. Eighteen plaintiffs 
including, besides the mosque (i. e. the site and the adjacent land) 
suing by a next friend, certain infants, now sued the defendants for a 
declaration that the demolished building had been a mosque in 
which the plaintiffs and all followers of Islam had a right to worship, 
an injunction to restrain interference with their so doing, and a 
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mandatory injunction for the reconstruction of the building. The 
Courts in India decided in favour of the defendants, and the 
plaintiffs now appealed. 

£. P. E. Pugh, K. C. and J. M. Pringle for the Appellants : 
While Mahomedan law can admittedly not be said to be excluded 
entirely from the operation of the Limitation Act, it is submitted 
that for various reasons the present suit, in spite of the lapse of 
time, is not barred. For anything section 28 of the Limitation Act 
has no application because it refers only toa suit for possession, 
which the present suit is not. Further the plaintiffs’ right of action 
as individual Mahomedan continues while the mosque is in exis- 
tence, and cannot be defeated by any failure onthe part of their 
ancestors to make use of it. Accordingly the present ownership or 
occupation of the Sikh Gurdwara cannot affect the plaintiffs’ right of 
action. How can the law of limitation by adverse possession apply 
in the case of mosque, which is a juristic person not susceptible 
of ownership by anyone, and inalienable ; and whose existence 
persists notwithstanding the physical destruction of the building 
itself? Waqf property cannot cease to be such when the character 
of its dedication is stamped upon it. The building of a mosque has 
distinctive features which reveal its dedication. It is thus distin- 
guishable from other waqf property. Besides, as it is the property of 
God, its possession is in God and consequently perpetual : 

Counsel referred to Vidya Varuthi Thirtha v. Balusamt Ayyar 
(1) ; Prdmatha Nath Mullick v. Pradyumna Kumar Mullick (2) and 
Hukum Chand v. Maharaj Bahadur Singh (3). This suit, it is sub- 
mitted, is not one concerning a right or interest in immovable 
property, and so not within article 144 of the Limitation Act. 


The matter now in issue is not zes judicata. For one thing the 
juristic person of the mosque was not represented in the Mutwalli’s 
suit of 1855: Kanhatya Laly. Hamid Ali (4). The earlier suit 
was not representative, and its binding capacity is accordingly 
limited to the actual parties: See Kumaravelu Chettiar v. Rama- 
swami Ayyar (5). The order made in the suit of 1855 was directed 
against the plaintiff Mutwalli in his personal capacity, and, therefore, 
cannot, it is submitted, bind the present plaintiffs so as to conclude 
the matter in issue ves judicata. 


(1) (1921) L. R. 48 I. A. 302 (310-312) ; 26 C. W. N. 537. 
(2) (1925) L. R. 52 I. A. 245 (250) ; 41 C. L. J. 551. 

(3) (1933) L. R. 60 I. A, 313 ; 58 C. L. J. 56. 

(4) (1933) L. R. 60 I, A. 263 , 58 C. L. J. 443. 

(5) (1933) L. R. 6o I. A. 278 ; 57 C. L. J. 528. 
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Furthermore the subject-matter of the present suit is, not even 
the same as that of the earlier suit: Possession is not now being 
claimed. And, finally, it has not been established that the plaintiff 
in the action was qualified to act in that capacity. as the representa- 
tive of the wagf. eo OF 

The present is not a suit of such a nature, in the persons of its 
plaintiffs, as to be barred bya decision of the Sikh Gurdwaras 
Tribunal. Section 30 of the Act contemplates, it.is submitted, . that 
a suit may be instituted in certain circumstances, and the opening 
words of section 37 “ Except as provided in this Act” refer to 
section 30. - 

Willink, K. C., and Wallach, for the Respondents woe _not 
called on. 

C. Ae Vu 

Their Lordships’ judgment was delivered by , 

Sir George Rankin : Before 1935 there had stood for many 
years to the south of what is now called the Naulakha Bazaar, in 
the city of Lahore, a structure-having three domes and five arches, 
which had been built asa mosque (masjid) and which retained, 
notwithstanding considerable disrepair, sufficient of its original 
character to suggest, or even to proclaim, its original purpose. It 
had a projecting niche (merač) in the centre of the west wall such 
as is used in mosques as the place from which the imam leads the 
prayers. Its dedication is no longer in dispute, having been 
established as of the year 1134 A. H. or 1722 A. D. by the produc- 
tion and proof of a deed of dedication executed by one Falak Beg 
Khan. By this deed, Sheikh Din Mohammad and his descendants 
were appointed mutawalis. 


The deed speaks of a school, a welland an orchard as being 
among the appurtenancies of the mosque and gives the total area 
of the dedicated property as three kanals’ and fifteen marlas ; ; but it 
is not now necessary to ascertain with precision the limits of the 
original curtilage. 


No less well established than the dedication is the fact tite 
from about 1762 A. D. the building, together with the courtyard, 
well and adjacent land, has been in the occtipation and possession 
of Sikhs. The occupation of Lahore by the “Bhangi Sardars” 
in 1762 was the commencement of Sikh power in this part of 
India. Sikh rule continued under Ranjit Singh, who in 1799 
established himself by force of arms as the local ruler. It ended 
only. in 1849, ten years after the. death of Ranjit Singh, when the 
Punjab as a result of the second Sikh war, became part of British 
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India by annexation. Atsome time during the Sikh domination, 
land adjacent to the mosque building (butto the north of what 
is now the Naulakha Bazaar) became the site of a Sikh shrine 
(gurdwara) and the tomb of a Sikh leader named Bhai Taru 
Singh situated thereon was held in reverence. (The land, which 
in 1722 had been dedicated to the purposes of a mosque, came 
to be held and occupied by the managers and custodians of the 
Sikh institution and the mosque building was used by them. Until 
about 50 years ago, part of the building was used for the worship 
of the Granth Sahib or holy book of the Sikhs. Other parts have 
been used for secular purposes being let out to tenants, or used 
for storing chaff (Ausa) or holding rubbish. |Y By a tradition which 
cannot be ignored (though their Lordships are thankful to be free 
of any duty to investigate its truth) the land adjacent to the buil- 
ding was regarded by the Sikhs as a place of martyrs (shahid 
ganj), it being commonly held among them that Bhai Taru Singh 
had on this spot suffered for his religion at the handseof Muslim 
rulers and- that many others including women and children had 
been executed here. Thus communal feelings have long been in 
a state of tension as, between, Muslims and Sikhs with respect to 
this masjid shahid ganj. Its history after 1760 is summarised in 
the trial Judge’s finding that “this mosque has not been used asa 
place of worship_ by Muslims since it came into Sikh possession 
and control” ; in the Chief Justice’s statement that “there has 
been a complete denial to the Muslims of all their rights” ; and 
in the language of Bhide J. that “it is scarcely likely that the 
Muhammadans would have been allowed to have access to the 
building for any purpose whatever during this period (1760 to 
1853)”. These findings are not in any way blunted by the con- 
sideration that a pious mutawali might properly have let parts of 
the waqf property ‘to tenants appropriating the rents to the pur- 
poses of the waqf. The possession of the Sikhs has been hostile 
not merely to the claim of other persons to the office of mutawali 
of -this mosque, but hostile to the wagf itself and all interests 
thereunder. On ‘the other hand it is true that the building 
has been frequently and indeed has been generally referred to 
as a mosque by-‘those who have had its custody as well as by 
others and that it retained to the end the outward appear ofa 
mosque. 


In 1849, at the time of the British -annexation, the mosque 
building and the property which had ‘been dedicated therewith 
were in the-possession of certain: Sikhs mahants of the gurdwara. 
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It is unnecessary to decide whether they held it under a revenue- 
free grant made to them by the Sikh authorities as it is certain 
that they held it and used it for their own purposes and for the 
purposes of the gurdwara as already described. The facts are 
made plain by the action taken to recover the property for the 
purposes of Islam soon after Sikh authority had given place to 
British. A criminal case brought in 1850 by one Nur Ahmad 
claiming to be mutawali and proceedings in the Settlement depart- 
ment, brought by himin 1853, came to nothing as he had been 
long out of possession. A civil suit with a like object was brought 
and dismissed in 1853. On the 25th June, 1855, yet another 
suit by Nur Ahmad was brought in the Court of the Deputy 
Commissioner, Lahore, against the Sikhs in possession of the pro- 
perty : it was dismissed by that officer on the 14th November, 1855, 
by the Commissioner on the 9th April, 1856, and on further appeal 
by the Judicial Commissioner on 17th June, 1856. 


In r925*the Sikh Gurdwaras Act (Punjab Act VIII of 1925) 
was passed for the purpose of ascertaining what Sikh shrines were 
in existence and what property they owned ; and of vesting the 
management of such shrines in certain committees (and other 
bodies). This step had become necessary to bring to an end 
disturbances which had been caused by disagreement between 
different schools or sects among the Sikhs. On 22nd December, 
1927, by a Government notification the old_mosque building and 
land adjacent thereto was included as belonging to the Sikh 
“gurdwara “Shahid Ganj Bhai Taru Singh”. Seventeen claims were 
rads bj eo Peitons o lave phe tenis Ose Goat 
8th March, 1928, was by Mahant Harnam Singh and others to the 
effect thatthe property belonged to them personally and not to 
the institution of which they were the head. Another dated 16th 
March, 1928, was by the Anjuman Islamia of the Punjab “on 
behalf of the Mohammedans” claiming that the land and property 
were dedicated for a mosque and did not belong to the gurdwara. 
Both sets of claimants failed before the Sikh Gurdwaras Tribunal 
which decided on the zoth January, 1930, that the mahants’ 
possession had been held on account of the gurdwara and that the 
Anjuman’s case failed by reason of adverse possession and previous 
decisions. No appeal was brought by the Anjuman from the 
latter decision but against the former an appeal brought by the 
mahants was dismissed by the High Court on roth October, 1934. 
In the result the property and building were given into the custody 
of the defendants and on the night of 7th July, 1935, the building 
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was suddenly demolished by or with the connivance of its Sikh Le 
custodians under the influence of communal ill-feeling. Riots 1940, 


and disorder ensued and much resentment was felt and expressed by ‘The Mosque known 
-the Muslims. ane - aS Mei Shahid 
~- The plaint in the present suit was filed on 30th October, 1935, v. ! 

: sgt . : : - Shiromani Gurdwara 

in the Court of the District Judge, Lahore, against the Shiromani Parbandhak Commit- 

Gurdwara Parbandhak Committee, and the Committee of Manage- tee, Amritsar. 

ment for the notified Sikh gurdwaras at Lahore—the authorities who siy George Rankin, 

were in possession of the disputed property as being property be- GEE 

longing to the gurdwara. 
‘  It'contained no claim for possession of the property or eject- 

ment of the defendants or that the property be handed over to’ 

the hereditary mutawali. The relief claimed. was a declaration 

that the building was a mosque in which the plaintiffs and all 

followers of Islam had a right to worship, an injunction restraining 

any improper use of the building and any interference with the 

plaintiffs’ right of worship: and a mandatory injunction to recons- 

truct the building. The learned District Judge dismissed the suit ` 

by decree dated 25th May, 1936, and an appeal to the High Court 

was dismissed on 26th January, 1938, by Young C. J. and Bhide J., 

Din Mohammad J. dissenting. © 





y the Punjah Laws Act, 1872, the Mahomedan law is made 
applicable to the religious institutions of the Muslims but only 
inso faras it has not been modified by legislation. Thus the 
Indian Limitation , Act, 1908, applies though limitation is not an 
original principle of Mahomedan law. The length of time which 
had elapsed since the property claimed had been lost to Muslims 
and the repeated failure of the attempts previously made to recover 
it for their use and benefit, were manifest objections to the grant 
of the relief sought. To assist in surmounting these difficulties, 
the suit was brought by 18 plaintiffs of which the first was the 
mosque itself suing by a next friend—not the waqf or institution 
or charity in some abstract sense but the mosque in the sense of 
the site and building. The declaration sought was “that plaintiff No. 
r was and is the site of a waqf mosque”, the injunction sought was 
that the defendants “should not use plaintiff No. 1 for any purpose 
which may be contrary to its sanctity”, and the mandatory injunc- 
tion asked for was “to reconstruct that portion of plaintiff No. r— 
ie. the mosque which they demolished”. The choice of this 
curious form of suit was motived apparently by a notion that if 
the mosque could be made out to be a “juristic person” this would 
assist to establish that 4 mosque remains a mosque for ever, that 
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limitation cannot -be applied to it, that it is not property but an 
owner of property. A second feature of the suit-as framed is that 
a number of the plaintiffs were minors or women. This ‘was 
thought to be of some assistance” to the plaintiffs in meeting objec- 
tions taken under the Sikh Gurdwaras Act, 1925, to the competence 
of the suit, but it was also relied upon before the Board in arguienit 
as relevant to the general question of limitation. 

A third feature of the suit has reference to the method of trial, 
the learned District Judge having been persuaded that the mode 
by which a British Indian Court ascertains the Mahomedan law 
is by taking evidence. The’authority of Sulaiman J. to the con- 
trary [Aziz Bano v, Muhammad Ibrahim Husaim (1)| was cited to 
him but he wrongly considered that section 49 of the Evidence 
Act was applicable to the ascertainment of the law. He seems 
also to have relied on the old practice of obtaining the 
opinions of pandits on questions of Hindu law and the reference 
made thereto in Collector of Madura v. Moottoo Ramalinga 
Sathugathy (2). No great harm, as it happened, was done 
by the admission of this class of evidence as the witnesses made 
reference to authoritative texts in a short and sensible manner. 
But it would not be tolerable that a Hindu ora Muslim in a British 
Indian Court should be put to the expense of proving by expert 
witnesses the legal principles ` applicable to his case and it would 
introduce great confusion into the practice of the Courts if deci- 
sions upon Hindu or Muslim law were to depend on the evidence 
given in a particular case, the credibility of the expert witnesses and 
so forth. The Muslim law is not the common law of India: 
British India has no common law in the sense of law applicable 
prima fatie to everyone unless it be in the statutory Codes, e.g., 
Contract Act, Transfer of Property Act. But the Muslim law is 
under legislative enactments applied by British Indian Courts to 
certain classes of matters and to certain classes of people as part of 
the law of the land which the Courts administer as being within 
their own knowledge and competence. The system of “expert 
advisers ” (#ufits, maulavis or in the case of Hindu law fandits) had 
its day but has long been abandoned, though the opinions given by 
such advisers may still be cited from the reports. Custom,: in 
variance of the general law, is matter of evidence but-not the law 
itself. Their Lordships desire to adopt the observations of 
Sulaiman, J. in the case referred to :— ` 


(1) (1928) I. L. R. 47 All, 823 (838). 
(2) (1868) 12 Moo. I. A, 390 (436-9) , 1 B. L. R. 1 ; ro W. R. P. C. 17. 
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“Tt is the duty of the Courts themselves to interpret the law of 
the land and to apply it and not to depend on the opinion of wit- 
nesses however learned they may be. It would be dangerous to 
delegate their duty to witnesses produced by either party. Foreign 
law, on the other hand, is a question of fact with which Courts in 
British India are not supposed to be conversant. Opinions of 
experts on foreign law are therefore allowed to be admitted. ” 

It has been made clear by learned counsel for the appellants 
that the plaintiffs do not now claim any relief extending beyond 
the actual site of the mosque building. The first question to be 
asked with reference to this immoveable property is the question: 
In whom was the title at the date when the sovereignty of this part 
of India passed to the British in 1849? It may have been open to 
the British on the ground of conquest or otherwise to annul rights of 
private property at the time of annexation as indeed they did in 
Oudh after 1857. But nothing of the sort was done so far as regards 
the property now in dispute. There is nothing in the Punjab Laws 
Act or in any other Act authorising the British Indian Courts to 
uproot titles acquired prior to the annexation by applying to them 
a law which did not then obtain as the law of the land. There is 
every presumption in favour of the proposition that a change of 
‘sovereignty would not affect private rights to property [cf. West Rand 
eti, Lid. v. The King (1)]. Who then immediately prior to the British 
annexation was the local sovereign of Lahore? What law was applic- 
able in that State to the present case ? Who was recognised by the 
local sovereign or other authority as owner of the property now in 
dispute? These matters do not appear to their Lordships to have 
received sufficient attention in the present case. The plaintiffs would 
seem to have ignored them. It is idle to call upon the Courts to 
apply Mahommedan law to events taking place between 1762 and 
1849 without first establishing that this law was at that time the 
law of the land recognised and enforced as such. If it be assumed, 
for éxample, that the property in dispute was by general law or by 
special decree or by revenue free (muaf) grant vested in the Sikh 
gurdwara according to the law prevailing under the Sikh rulers, the 
case made by the plaintiffs becomes irrelevant. It is not necessary 
to say whether it has been shown that Ranjit Singh took great 
interest in the gusdzvava and continued endowments made to it by 
the Bhanji Sardars as was held by Hilton, J. (2oth January, 1930) 
presiding over the Sikh Gurdwaras Tribunal. Nor is it necessary 
that it should now be decided whether the Sikh mahants held this 


(1) L. R. [1905] 2 K. B. 391. 
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P. € C. property for the Sikh gurdwara under a muaf grant from the Sikh 


1940. rulers. It was for the plaintiffs to establish the true position asat 

The Mosque known the date of annexation. Since the Sikh mahants had held possession 
as Ganj for a very long time under the Sikh state there-is a heavy burden on 

the plaintiffs to displace the presumption that the mahants’ possession 
Shiromani Gurdwara was in accordance with the law of the time and place. There is an 
tee, Amritsar. obvious lack of reality in any statement of the legal position which 

Sir George Rankin, Would arise assuming that from 1760 down to 1935 the ownership of 

, this property was governed by the Mahomedan law as modified by 
the Indian Limitation Act, 1908, 
/ The rules of limitation which apply to a suit are the rules in 
ioe at the date of institution of the suit, limitation being a matter 
of procedure. It cannot be doubted that the Indian Limitation Act 
of 1908 applies to immoveables made waqf notwithstanding that the 
ownership in such property is said in accordance with the doctrine of 
the two disciples to be in God. ‘Thus in dddur Rahim v. Narayan 
Das Aurora (1), it was expressly stated by Lord Sumner delivering 
the judgment of the Board :— 

“The property, in respect of which a wakf is created by the settlor, 
is not merely charged with such several trusts as he may declare, 
while remaining his property and in his hands. Itis in very deed 
‘God’s acre’ and this is the basis of the settled rule that such proe 
perty as is held in wakf is inalienable, except for the purposes of 
the wakf. ” 

Lp Yet in that very case it was laken as plain that if article 134 of 
— the Limitation Act did not apply toa waqf the claim to recover 
possession of waqf property was governed either by article 142 or 
article 144. The rule of Hanafi law that waqf property is taken to 
have ceased to be held in human ownership is applied to all such 
property even if the waqf be a wagf-a/al-aulad or waqf for the beheni 
of descendants. 

The result of the rule is not that the property cannot in ‘any 
circumstances be alienated but that it can only be alienated for 
proper purposes and save as provided by the terms of the endow- 
ment with the leave of the Court. In some circumstances it can even 
be taken in execution. In the particular case of a mosque, like that 
of a graveyard, the waqf property is intended to be used in specie for 
a certain purpose—not to be let or cultivated so that the income 
may be applied to the purposes of the wakf. This and other facts 
make some case for_a contention that such property cannot. be 
alienated on any conditions or with any sanction, though their 


(1) (1922) L. R. So I, A. 84; 38 C. L. J. 242 (247). 
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Lordships are by no means satisfied to affirm so wide a proposition. P. C. 

But the Limitation Act is not dealing with the competence of 1940. 
alienations at Mahomedan law. It provides arule of procedure ‘Tho Mosque known 
whereby British Indian Courts do not enforce rights after a certain as i N 
time, with the result that certain rights come to an end. Itis ys 
impossible -to read into the modern Limitation Acts any exception Saramo Purdan 
for property made waqf for the purposes of a mosque whether the tee, Amritsar. 
purpose be merely to provide money for the upkeep and conduct Sir George Ran pe 
of a mosque or to provide a site and building for the purpose. 

While their Lordships have every sympathy with a religious senti- 

ment which would ascribe sanctity and inviolability to a place of 

worship, they cannot under the Limitation Act accept the conten- 

tions that such a building cannot be possessed adversely to the 

waqf, or that it is not so possessed so long as it is referred to as 

“mosque,” or unless the building is raised to the ground or loses the 

appearance which reveals its original purpose. 





X The argument that the land and buildings of a mosque are not 
property at all because they are a “juristic person” involves a 
number of misconceptions. Tt is wholly inconsistent with many 
decisions whereby a worshipper or the mutawali has been permitted 
to maintain a suit to recover the land and buildings for the pur- 
poses of the waqf by ejectment of a trespasser. Such suits had 
previously been entertained by Indian Courts in the case of this 
very building. The learned District Judge in the course of his 
able and careful judgment noted that the defendants were not 
pressing any objection to the constitution of the suit on the 
ground that the mosque could not sue by a next friend. He went 
on to Say : 


“Tt is proved beyond doubt that mosques can and do hold pro- 
perty. There is ample authority for the proposition that a Hindu 
idol is a juristic person and it seems proper to hold that on the same 
principle a mosque as an institution should be considered as a juristic 
person. It was actually so held in 59 P. R., 1914, page 200, and 
later in 1926, Lahore, 372.” l 


That thcre should be any supposed analogy between the posi- 
tion in law of a building dedicated as a place of prayer for Muslims 
and the individual deities of the Hindu religion is a matter of 
some surprise to their Lordships. The question whether a British 
Indian Court will recognise a mosque as having a ctus standi in 
judicio is a question of procedure. In British India the Courts do 
not follow the Mahomedan law in matters of procedure (cf. Jafri 
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Be Begum v. Amir Muhammad Khan (1) per Mahmood J.) any more 
1940. than they apply the Mahomedan criminal law or the ancient 
The Mosque known Mahomedan rules of evidence. At the same time the procedure 
as eas of the Courts in applying Hindu or Mahomedan law hag to be 
v appropriate to the laws which they apply. Thus the procedure 
Shiromani urdirar in India takes account, necessarily, of the polytheistic and other 
tee, Amritsar. features of the Hindu religion and recognises certain doctrines of 
Hindu law as essential thereto, e. g., that an idol may be the 
owner of property. The procedure of our Courts allows for a suit in 
the name of an idol or deity though the right of suit is really in the 
sebait [Jagadindranath v. Hemanta Kumari (2)]. Very considerable 
difficulties attend these doctrines—in particular as regards the 
distinction, if any, proper to be made between the deity and the 
image (cf. Bhupati Nath v. Ram Lal (3) Golapchandra Sarkar, 
Sastri’s “Hindu Law,” 7th ed., pp. 865 et seq.). But there has 
never been any doubt that the property of a Hindu religious 
endowment—including a ‘hakurbari—is subject to the law of 
limitation [Damodar Das v. Lakhan Das (4); Sri Sri Iswari 
Bhubaneshwari Thakurani v. Lrojo Nath Dey (5)]. Trom these 
considerations special to Hindu law no general licence can be 
derived for the invention of fictitious persons. It is as true in law 
as in other spheres “entia non sunt multiplicanda preter necessi- 
tatem.” The decisions recognising a mosque asa “juristi¢ person” 
appear to be confined to the Punjab: Shankar Das v. Said 
Ahmad (6) ; Jinda Ram v. Husam Bakhsh (7); Maula Bukhsh v. 
Hajis-ud-din (8). In none of these cases was a mosque party to 
the suit and in none except perhaps the last is the fictitious per- 
sonality attributed to the mosque as a matter of decision. But 
so far as they go these cases support the recognition as a fictitious 
person of a mosque as an institution—apparently hypostatizing 
an abstraction. This, as the learned Chief Justice in the present 
case has pointed out, is very different from conferring personality 
upon a building so as to deprive it of its character as HmOUrenie 
property. 
X It is not necessary in the present case to decide whether in any 





Sir George Rankin, 





(1) (1885) I. L. R. 7 All. 822 (841-42). 
(2) (1904) L. R. 31 I. A. 203. ; I. L. R. 32 Cale, 129, 
. (3) (1909) I. L. R. 37 Calc. 128 (153); 10 C. L: J. 355 (381). 
- (4) (1910) L: R. 37 I. A.-147 ; I. L. R. 37 Cale: 885; 12 C.L. J. 110, 
_ (8) (1937) L. R. 641. A. 203 ; 65 C. L. J. 572. 
: (6) 153 P. R. (1884). 
` (7) 59 P. R. (1914). 
(8) A. I. R. (1926) Lahore 372. 
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circumstances or for any purpose a Muslim institution can be 
regarded in law as a “juristic person.” The recognition of an 
artificial person is not to be justified merely as a. reddy means of 
making enactments—well or ill expressed—work conveniently. It 
does not seem to be required merely to give an extended meaning 
to the word “person” as it appears in the Punjab Pre-emption Act, 
190s, or in the definition of gift contained in section 122 of the 
Transfer of Property Act. Itis far from clear that it is required 
in order that property may be devoted effectively to charitable 
_ purposes without the appointment of a trustee in the sense of the 
English law. It would seem more reasonable to uphold a gift, if 
made directly to a mosque and not by way of waqf, as having 
been made to the mutawali than to do so by inventing an artificial 
person in addition to the mutawali (and to God in whom the 
ownership of the mosque is placed bythe theory of the law). 
‘Their Lordships do not understand that in this respect a mosque 
is thought to be in any unique position according to the authorities 
on Mahomedan law. “A gift may be made to a mosque or other 
institution” (Tyabji Principles of Muhammadan Law, 2nd ed. 
1919, p.4or, cf. Abdur Rahim’s Muhammadan Jurisprudence, 
p. 218) A gift can be made toa madrasah in like manner as to 
a masjid. The right of suit by the mutawali or other manager or 
by any person entitled to a benefit (whether individually or asa 
member of the public or merely in common with certain other 
persons) seems hitherto to have been found sufficient for the pur- 
pose of maintaining Mahomedan endowments. At best, the insti- 
tution is but a caput mortuum, and some human agency is always 
required to take delivery of property and to apply it to the inten- 
ded purposes. Their Lordships, with all respect to the High 
Court of Lahore, must not. be taken as deciding. that a “Juristic 
personality” may be extended for’ any purpose to Muslim institu- 
tions generally or to mosques in particular. On this general 
question they reserve their opinion ; but they think it right to 
decide the specific question which arises in the present case and 
` hold- that suits cannot competently be brought by or against 
such institutions as artificial persons in the British Indian 
Courts.. - 
4 The property- now in question having been possessed by Sikhs 
adversely to the waqf and to all interests thereunder for more than 
12 years, the right of the mutawali to possession for the purposes 
of the waqf came to an end under article t44 of the Limitation Act 
and the title derived under the dedication from the settlor or 
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wakif became extinct under section 28. The přoperty was no 
longer, for any of the purposes of British Indian Courts, “a pro- 
perty of God by the advantage of it resulting to his creatures.” 
The. main contention on the part of the appellants is that the right 
of any Moslem to use a mosque for purposes of devotion is an 
individual right like the right to use a private road (/awahra v. 
Akbar Husain (1) ; that the infant plaintiffs, though born a hundred 
years after the building had been possessed by Sikhs, had a right 
to resort to it for purposes of prayer ; that they were not really 
obstructed in the exercise of their rights till 1935 when the building , 
was demolished ; and that in any case in view of their infancy the 
Limitation Act does not prevent their suing to enforce their indi- 
vidual right to go upon the property. This argument must be 
rejected. The right of a Muslim worshipper may be regarded as 
an individual right, but what is the nature of the right? It is not 
asort of easement in gross, but an element in the general right 
of a beneficiary to have the waqf property recovered by its proper 
custodians and applied to its proper purpose. Such an individual 
may, if he sues in time, procure the ejectment of a trespasser 
and have the property delivered into the possession .of the mutawali 
or of some other person for the purposes of the waqf. Asa 
beneficiary of the religious endowment such a plaintiff can enforce 
its conditions and obtain the benefits thereunder to which he 
may be entitled. But if the title conferred by the settlor has come 
to an end by reason that for the statutory period no one has sued 
to eject a person possessing adversely to the waqf and every interest 
thereunder the rights of all beneficiaries have gone: the land 
cannot be recovered by or for the mutawali and the terms of the 
endowment can no longer be. enforced (cf. Chidambaranatha 
Thambiran v. Nallasiva Mudaliar (2). The individual character 
of the right to go to a mosque for worship matters nothing when the 
land is no longer waqf and is no ground for holding that a person _ 
born long after the property has become irrecoverable can enforce 
partly or wholly the ancient dedication. 

This seems to their Lordships a sufficient answer to the argu- 
ment that the only article of the Limitation Act which affects the 
right of the plaintiffs (other than the first plaintiff) is article 120. ' 
Under that article any plaintiff who had been of age for more than 
six years before ‘the date of the suit would be barred as he has 
clearly been excluded from resort to the building for purposes of 


(1) (1884) I. L. R. 7 All, 178. 
- - (2) (1917) L L, R. 41 Mad. 124 (135). 
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prayer. But the true answer to these plaintiffs and to the minor 
Plaintiffs is that the rights of the worshippers stand or fall with 
the waqf character of the property and do not continue apart from 
their right to have the property recovered for the waqf and applied 
to its purposes, As the law stands, notice of the tights of indi- 
vidual beneficiaries does not modify the effect under the Limitation 
-Act of possession adverse to the waqf. Were the law otherwise 
the effect of limitation upon charitable endowments would be 
either negligible or absurd. The plaintiffs may, if they choose, 
refrain from asking that the land be recovered for the waqf but 
they do not alter the character of their right by deserting the logic 
of their case, 

It remaing fo say that in the opinion of their Lordships the 
present suit is concluded on the general principle of res judicata, 
by the decision in the suit of 1855 and also under section 37 of 
the Sikh Gurdwaras Act, 1925, by the decision of the Tribunal 
(2oth January, 1930,) rejecting the petition of the Anjuman Islamia. 
The mere circumstance that the plaintiffs have chosen not to 
seek recovery of the land in dispute but ask for relief in the forms 
of declaration and injunction does not avail to enable them to 
litigate again the claim made by Nur Ahmad as mutawali to 
recover the property for the purposes of the waqf. The ground 
of the decision of 1855 does not affect the question of ves 
judicata. 

Section 37 of the Act of 1925 is as follows :— 

“Except as provided in this Act no court shall pass any order or 
grant any decree or execute wholly or partly, any order or decree, 
if the effect of such order, decree or execution would be inconsistent 
with any decision of a tribunal, or any order passed on appeal there- 
from, under the provisions of this Part.” 

It is sufficiently plain that if the present suit were to succeed 
. the effect of the decree would necessarily be inconsistent with the 
decision of the Tribunal rejecting the petition of the Anjuman 
Islamia. Unless therefore the case can be brought within the 
opening words of section 37—“except as provided in this Act”— 
that section is fatal to the claim. Their Lordships are of opinion 
that the words of exception have no reference to the provisions 
of clause (ii) of section 30 which states thé circumstances under 
which a suit shall be tried notwithstanding that the claim was not 
put forwatd before the ‘Tribunal. Section 37 assumes that a 
civil court has before it a competent suit in which one party or 
another would but for the section be entitled to a certain order 
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or decree, and it provides that such order or decree shall. not 
be made if the effect of it would be inconsistent: with any decision 
ofa Tribunal. The words of exception with which section 37 opens 
are doubtless accounted for by the provisions of section 34 authori- 
sing appeals to the High Court. . oo 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. ‘Ihe appellants will pay the respon- 
dents’ costs, 

Peake & Co; Solicitors. for the Appellants. 


Charles Russell & Co: Solicitors for the Respondents, 


RG G Appeal dismissed. 


Present: Viscount Maugham, Lord Wright and Sir George 
Rankin, 


MAHOMEDALLY ‘TYEBALLY AND OTHERS 
v. 
SAFIABAI AND OTHERS 


Mahomedan Law—Administration of estate—Suit against co-heirs 3 jy person 
entitled to share of estate—Period of limitation applicable—Death of interest- 
ed party—Abatement of suit against him—Court’s discretion to add deceased 
representative as party to suit—Limitation Act (IX of rg08) Sch, I. Arts. 
106, 120, 123, I4g--Code of Civil Procedure (Act V of 1908) Order I rule 
10 ; order 22 rule 4 (3). 


The heirs of a Mahomedan succeed to his estate iu specific share as tenants 


‘in common and a suit bya co-heir or his representative against heirs for due 


administration of what has come to their hands from their father of whom they 
are the heirs is governed as regards immoveable property by Art. 144 of the 
Limitation Act and as regards moveables by Art. 120. Where oneof the defen- 
dants to a suit dies and the suit abates as against him under Order 22 rule 4 (3) 
of the Code of Civil Procedure the suit does not abate asa whole, Further it 
is open to the Court in its discretion under Order 1 rule 10 subsequently to add 
as a party to the suit the representative of the party who has died. 


Two brothers, E and S, who were Shia Mahomedans, carried on a business 
togethers and were co-owners of property. E died in 1904, his heirs being his 
widow, mother, son and two daughters. In 1923, shortly before his death, 
S entered into an agreement defining the respective interests of himself and 
E’s estate in the various joint properties, the parties on the one side being all E’s 
heirs except his mother whose right to} of E's estate the agreement ignored, 
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a > 
After S’s death the agreement was approved in an agreement made in September, P, C. 
1924, between S’s heirs and those of E, again excluding the mother’s share in 1940. 

Nee 


E’s estate. That } share had in reality on her death in r912 devolved as to 
1/2 (i.e, 1/2 of E's estate) on S, as to 1/4 (i.e, 1/24 of the estate) on her 
surviving daughter (ive, S and E’s sister), and as to the remaining 1/4 on the ve 
children of her deceased daughter, one of which daughters was the plaintiff, Safiabai. 
A suit claiming partition on that basis of the agreement of September, 1924, 
brought by E’s heirs against S’s heirs, it was decreed in July, 1926. The plain- 
tiff having brought the present action in July, 1930, to which the heirs of E or 
their representatives, and the heirs of S or their representatives were defendants, 
claiming her part of the § share of E’s estate which should have come to ber 
through the mother of E and S, S's and E’s surviving sister also a defendant died, 
No application having been made to add the deceased sister’s daughter, R, asa 
party to the suit, the suit abated as against that sister under order 22 rule 4(3) 
of the Code of Civil Procedure, but the Court added Ras a defendant under 
Order 1, rule 10; 


Mahomedally 
Tyebally 





Held (1) that the suit was not barred by limitation. 

(2) That it did not abate as a whole because of its abatement as against the 
deceased sister, 

(3) That, in view of the agreement of 1923 and 1924, which the plaintiff did 
not challenge in her plaint, the suit could succeed Only against the heirs of S 
and not against those of E, 

Privy Council Appeal No. 15 of 1939, from a decree of the High 
Court, Bombay, in its appellate jurisdiction, (Beaumont, C. J. and 
Rangnekar, J.), dated September 8, 1936 reversing a decision of 
that Court in its ordinary original civil jurisdiction, (Barke, J.) 
dated February 17, 1936. 


The suit was brought by a member of a Shia Mahomedan family 
claiming a share of the estate of her deceased uncle Ebrahimji, 
which share should have devolved upon her mother through 
Ebrahimji’s mother, Jelumboo, who was one of his heirs. The suit 
was brought against the heirs of Ebrahimji or their representatives 
on the one hand, against the heirs of Ebrahimji’s brother Sarafally 
on the other hand, other interestéd parties also being impleadcd. 
The trial Judge held the suit barred by article 106 of the Limitation 
Act. The appellate Court reversed that decision, directing an 
account to be taken of the estate of Ebrahimji come into the hands 
of his heirs or their representatives. ‘Those persons now appealed to 
His Majesty. The facts are fully stated in the judgment of the 
Board. 

Sir T. J. Strangman, K. C. and A. G. P. Pullan for ‘the 
Appellants: This action is barted by limitation betause, as we 
submit, it is not an action for administration of an estate, but one for 
partition ahd for a share in the estate brotight against those in 
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possession of it were the action of the former kind it would not be 
barred, but, being of the latter, it is subject to a limitation period of 
go days. - us 

Next, we submit that the action abated as-a whole by redson of 
its abating as against Sakhinaboo, daughter, Rukhiaboo. Sakhina- 
boo was a necessary party to the suit. On her death it was essential 


„that her representative should be brought onto the record within 


the prescribed time. That was not done and the whole action 
abated. Referred to Mulla (roth Edition, page 862). 


[Sir George Rankin: But does this not depend on the nature of 
the suit ?] ' 


[Zord Maugham referred to Order 1, rule 9 Civil Procedure Code. ] 
Parikh interposed to call attention to section 151 of the Code in 
reference to the Court’s inherent powers. 


Dealing further with the question of limitation, counsel referred 
to articles 106 and 120 and to section 6 of the Limitation Act, and 
to Muhammad Wali Khan v. Muhammad Mohi-ud-din (1). 
Article 123, as the authorities shew, does not apply because under 
Mahomedan law there is no particular individual charged with the 
distribution of the estate. Article 144 which for suits for the reco- 
very of immoveable property prescribes a period of 12 years beginn- 
ing from the time when the possession becomes adverse is applicable 
to immoveables, and ouster must be proved. Article 120 which for 
suits for which no period is elsewhere in the Act provided piescribes 
6 years beginning from the period when the right to sue accrues, 
governs moveables, and the“question of ouster does not there arise. 
We submit that the right to sue for distribution of the cstate arose 
at the moment of Ebrahimji’s death. 


[Sir George Rankin: But this was nota suit for distribution, 


1t was for recovery of a share of the estate which had already been 
distributed—according to the plaintiff to the wrong persons. ] 





My last point is that the plaintiff cannot in any event recover 
against the heirs of Ebrahimji and their representatives. They 
entered into an agreement with Sarafally and that agreement stands. — 
Indeed the plaintiff in her plaint does not challenge it. Sarafally’s 
heirs could not claim now to, to go behind the agreement. It is 
through Sarafally. Sarafally himself took no account of the fact that a 
portion of Ebrahimji’s estate came to him through Jelumboo. It is 
accordingly not as against the heirs of Ebrahimji that the plaintiff is 


(1) (1919) 24 C. W. N. 321. 
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entitled to recover what is rightfully hers. The agreement of 1924 
“was embodied in -the decree passed in the partition suit. ‘That 
creates an estoppel by record. 


Flt Parikh for the Plaintiff-Respondent and other parties was 
called on to argue only on the question of the agreement and as to 
the effect of allowing it to stand. He submitted that the plaintiff 
could not be met with estoppel by record or by conduct. 

Cc. A. Ve 


‘Their Lordships’ judgment was deliscred by 


Sir George Rankin :—This case concerns the administration 
of the estate left by one Ebrahimji who died in r904. He wasa 
Dawoodi Rorah governed by the Shia school of Mahomedan law and 
had carried on business in Bombay with his only brother Sarafally 
as merchants and commission agents. A pedigree table of the 

_ family is given hereunder. They belonged to Kapadvanji in the 
Kaira district of the Bombay Presidency, and the brothers were 
co-owners of certain immoveable propertics there in addition to 
their interests in thcir ancestral home. ‘Their Bombay business was 
a profitable one anda house in Samuel Strect in Bombay had been 
acquired out of the profits. 


The heirs of Ebrahimji, according to the Shia system of “sharers” 
and “residuaries” were (1) his mother Jclumboo entitled toa sixth 
share, (2) his widow Fatmabai entitled to an eighth share, (3) his 
son Kikabhai, and his two daughters by different wives (4) Safiabai 
and (5) Khatizabai. ‘These children took shares in the residue left 
after deduction of the mother’s and widow’s shares, the son taking 
twice as much asa daughter. His brother Safarally and his two 
sisters Sakinaboo and Amtoolaboo were not heirs. The business was 
continued by Sarafally, the share of Ebrahimji being left in the 
business. Jelumboo lived with her son Sarafally until her death in 
rg1z. Another Bombay house—in Abdul Rehman Strect—was 
acquired out of the profits in or about 1917. Amtoolaboo died in 
1920 leaving as her heirs two daughters, the plaintiff Safiabai and 
Asmabai (defendant No. 8), 


2r} 


P. C. 





1940. 
wern 


Mahomedally 
Tyebally 
v 


Safiabai. 





Pily, &. 





[VoL 73. 


THE CALCUTTA LAW JOURNAL. 


218 


*ydsay 3S1 
‘HA VS ‘Wd 
et reqeyeg 
| Sar eee et 2 
Keq | oző1 ‘qd 


Airepmsy — ooqejoowwy 


aq yor "HC wet 


*ydsoy ple 
"HC yK pamqsqns 
ooqeryyny 
| 


o£-£-b1 'q 
yd 4x 
YueuyooT | ‘SHO 
Aypeqody, — ey aie 














Apepawoyeyy — reqv2iyeyyy 


requpoqhz — eUqeAESI — reqereS 


Teqeyes — ulessnyy mpqy 


z1-6 ‘s}dsoy 8-S ‘sqydsay 
91-£1 ‘sud z1-6 ‘syq "HAWS "yd yw Yq pal ‘sydsay 
sJoqySnep Y ay t pas Dre eas *ydsay = yI i yI91 Pee z 
| | 
| | | | i 
7 | ƏJin sry 
| "HC pus 4£-4-1 `Q 4£-g9-6 'q | _paseadapaid 
| Aqpeqakey, | 46-S-fe q ‘adsey yagr | *33@ 487 | parsoaip “HC yI9 , ATlepawoyeyy 


Sz61 ‘Sny ‘a | Cz-g-S ‘qa 
dike pteneres 
| 





a ee ee eee ne A 





N 

x 

= € 

Spun & 
Ig SF 8 

oig? a Z S 

ae EEE 

m On al R 

aoe a G 

a E 

a) 


yns aJojoq pueg 
95-11-93 Joye `Q FeqrureH — 





i 





| 





9z-z-6 ‘q | to-z-z1 ‘q 


1eqeugey — Hugeirqg 


| 








BI-11-41 °q | ¥O-G-1 al0jaq ‘CG 
oognntal —LyovHg INivNsy 


VoL. 73.] PRIVY COUNCIL, 


In 1923 Sarafally was ill: he died in August of that year. On 
the 13th July before his death he entered into an argeement in 
writing intended to regulate and define the respective interests 
of himself and Ebrahimji’s estatc in the business and in the various 
properties at Bombay and Kapadvanj. The other parties to this 
agreement were Ebrahimjis son Kikabhai, his daughter Safiabai 
and his widow Fatmabai. Provision was made for the other daughter 
Khatizabai joining thercin, which she afterwards did. The agree- 
ment treated the widow, son and daughters of Ebrahimji as his 
only heirs, ignoring the facts that his mother Jelumboo had inherited 
from him a sixth share of his estate, and that of her interest only 
a half had devolved on Sarafally, the other half belonging to his 
sister Sakinaboo and the two daughters of his deceased sister 
Amtoolaboo—namely, the plaintiff and Asmabai. 

On this footing the agreement provided that the respective 
shares of Sarafally and Ebrahimji’s estate should as to two plots 
of land in Kapadvanj be equal, but as to the business and the 
houses in Abdul Rehman Street and Samuel Street should be as 
follows: 1o annas to Sarafally and 6 annas to Ebrahimji’s estate. 
The ancestral house at Kapadvanj had already been partitioned by 
metes and bounds. 

On Sarafally’s death (5th August, 1923), his estate devolved on 
his widow, his four sons and his four daughters. On the 24th 
Séptember, 1924, an agreement in writing was made between them 
as Sarafally’s heirs of the one part and the widow and three chil- 
dren of Ebrahimji as representing Ebrahimj’s estate of the other 
part. No notice was taken in this agreement of Jelumboo or her 
heirs as having any intcrest in the estate of Ebrahimji. The agree- 
ment of r3th July, 1923, was approved. The house at Abdul 
Rehman Street and its contents and two immoyeable propertics at 
Kapadvanj were to be taken by Ebrahimji’s heirs, and Sarafally’s 
heirs were to get the Samuel Street house and the business. These 
assets were ‘to be taken at certain valuations: the figure for the 
business to be fixed by one Metaji Chaturbhuj Motichand who 
was to make up the final account. Some properties at Kapadvanj 
were not included in this arrangement but it was recited that these 
had already been divided. 

On the rith December, 1924, widow and son of Ebrahimji 
together with ‘one daughter (Khatizabai) sued for partition in 
accordance with the agreement of 24th September, 1924. The 
other daughter (Safiabai) was made a defendant but the suit was 
brought against Sarafally’s eight children and widow as represent- 


219 


Mahomedally 
Te 


Safiabai, 


Sir George Rankin, 





220 


P.C, 


1940. 
New 


Mahomedally 
Tyebally 


v. 
Safiabai. 


Sir George Rankin, 


-THE CALCUTTA LAW JOURNAL, [VOL 73- 


‘ing his estate: a preliminary decree for partition and accounts was 


obtained on sth May, 1925, and a final decree on 11th June, 1926. 
The widow of Ebrahimji died meanwhile in 1925 and her interest 
passed to her children. The widow of Sarafally died in 1926: 
this produced certain changes in the representation of Sarafally’s 
estate which will be taken account of in due course. i 


On 17th July, 1926, Ebrahimji’s son Kikabhai sued his sister 
Khatizabai and his half-sister Safiabai for sale and division of the 
property which had come to them under the decree in the previous 
suit. Safiabai by her written statement filed on 8th November,, 
1926, set up that Jelumboo, her father’s mother, was one of his 
heirs, and that the present plaintiff together with her sister Asmabai 
and her aunt Sakinaboo and other persons should be brought before 
the Court as necessary parties. LKhatizabai having died in 1926, 
her husband and children were substituted in her stead. On 2rst 
February, 1929, a decree was passed by consent directing that 
Safiabai should take a sum of Rs. 51,500 with certain interest in 
full satisfaction of her share in her father Ebyahimji’s estate. This 
was paid to her and a release was executed by her on 31st January, 
1930. Their Lordships do not stop to consider the propricty of 
these proceedings having regard to the facts brought to notice by 
the lady’s own written statement as already mentioned. l 


On 23rd July, 1930, the present suit was filed. At some date 
before that but after 1926 the death of Halimabai occurred. She 
was the mother of Sarafally’s wife and had been one of her heirs. 
The result of Halimabai’s death was that the persons entitled to 
the estate of Sarafally were now his four sons, his four daughters 
and three sisters of his wife. These eleven porsons may be des- 
cribed as the second set of defendants to the present suit—namcly 
defendants 9-19 inclusive. ‘Ihe plaintiff was Safiabai, one of the 
two daughters of Amtoolaboo, sister to Ebrahimji. The first set 
of defendants (so to call them) were Kikabhai and Khatizabai’s 
representatives ; these were defendants 1-5. Among other defen- 
dants was Kikabhai’s half sister Safiabai (defendant 6) who has 
been paid out as already mentioned. The plaintiff’s sister, Asma- 
bai, was defendant 8 and the plaintiff's aunt, Sakinaboo, was defen- 
dant 7. These two ladies were in the same position as the plaintiff, 
being persons entitled along with the plaintiff to a half of the one- 
sixth interest which Jelumboo had in her son Ebrahimji’s estate. 
The other half of that one-sixth interest belonged at the date of 
the suit to Sarafally’s representatives—that is defendants 9-19— 
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unless by the agreements of 1923 and 1924 they had lost their 
interest. 


It is necessary to direct attention to the frame and scope of the 
suit. It was brought on the Original Side of the High Courl at 
Bombay. The plaint set forth the various relationships of the 
parties and the devolution of~interests in the respective estates of 
Ebrahimji and Sarafally. It recited the agreements of 13th July, 
1923, and 23rd September, 31924, and the two previous suits 
brought thereupon; it stated that the plaintiff had had no know- 
ledge thereof and had not consented thereto ; but it did not claim 
„that the plaintifl’s interest in the estate of Ebrahimji should be 
ascertained as between herself and the estate of Sarafally as though 
these agreements had never been made. In effect, as their Lordships 
read the plaint, it merely asked that Jelumboo’s one-sixth share in 
what Ebrahimji’s widow and children had received as representing 
his estate should be given to the persons entitled thereto. Defen- 
dants 9-19, Sarafally’s representatives, supported the plaintifi: the 
contesting defendants were the defendants 1-5. 

The suit having been filed on 23rd July, 1930,. Sakinaboo (sister 

of Ebrahimji), who was defendant No. 7, died on 14th March, 1932, 
leaving her daughter Rukhiaboo as her heir. No application to 
make the daughter a party to the suit having been made within 
go days, the suit abated as against Sakinaboo under Order 22, 
tule 4, clause 3, of the Civil Procedure Code. No application was 
made within 60 days thereafter to set aside the abatement under 
tule 9 of the same Order. But on roth May, 1926, Rukhiaboo 
herself applied to be brought on the record in her mother’s stead 
‘and claimed to share in the relief asked by the plaint. Acting 
under rule r0 of Order 1 of the Code, Barlee, J. on 22nd January, 
1936, added her as 7th defendant to the suit. At the trial the 
learned Judge on 17th February, 1936, dismissed the suit, holding 
that the plaintiff’s claim was within article 106 of the schedule to 
the Limitation Act, 1908, which prescribes a period of three years 
from the date of dissolution for a suit for an account and a share 
of the profits of a dissolved partnership. On appeal this decree 
was set aside by a Division Bench (Beaumont, C.J. and Rangne- 
kar, J.) who directed an account to be taken of the estate of 
Ebrahimji come to the hands of Kikabhai and the heirs of Khati- 
zabai and ordered that the estate of Ebrahimji be applied in due 
course of administration. This decree was dated the 8th September, 
1936, and is the decree from which the present appeal is brought 

by the heirs of Khatizabai, 
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It is not contended that the plaintiff's claim “is. for anything 
more than her prima facie rights in “Ebrahimji’s estate, but three 
points are taken for the appellants. It is said (1) that the suit had 
come to an end by reason that it had abated as against Sakinaboo, 
(2) that it is barred by limitation, and (3) that defendants 9-19 
can make no claim against the appellants in respect of Safarally’s 
interest in Jelumboo’s estate as this would be contrary to the agree- 
ments of 13th July, 1923, and 23rd September, 1924, and to the 
decree of the Court made (11th June, 1926) in the suit ot 1924 
which gave effect to these agreements. r 

On the first point their Lordships are of opinion that it is im- 
possible to hold that the suit for administration of Ebrahimji’ estate 
came to anend by reason of abatement as against Sakinaboo. 
Sakinaboo and her daughter Rukhiaboo are persons having’ the 


;, Same interest as the plaintiff and though the plaintiff by reason 
"of laches may be supposed in certain circumstances to lose her 


rights as against them, it is paradoxical to suppose that the plaint- 
ifs laches have deprived them of rights. ‘There is nothing in 
Order 22 to take away their interest in the estate of Ebrahimji and 
they could (so far as that Order is concerned) have brought an 
administration suit of their own, notwithstanding any abatement of 
the plaintiff’s suit. The presence of someone to represent Sakina- 
boo’s interest was very proper and highly desirable In the interest 
of every other party, but it is putting it too high to say that the 
suit could not possibly go on without her. It not uncommonly 
happens, in a suit for administration, that for one reason or another 
a particular interest is not represented before decree, but, ds 
either provided for by the decree, or is asserted at a later stage, 
under the decree,’ or is given effect by a party being permitted to~_- 
attend certain accounts and enquiries so as to be bound by the 
result. Still, it would have been very bad practice if in the present 
case Rukhiaboo had not been joined as a party and this was 
properly done by Barlee, J. on her own application under Order Jy 
rule ro, Their Lordships are of opinion that it is open’ to the 
Judge in his discretion under Order 1, rule ro, to add as a party 
to the suit the representative of a person against whom the suit has 
abated for the purpose of giving effect to the rights of the parties, 
The contention that the plaintiffs suit had abated as a whole is 
fundamentally mistaken. It involves that the plaintiff was claiming 
relief against Sakinaboo, that because Sakinaboo’s heirs were entitled 
to resist the grant of this relief in the present suit by reason of the 
plaintiffs laches, the plaintiff could not be given relief against 
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- the present ‘appellants. No step in this reasoning can be 
justified. i 

It was not contended before the Board that the plaintiffs suit 
is of the character mentioned in article 106 of the Limitation Act. 
It is a suit against certain Mahomedan co-heirs by a person 
entitled to part of the interest Of an heir and the High Court on 
appeal rightly held. that to such a suit neither article 106 nor 
article 123 is applicable. The heirs of a Mahomedan succeed 
to his estate in specific shares as tenants in common and the plain- 
tifs suit against the son and daughters of Ebrahimji for due 
administration of what came to their hands as property left by their 
father is governed as regards immoveable «property by article 144 
and as regards moveables by article 120 (Mahomed Riasat Aliv. 
Hasin Banu (1) ; Ghulam Muhammad v. Ghulam Husain (2). Upon 


the proper application of article 120 as between tenants in common i s~ 


it will be sufficient to refer to Musammat Bolo v. Musammat 

Koklan (3) and Yerukola v. Yerukola (4). It does not appear 

that the widow son or daughters of Ebrahimji received what was 

to come to them under the agreement of 24th September, 1924 

until the suit of 1924 had been decreed in 1926 which is well 

within 6 years of the filing of the present suit on 23rd July, 1930. 

But their Lordships think it right to add that on the evidence they 

find no reason for holding that there had been an ouster or exclu- 

sion of the; plaintiffs prior to 23rd July, 1924: indeed there are 
concurrent- findings of the Courts in India which are inconsistent 
with any such contention. 

„< The third point taken by the appellants is in their Lordships’ 
_gpinidn good against those claiming under Safarally an interest in 
“Jelumboo’s one-sixth share of Ebrahimji’s estate. As the suit of 

1924 resulted in a decree there is an clement of estoppel by record 

but the matter may be put sufficiently as resting on agreements 

made in 1923 and 1924 between Sarafally and Sarafally’s heirs on 
the one part and the widow and children of Ebrahimji on the other. 

Defendants 9-19 cannot claim to make the present appellants liable 

on the footing that Sarafally was entitled to more. than these agree- 

ments gave him, though it be true enough that since rọr2 he had 
been entitled to a half of his mother’s one-sixth share. If the 
plaintiff by’ her suit had challenged the rights of Sarafally’s heirs 


(1) (1893) L. R. 20 1. A. 155; L L. R. 21 Cale. 157. 
(2) (1931) L. R. 591. A. 74; 55 C. L. J. 470. 

(3) (1930) L. R. 57 I. A. 325; 52 C. L. J. 450. 

(4( (1922) 1. L, R. 45 Mad. 648. 
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under the agreements of 1923 and 1924. it may well be that she could 
have required Sarafally’s heirs to account upon a footing which 
would have made it impossible to give any effect to these agree- 
ments even as between the parties to them. But the plaintiff by 
her suit has not sought relief upon any such basis and the agree- 
ments have their effect between Sarafally (and his representatives) 
and the children of his brother. 


Their Lordships are of opinion that on this point the appeal 
succeeds but only as against defendants 9-19: (respondents 5-15). 
The decree of the High Court dated 8th September, 1936, should 
be varied (a) by limiting the second of the declarations therein 
made to a declaration that the plaintiffand the 7th and 8th defen- 
dants are entitled to a one-twelfth share in the estate of Ebrahimji 
Esmailji Bhagat, the plaintiff and the 8th defendant being each | 
entitled to one-quarter of the said onc-twellth share and the 7th 
defendant being cntitled to the remaining half thereof; (2) by add- 
ing to the order for administration the words “so far as regards 
the one-twelfth share to which the plaintiff and the 7th and 8th 
defendants are entitied as aforesaid.” : 

Their Lordships will humbly advise His Majesty’s accordingly. 
They see no need to disturb the High Court’s order as to costs. 
As regards the costs of this appeal the appellants must pay one- 
half of one set of costs to the contesting respondents—that is 
respondents 1, 3 and 5-r2 who have joined in resisting the appeal. 


T, L. Wilson & Co. + Solicitors for the Appellants. 
Lattey & Dawe: Solicitors for the Respondents. 


RCG: Appeal allowed in part f 
Decree varied, 
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Before Mr. Justice C. C. Biswas and Mr. Justice 
T.J. Y. Roxburgh. 


MUSSAMAT GARIBIA BIBI 
v. 


OFFICIAL RECEIVER MATHURA PROSAD RAJGHARIA 
AND OTIIERS. 


Provincial Insolvency Act (V of 1920), Section g—Jurisdiction—Transaction 
alleged to be fictitious—Receiver, if should move—Provincial Insolvency 
Act, Section 28, Sub-section (2), Section 53. 


Section 4 of the Provincial Insolvency Act gives jurisdiction to the insolvency 
Court to deal with matters which were not previously within its jurisdiction, 
but a creditor who under the old law could not have filed a suit to establish a 
right could not be given by its terms any right to move the Insolvency Court. 


The provisions of Sub-section 2 of Section 28 of the Provincial Insolvency 
Act, does not create any right of suit which does not otherwise exist and they 
Operate as a bar on the rights of creditors in respect of remedies, suits, proceed- 
ings otherwise existing. That bar is in itself subject to an exception namely 
that permission of the Court may remove it; but permission of a Court operat- 
ing as an exception to the bar created by the sub-section cannot give the 
creditor any right which he has not apart from the sub-section, 

So where the Court is called upon to exercise jurisdiction under Section 4 
for declaring a transaction as fictitious it should be for the Recciver to move the 
Court in this behalf and that even with the permission of the Court, the creditor 
should not be allowed to do so in his own name, 

*"The remedy in respect of a transfer by an insolvent might be asked for in 
the alternative either in Section 53 or under Section 4 if the transaction were 
proved to be fictitious but the remedy in respect of the transfer by the transferee 
to another could only be obtained from the Insolvency Court in exercise of the 
jurisdiction under Section 4 of the ‘Provincial Insolvency Act. = 


Appeal by the Purchaser. 

The material facts will appéar from the judgment. 

Messrs. Hiralal Chakravarti and Biswanath Naskar for the 
Appellant. 

Messrs. Brajendra ‘Chandra Guha, Sanat Kumar Chatterjee 
and Amiya Ranjan Roy Choudhury for the Official Receiver, 
Respondent. 

C. A. V. 


* Appeal from Original Order No. 30 of 1930, against the order of 
M. H. B. Lethbridge, Esq., District Judge of 24-Parganas (Alipore), dated the 
$rd January, 1939. 
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The judgment of the Court was as follows : 

The appellant Garibia Bibi purchased certain properties from 
one Hanif Mian, who had in tur purchased them from one Oli 
Mahammad, who was adjudicated insolvent after the date of Hanif’s 
purchase and before that of Garibia Bibi. On an application by 
a creditor, one Mathura Prosad Rajgharia, under Section 53 read 
with Scction 54-A and also under Section 4 of the Provincial Insol- 
vency Act, the learned District Judge of 24-Parganas has found 
that both the alleged transfers were fictitious, and has ordered 
that Oli Mahammad had right, title and ‘interest in the disputed 
properly which on his adjudication vested in the Official Receiver. 
The appellant contests this decision. ‘The crediter Mathura Prosad 
Rajgharia has appeared in the appeal through his Advocate who 
states that he does not contest it. ‘The appeal has been contested 
by the Receiver. 

For the appellant it is contended first, that the findings of fact 
of the learned Judge are wrong; secondly, that in so far as the 
application is one under Section 4 of the Provincial Insolvency Act, 
it cannot be maintained at the instance of a creditor and that hence 
the proceedings are without jurisdiction ; and thirdly, that in any 
case the order is incorrect in so far as it deals with the position ‘of 
the two minor sons of Oli Mahammad. 

The material facts of the case are that the applicant creditor 
Mathura Prosad Rajgharia was landlord of Oli Mahammad in 
respect of land at 1 Bahir Sura Road, Beliaghata, on which were 
situated some 34 huts, and had obtained rent decrees against him. 
In proceedings in execution he obtained a writ of arrest against his 
debtor on the 20th November, 1936. The Kobala to Hanif, which 
is challenged in these proccedings, was executed on the next day, 
the 21st November, by Oli Mahammad for himself, and as guardian 
of his two minor sons for a consideration of Rs. 2000. Exhibit C is 
the document. It is recited in the Kobala thatthe huts on the land 
had been erected at the cost of “Oli Mahammad with Kis own 
money, but both the huts and the right of tenancy were transferred. 
It should be noted that the lease for the premises was in favour of 
the minor sons along with the father. Oli Mahammad was brought 
up on arrest on the 25th November, and made his application in 
insolvency on the 14th December following. The total debts are 
recited at Rs. 34,244-5-9 out of which Rs. 1,240 represents the land- 
lord’s dues, and Rs. 30,385 the dower dues of his two wives, Oli 
Mahammad was adjudicated insolvent on the 22nd Match, 1937. 
Just prior to this, on the trth March, Hanif mortgaged the huts in 
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question to one Nur Muhammad for. Rs. 500 by the document, 
Exhibit A, and subsequently, after the adjudication, on the r7th July, 
he purported to transfer the propertics to the appellant Garibia Bibi 
by the document Exhibit B, the consideration being stated io be 
Rs, 3000, made up of earnest money Rs. soo, of a sum of Rs. 460 
retained by the vendee for paying off Nur Muhammad’s mortgage, 
the balance being alleged to be paid in cash. 

On the 24th August, the creditor Mathura Prosad Rajegharia for 
himself and his sons filed a petition alleging that Hanif’s Kobala was 
a fraudulent exami document of the most valuable property of the 
debtor consisting of 34 rooms, without any consideration and created 
for the purpose of defrauding creditors ; that he had applicd to the 
Official Receiver to start proceedings to annul the sale, but the 
Official Receiver had not submitted any report, and praying that the 
Court would “give the start of the said proceedings to annul the 
Baleone. .” On the goth August, the Official Receiver submitted 
his report saying that he had asked the creditors to supply him with 
documents and evidence, and Rs. 300 to meet incidental expenses of 
the proceedings, but that as the creditors had not done so, he had 
advised them to take proceedings under section 54A of the Act. He 
declined to take the responsibility of taking steps to annul the 
documents, and repeated that the creditors might take action under 
section 54A of the Act on their own responsibility. The Official 
Receiver also referred ‘to an application under section 4 which had 
been made by the wives of the insolvent claiming the properties, and 
requested that the contesting creditors be directed to contest this 
application under section 4, if they so liked, as he himsclf had no 
funds with which to fight. An order was passed granting permission 
to these creditors under section 54A ofthe Act. . 

On the roth September Mathura Prosad and his sons accordingly 
moved the Court under sections 53 arid 54-A of the Act for annul- 
ment of Hanif’s Kobala, alleging that the Kobala was a enami 
document creating no title or interest in the property in favour of 
Hanif Mian who was said to be the father’s brother’s son of Oli 
Mahammad. Hanif then filed an objection on the 8th November, 
denying the relationship, stating that he understood that at the time 
of the transfer Oli Mahammad had no intention of applying to be 
adjudicated insolvent, and giving the facts as to the mortgage to Nur 
Mahammad, and the transfer to Garibia Bibi. 


On the 29th November Mathura Prosad applied by a petition 
purporting to be under section 53 of the Act to have Garibia Bibi 
and’ Nur Mahammad added as parties to the proceedings, describ- 
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ing the documents in their favour as being bogus, and asking for 
annulment of the Kobala in favour of Garibia Bibi. 

Garibia Bibi filed her answer on the ryth January, 1938, and 
then on the 31st January Mathura Prosad filed a petition praying 
that the matter should be dealt with both under section 53 and 
section 40f the Act. i 

We agree entirely with the finding of the learned District Judge 
that the alleged transfers by Oli Mahammad to Hanif by Exhibit C, 
and by the latter in turn to Garibia Bibi by Exhibit B, are fictitious 
transactions. The onus in this matter is doubtless on the applicant, 
but no question of onus really arises in this case ; the-learned Judge 
had the whole evidence of the parties before him, and took into 
consideration the whole circumstances of the transactions, and in our 
opinion, the conclusion at which he arrived was inevitable. The 
first transfer took place the day after the writ for arrest of Oli 
Mahammad was issued. The transferee, Hanif, has deposed and 
has shown that he is a man of no real substance and one who has 
no regard for truth. He and Oli Mahammad at ‘onc time worked in 
the same mill, and it appears that Oli Mahammad formerly lived in 
the same house as that occupied by Hanif in Chui Saheb’s Bagan, 
Howrah. The learned Judge accepts the evidence that they are 
related, though it differs as to the precise nature of the relationship 
from the allegation in the petition of the roth September. Hanif 
purchased this property, which is some miles off from his residence 
and on the opposite side of the river Hooghly, without making any 
enquiries as to the vendor’s title, or as to the landlord’s name ; he 
says he had no idea that Oli Mahammad then was thinking of apply- - 
ing in insolvency, but he admits in cross-examination that he knew 
Oli Mahammad was heavily in debt at the time. He does not 
attempt to shew where he obtained the consideration moncy of 
Rs. 2000, but says that one reason for his selling the property to 
Garibia Bibi was that he got into debt over the repairs. He also 
says that he discovered that three landlords were claiming rent from 
him after his purchase, and in the recital of his deed in favour of 
Garibia Bibi, this is given as one of the reasons why he is trans- 
ferring the property. But the same recital shows that though he was 
transferring the property on account of this alleged difficulty, never- 
theless he was asking for a profit of fifty per cent on his purchase, 
his price on re-sale being Rs. 3000. Some of this might be debited 
to improvements, but no accounts of expenditure are forthcoming. 
His document to Garibia Bibi mentions that he had purchased the 
property for Rs, 2000, but does not mention the name of his vendor. 


/ 
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His first statement in the witness box was that he did not know Oli 
Mahammad at all, but later he admitted that he discussed the price 
of the property with Oli Mahammad: The learned Judge has pointed 
out how Hanafi’s written statement goes beyond that needs of his 


own case, and goes out of its way to support the case of the 
insolvent. 


It was urged for the appellant that, in the lower Court, sufficient 
opportunity had not been given for the production of witnesses by 
the objectors, and that for this reason, among others, Nur 
Muhammad, the mortgagee in Exhibit A, and Yusuf Ali, the scribe 
of Exhibit B could not be examined. Garibia Bibi filed a Aastra of 
witnesses on the 12th December, and all the witnesses present that 
day were examined. The case was adjourned till the 19th December, 
when she filed a Aasiva of three witnesses including Yusuf Ali and 
Nur Muhammad. Her prayer to examine them was rejected, and 
we think that this was a correct order in the circumstances. 

In support of the document Exhibit B by Hanif in favour of 
Garibia Bibi, an attesting witness Manmatha Nath Mitra, and one 
Rejadin, who says he looked after the purchase on her behalf, have 
been examined. The latter says, he went with Garibia Bibi to look 
at the property, and arranged the purchase. He saw no document 
of title of Hanif, he did not ask who was the landlord, or if the rent 
was in arrear, he did not see the mortgage bond, and made no 
enquiries in the locality. Garibia Bibi lives in Chui Sahib’s Bagan, 
Howrah, in the same locality as Hanif, though the latter denics 
this, while the property, as already noted, is in Beliaghata on the 
other side of the river. 

The evidence on behalf of the creditor is that Garibia Bibi is a 
co-wife of a relative of the insolvent Oli Mahammad, both of the 
women being wives of one Lal Muhammad. The evidence as to the 
precise relationship of this co-wife with Oli Mahammad is conflict- 
ing, but we see no reason to doubt that there is a relationship. 

Each side has given some evidence of possession, consisting of 
evidence as to the recipients of the rents of the huts at the various 
stages of the transactions. Obviously in this matter the really 
interested party, and the original owner of the huts, namely, the 
insolvent, is in a stronger position. On the whole, the evidence as 
to possession on the side of the appellant is perhaps the stronger, 
but in the circumstances this sort of evidence can weigh little. 

Regarding the whole history of this matter from the 2oth 
November, the terms of the documents, and the very unsatisfactory 
evidence of the persons who claim to have been principally con- 
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cerned, we think there can be only one conclusion, namely, that 

_ arrived at by the learned District Judge, tothe effect that both the 
transactions in question, evidenced by the documents Exhibits C and 
B, are fictitious. 


The second contention on behalf of the appellant is that the 
proceedings are without jurisdiction, since in effect the decision of . 
the learned Judge is one made in exercise of the jurisdiction con- 
ferred by section 4 of the Act, and he can only exercise such juris- 
diction in proceedings conducted by the Receiver. For this pro- 
position reliance is placed on the case of Ram Sundar Ram v. Ram 
Charit Bhakat (1). Mr. Guha appearing for the Official Receiver 
contends that under the terms of sub-section (2) of section 28 of the 
Act a creditor can conduct such proceedings, if he has the permis- 
sion of the Court, which he urges was in effect given in this case. 
He cites the cases of Padilam Narayanamma vy. Neti Venkata- 
somayajula (2) and Vavilala Vasudeva Sastri v. Yarlagadda Anna- 
purnamma Garu (3), in support of this view. The effect of sub-- 
section (2) of section 28 was not considered in the Calcutta case 
cited, and it is also pointed out by Mr. Guha that the decision was 
made in 1924 before the amendment of the Provincial Insolvency 
Act by the introduction of section 54-A, which gave explicit statu- 
tory sanction to the conduct by a creditor of proceedings under 
section 53 of that Act for the annulment of a certain class of real 
transfers, 

The decision in Ram Sundar Ram v. Ram Charit Bhakat (1) ` 
(supra), relied on a previous decision of this Court in Joy Chandra 
Das v. Mahomed Amir (4), in which the course to be taken in cases 
of this type under the Provincial Insolvency case of 1907 is clearly 
described. ‘The learned District Judge in that case, while pointing 
out that the Court could not atthe instance of a creditor held a 
summary enquiry into the question whether the insolvent had con- 
cealed certain properties by haying them vested in‘the name of his 
wife, had expressed the view that the creditor could bring a suit in 
the appropriate Court to establish this fact. Fletcher, J. pointed out 
that the course indicated was wrong, and that the creditor would not 
be able to maintain such a suit. His remedy was to move the 
Insolvency Court in order to obtain a direction from it on the 
Official Receiver to institute and continue a suit against the wife for 


(1) (1924) I. L. R. 5r Cale. 663. Pore 
(2) 153 I. C. 624. ' 
(3) 161 I. C. 732. 

(4) (1927) 22 C, W. N. 702. 
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recovery of the property, making it a condition precedent that the 
creditor would put the Official Receiver-in funds and indemnify him 
against costs. As pointed out in Ram Kumar Ramy. Ram Charit 
Bhakat (1) (supra), the introduction of the provisions of section 4 
in the new Provincial Insolvency Act of 1920 made no difference to 
the correctness of the procedure to be followed in such cases as laid 
down above. That section gives jurisdiction to the Insolvency Court 
to deal with matters which were not previously within its jurisdiction, 
but a creditor who under the old law could not have filed a suit to 
establish a right could not be given by its terms any right to move 
the Insolvency Court. 

In the present case before us the creditor Mathura Prosad Raj- 
gharia could not maintain a suit to establish the right of the Official 
Receiver to the property on the ground that the transfers of Hanif 
and to Garibia Bibi were fictitious. That being so, we do not think 
that the provisions of sub-section (2) of section 28 of the Act can 

_affect the matter. The provisions of this sub-section do not create 
any right of suit which does not otherwise exist ; they operate as a 
bar on the rights of creditors in respect of remedies, suils and pro- 
‘ceedings otherwise existing. That bar is in itself subject to an excep- 
tion, namely, that permission of the Court may remove it. But 
permission of the Court operating as an exception to the bar created 
by the sub-section certainly cannot give the creditor any right 
which he has not apart from this sub-section. This aspect of the 
matter does not appear to have been considered in the Madras cases 
cited ; in those cases it was apparently assumed that the creditor 
had the right of suit, and the question considered’ was whether he 
required the permission of the Insolvency Court to exercise it. ‘Ihe 
discussion was as to whether the terms of the sub-section are wide 
enough to include proceedings before the Insolvency Court itself, so 
that the creditor would require such permission to conduct procced- 
ings under section 4 before it. No doubt if the creditor has a right 
of suit subject to the permission of the Insolvency Court, he may 
also move the Insolvency Court itself with such permission to exer- 
cise its jurisdiction under section 4 of the Act, but the real test of 
the matter is not to be found within the terms of sub-section (2) of 
section 28 at all. The right of suit to establish a claim to properly 
as part’of the insolvent’s estate lies in the Receiver in exercise of his 
powers under. item (d) of section 59 of the Act, and this is true 
whether the ‘right is exercised in the Insolvency Court itself by 
Virtue of the jurisdiction conferred on it by Section 4, or by way of 
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separate suit in the appropriate Court. We hold, therefore, that where 
the Court is called upon to exercise jurisdiction under Section 4 for 
declaring a transaction as fictitious, it should be for the Receiver 
to move the Court in this behalf, and that even with the permission 
of the Court, a creditor should not be allowed to do so in his 
own name. 

It will be observed, however, that in Ram Kumar Ram v. Ram 
Charit Bhakat (1) (supra) the Court expressed no opinion that the 
proceedings there impugned were without jurisdiction, and it laid 
emphasis on the fact that objection to proceedings had been taken, 
though obscurely, in the lower Court. In the present case no 
such objection was taken in the lower Court, and we have further to 
consider how far the introduction of the provisions of Section 54A 
into the Act affects the question. Mr. Chakravarty for the appel- 
lant laid stress on the difference between the transfer to Hanif by 
the insolvent, on the one hand, and that by Hanif to Garibia Bibi, 
on the other. If the former were a real transaction, it might be 
subject to annulment under Section 53, or, if found fictitious, this 
fact might be declared by the Court under Section 4. But the 
transfer by Hanif to Garibia Bibi, it was contended, could in no 
circumstances be annulled under Section 53, which does not apply 
to a second transfer by a transferee from the insolvent. The 
answer is that if the transfer to Hanif is held to be fictitious, then 
Hanil’s transfer to, Garibia Bibi, if real and for consideration, being 
made after the date of the adjudication, will be governed by the 
principles discussed in Zu Re Gobordhan Seal (2), and will be invalid 
against the Receiver as being made after the property had vested 
in him, and the Court could so declare under Section 4. If on 
the other hand, the second transfer is fictitious (as has in fact been 
found in this case), then a declaration to that effect can also be 
similarly made under that section. 

The true position seems to us to be this ; the remedy in respect 
of the transfer to Hanif might be asked for in the alternative, either 
under Section 53, if the facts were so found, or under Section 4, 
if the transaction were proved to be fictitious; but the remedy in 
respect of the transfer by Hanif to Garibia Bibi could only be 
obtained from the Insolvency Court in exercise of its jurisdiction 
under Section 4. Š 

Where a creditor exercising his rights conferred by Section 54A 
of the Act moves the Court to annul a transfer under Section 53, 
it would be anomalous to hold that he should be deprived of his 
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right, because he happened to succeed in, as it were, proving a` 
stronger case, by establishing that the transfer was wholly fictitious, 
on the ground that a declaration could not be given to the latter 
effect except on the application of the Receiver. If the objection 
were taken in the trial Court, clearly the court could direct the 
Receiver formally to file the necessary application. We think that 
where the objection is not taken, the appellate Court should treat 
the proceedings as merely defective in form for the absence of 
such application. We think also that in the very Special circums- 
tances of this case this Court should similarly treat the proceed- 
ings in respect of the second transfer by Hanif to Garibia Bibi. 
It is clear that the Official Receiver never declined to act in this 
case on the merits, his objections were merely to ensure that he 
should not be responsible for costs in the event of failure ; the 
Court could and would have directed him to make the necessary 
application, had the objection been taken. ‘I'he second objection 
of the appellant is, therefore, overruled. 

The third objection relates to the learned District Judge’s 
method of dealing with the question of the absence of the two 
minor sons of the insolvent Oli Mahammad from the proceedings. 
It is conceded that the learned Judges reasoning on this issue 
(No. 4) cannot be sustained. We consider that the, appellants 
objection will be sufficiently met if we make it clear that the deci- 
sion in this case in no way affects the question as to whether the 
minor sons of Oli Mahammad had any rights in the properties, 
which are the subject matter of these proceedings, and that it will 
be open io the appellant to establish that right if she can. She 
will not be met by the objection that so far as she is concerned it 
has been held in the absence of the minors that the transfer by 
the minors of their interest to her is fictitious, and so she can have 
no interest in the property, whatever interest the minors may have. 
The present decision can, and docs, only cover so much of the 
properties of Oli Mahammad in suit as may be found to have heen 
his on the date of the fictitious transfer to Hanif. 

We, therefore modify the order of the learned District Judge 
to run that “The right, title, and interest which Oli Mahammad 
had in the disputed preperty on the 2rst November, 1936, vested 
on his adjudication in the Official Receiver, and the rights of the 
Official Receiver are unaffected by the documents Exhibits A, B 
and C2" 

Each party will bear its own costs in this appeal; the order for 


costs in the lower Court will stand. 
PeR, Qrder modified. 
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CIVIL REVISION 


` 


Before Mr. Justice B. K. Mukherjea and Mr. Justice C. C. Biswas. 


JABED SHEIKH AND ANOTHER 
V. 
FAHER MALLIK AND ANOTHER.* 


Bengal Agricultural Debtors’ Act (VII of 1936), Sections 8 and 34—Stay of suit 
—Deeree Jor mesne profits, if a debt. 


In order that a suit or proceeding may be stayed under section 34 of the 
Bengal Agricultural Debtors Act, it is necessary that it must relate toa debt, 
which is ineluded in an application under section 8 or a statement under 
section 13(1) of the Act. 


A suit for mesne profits is in substance an action for damages for trespass 
to immoyeable property and it is the final jidgmwent only in sucha suit that 
creates the debt which does not exist before such judgment is passed. 


PereMukherjea, F. The definition or description of debt as given in 
section 2(8) of the Bengal Agricultural Debtors Act, has both a positive and 
negative aspects and in order that a particular liability may rank asa debt, it is 
not cnough that it isnot included in any of the exceptions mentioned in the 
scclion, it must fulfil the positive test of being essentially the ,liability of a 
debtor. 


So a decree for mesne profits which has not been ascertained cannot be 
included in a petition under Section 8 of the Agricultural Debtors Act, and there 
1s no proceeding in respect of any debt pending before the Civil Coürt, which 
the latter can be called upon to stay on receipt of a notice under Section 34. 
It is not also of the nature of a contingent liability. 

The Debt Settlement Board can settle a debt which is created by a judgment 
ina suit for recovery of possession of immoyeable property; but it has no 
authority to decide on what basis the mesne profits should be determined, and 
it possesses no machinery by which the amount could be ascertained. 

Ravnati Mohan Roy v. Bhik Chand Bhuian (1) discussed. 


Application under Section rr5 of the Code of Civil Procedure 
by the Debtors. . 


The material facts will appear from the following judgment of 
Henderson, J. who referred the cas e to the Division Bench by the 
following 

Judgment. ; 

Henderson, J. :—The question raised in this Rule- is wieder 

the Munsif had jurisdiction to refuse to stay proceedings on receipt 





* Civil.Revision Case No. 1301 of 1949, against the orders of P. C, Banerjee, 
ae Sadar Munsiff, Faridpore, dated the 25th June, 1940 and 29th July. 3 1940, 
1) (1239) 43 C. W. N. 497. 
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of a notice from a Debt Settlement Board under Section 34 of the 
Bengal Agricultural Dehtors Act. The Munsif was engaged in 


investigating a claim by the opposite party for mesne profits. 
Nobody knows what sum the petitioner is liable for or whether he 


will be liable for anything at all. The Munsif, accordingly, held 
that there was no debt and that he could not be stopped from 
ascertaining the liability .of the petitioner, The petitioner then 
obtained this Rule. 

In support of the Rule reliance is placed on a decision of 
Mr, Justice Edgley in the case of. Ravati Mohan Roy v. Bhik 
Chand Bhuian (1). There the learned Judge was dealing with 
a case for accounts, He decided that it was not a contingent 
liability within the meaning of Section 2 (8) (1) of the Act. 

In my judgment that decision requires further consideration. 
It appears to me that the first thing to decide is whether there is a 
debt at all. Ifthere is a debt, a further question will arise whether 
it is an amount the liability for-the payment of which is only 
contingent. I, therefore, refer the case to the Division Bench. 

Mr, Amrita Lal Mukherjee for the Petitioner. 

Myr. Nirmal Chandra Chakravarty for the Opposite Party. 

‘The judgments of the Court were as follows : 

Mukherjea, J.:—This Rule is directed against an order of 
ihe Sadar Munsif, Faridpur, dated June 25, 1940, refusing to stay 
a proceeding for ascertainment of mesne profits on xeceipt of a 
notice under Section 34 of the Bengal Agricultural Debtors’ Act. 
The material facts are- not in controversy and may be stated as 
follows :—The opposite party No. 1 Taher Mallik brought a suit 
against the petitioners and certain other persons in the Court of 
the Sadar Munsif at Faridpur, for recovery of possession of certain 
property on establishment of his title to the same. There was also 
a prayer for mesne profits in the plaint. The suit culminated in 
a decree passed by the trial Court on 13th August, 1936, which 
was finally affirmed by this Court in S. A. No. 456 of 1938. The 
plaintiff's claim for Khas possession in respect of the lands in 
- suit was allowed, and it was further declared that he would be 
entitled to recover mesne profits from the defendants, which would 
be_ascertained on an application made by him under Order 20 
rule.12 Civil Procedure Code. The plaintiff obtained delivery of 
possession ‘of the property in suit through Court, and then started 
the present proceeding for ascertainment of mesne profits as 
directed by the preliminary decree, During the pendency of the 
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proceeding two of the judgment-debtors applied to the Debt Settle- 
ment Board at Majchar for settlement of their debts under 
Section 8 of the Bengal Agricultural Debtors Act, and on r1th June, 
1940 the Munsif received a notice from the Board under Sectien 34 
of the Act, réquesting him to stay further proceedings in the suit. 
This the Munsif refused to do, on the ground that no debt in the 
sense of an absolute or perfected debt having as yet come into 
existence, the provision of Section 34 of the Agricultural Debtors 
Act was not applicable to the facts of the present case. It is the 
propriety of the decision that has been challenged before us in 
this Rule. 

In order that a suit or proceeding may be stayed under 
Section 34 of the Bengal Agricultural Debtors Act, it is necessary 
that it must relate to a debt, which is included in an application 
under Section 8 or a statement under Section 13(r) of the Act. 
The Munsif was of opinion that as the enquiry was still pending, 
there was no certainty as to whether any: money would be payable 
by the defendants as mesne profits or not, and a liability which 
might or might not arise in future would not be a ‘debt’ within 
the meaning of the Act. Mr. Mukherjea, who appears in support 
of the Rule, argues before us that this view is not correct ; and 
that the bility of the defendants to pay mesne profits is a present 
liability, though the amount is still unascertained, and it is not in 
any way dependent upon a future contingency which might or might 
not happen. 

In support of this argument, reliance has been placed by the 
Icarned Advocate on a decision of Mr. Justice Edgley, which is to 
be found reported in Ravati Mohan Roy v. Bhik Chand Bhuian (1). 

Now a ‘debt? as defined in Section 2(8) of the Agricultural 
Debtors Act includes all liabilities, incurred prior to the rst day of 
January. 1940, of a debtor in cash or in kind, secured or unsecured, 
whether payable under a decree or order of a Civil Court or 
otherwise and whether payable presently or in future. Then 
follows a list of exceptions, item (i) of which excludes from the 
category of debt any liability the payment of which is contingent. 
Strictly speaking, this is not a definition, but a description of the 
term ‘debt,’ and the description has both a positive and a nega- 
tive aspect, which set out the limits within which the expression is 
to be confined for purposes of the Act : 


Section 2(8) begins by saying that the liability must be that 
of a debtor ; this means that the obligation must be one to pay a 


(1) (1939) 43 C. W. N. 497. 
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debt in the accepted sense of the word, and unless the liability is 
that of a debtor, it would not amount to a debt within the mean- 
ing of the Act, eyen though the particular case does not come 
within fhe purview of any of the exceptions enumerated in the 
section, | © 

A “debt” in the legal sense of the word means a liquidated money 
obligation for which an action will lie. Lindley, L. J. in Wedd v. 
Stenton (1) defined a “debt” to be a liquidated sum of money which 
is now payable or will become payable in future; and this was 
quoted with approval by Sir L. Jenkins in the Full Bench case of 
Bancharam Mazumdar v. Adhyanath Bhattacharji (2). Itisa debt 
even if the money is to be paid in future, provided the obligation has 


already accrued ; and there may be a dispute as regards the amount ` 


payable by the debtor, which has got to be settled by the Court ; 
but there cannot be a debt in law unless there is a liquidated money 
claim. In my opinion when a plaintiff institutes a suit for damages 
for wrongful possession of his lands by the defendant, or claims 
mesne profits against himas ancillary to a prayer for recovery of 
possession, it is not a suit for enforcement of a debt. The defen- 
dant cannot be regarded as a dedtor either before or after the insti- 
tution of the suit, tilla decree is passed against him making him 
liable for a definite sum. Then he becomes a debtor by reason of 
the judgment, and a judgment debt would certainly come within the 
purview of the Agricultural Debtors Act. Inthe present case the 
preliminary decree in the Title Suit must be taken to haye only 
determined that the defendants were trespassers and hence liable to 
pay mesne profits to the plaintiff. It is only when a final decree for 
a specified sum is passed against them as a reSult of the investigation 
that is now proceeding, that they would become debtors in law, and 
their liability to pay the sum fixed by the judgment would rank as a 
debt. 

It was held in Jones v. Thomson (3) that a claim for damages does 
not become adebt even after the jury has returned a verdict in 
favour of the plaintiff till the judgment is actually delivered. This 
principle is in my opinion applicable to the facts of the present case. 
A suit for mesne profits is in substance an action for damages for 
trespass to immoveable property, vide Kunjo Behary v. Madhub 
Chundra (4) and it is the final judgment that creates the debt, which 
cannot possibly exist before the judgment is passed. I agree with 
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the learned Advocate for the petitionars that it is not a case of 
contingent liability ; for the payment is not inany way dependent 
on any future or uncertain event, but in my opinion no liability on 
the part of the petitioners to pay any debt: has as yet cme into 
existence. As the debt has not accrued and is not in existence, it 
could not possibly be included in a petition under section 8 of 
the Agricultural Debtors Act, and there is no proceeding in. respect 
of any debt pending before the Civil Court, which the latter can be 
called upon to stay on receipt of a notice under section 34. It could 
not have been the intention of the Legislature that a proceeding 
like this should be stayed. The Debt Settlement Board can settle a 
debt which is created by a judgment in a suit for recovery of posses- 
sion of immoveable property ; but it has no authority to decide on 
what basis the mesne profits should be determined, and it possesses 
no machinery by which the amount could be ascertained. The case 
of Ravati Mohan v. Bick Chand (1) upon which reliance has been 
placed by the learned Advocate for the petitioner arose out of a suit 
for accounts which was commenced by a landholder against his agent. 
The suit was stayed by the Munsiff on receipt of a notice under 
section 34 of the Bengal Agricultural Debtors Act and the order was 
upheld by my learned brother Mr. Justice Edgley. The learned 
Judge was of opinion that the unascertained liability of the defen- 
dant in an account suit nol being a contingent liability within the 
meaning of exception (i) of section 2(8) of the Bengal Agricultural 
Debtors Act. was a debt liable to be dealt with under the provision 
of the Act. Jamin entire agreement with my learned brother that 
the liability could .not be said to bea contingent liability, but I 
venture to think that the mere fact that it did not come within this 
or any other exception, would not necessarily make it a debt for 
purposes of the Act. As I have said already the definition or des- 
cription of debt as given in section 2(8), has both a positive and 
negative aspect, and in order that a particular liability may rank as 
a debt, it is not enough that it is not included in any one of the 
exceptions mentioned in the section, it must fulfil the positive test of 
being essentially the liability of a debtor, This aspect of the ques- 
tion was not at all considered in the above case. It may be pointed 
out in this connection that a liability to account has been held not 
to be a “debt” for purposes of the Succession Certificate Act, vide 
Bisseswar Roy v. Durgadas Mekara (2). It is, howover, not necessary 
for us to express any opinion as to the propriety or otherwise of 
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the view that my learned brother took on the facts of the particular 
case. Itis enough for our present purposes to say that on facts that 
case is different from the present one. 

My conclusion, therefore, is that the view taken by the Munsiff is 
perfectly sound and must be upheld. Mr. Mukerji has raised 
another point in support of the Rule, viz., that under section 20 of 
the Bengal Agricultural Debtors Act, the question whether a liability 
is a debt or not is to be decided by the Board, and consequently 

-it is not open to the Civil Court to go into the question. It was held 
by a Division Bench of this Court in Mur Mia vy. Noakhali Nath 
Bank Lid. (1),that on the question being raised before a Civil Court, 

` the latter was both competent and bound to determine whether the 

‘liability involved in the proceedings before it was a ‘debt’ within the 
meaning of the Act. 

This view was accepted by Mr. Justice Edgley in Reval? Molan 
v. Bhik Chand (2) referred to above. It is true that the law has been 
changed by the Amending Act VIII of r940 ; and under section 20 
of the amended Act, when a question arises before a Board, as to 
whether a liability is a debt or not, it is the Board that is given the 
right to decide the matter. In the present case, the application for 
settlement of the debt was presented by the petitioners long before 
the amended Act came into.force and the notice under section 34 of 
the Act was also issued before that date. We do not think, therefore, 
that the provisions of the amended Act are at all attracted to the 
facts of the present case. Any way, it is not necessary to discuss 
the matter further as the Rule that has been granted in this case, is 
not an open Rule, but is expressly limited to grounds 1 and 2 of the 
petition neither of which covers the present point. 

The result therefore is that the Rule is discharged. 

We make no order as to costs. 

Biswas, J. :—I entirely agree. I have no doubt that the word 
“debt” as used in the Bengal Agricultural Debtors Act must receive 
its ordinary meaning as explained by my learned brother. ‘here is 
certainly nothing to the contrary in the definition clause—clause (8) 
of section 2. The list of inclusions and exclusions set out therein 
does not show that the legislature intended to include even an 
unliquidated claim for damages within the scope of the Act. The 
object of the Act is the settlement of debts, and this implies that 
there must be claim for specific amounts against the debtor which 
can be settled. The proceedings before a Debt Settlement Board are 
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initiated by an application under section 8, and section rı ‘which 
requires a “ statement of debt” to be included in such application, 
uses yery clear words in describing the particulars of the debts to be 
specified therein. Thus, with reference to an application made by a 
debtor, clause (b) of sub-section (r) of section 11 provides that the 
statement shall include the name and addresses of the creditors, the 
total amount claimed by each creditor to be owing to him in respect 
of each debt, so far as is known to the debtor, and a note whether 
each such claim is admitted by the debtor. Clause (b) of sub- 
section (2) which deals with an application by a creditor similarly 
speaks of the total amount of every debt claimed by the crediter 
to be owing to him by the debtor. ‘The words “ the total amount of 
debt claimed” show conclusively that what is contemplated is a 
specific liquidated demand onthe part of the creditor against the 
debtor. In my opinion, therefore, in order to constitute a debt 
under the Bengal Agricultural Debtors Act, two conditions must be 
fulfilled, namely (1) that there must bea present obligation to pay on 
the part of the debtor, and (2) that this obligation must be in 
respect of a liquidated claim or-cemand against him. Where there 
is uncertainty as to either of these points, uncertainty as to the 
obligation to pay, though not necessarily as to the date of payment 


or uncertainty as to the quantum of the claim, there will be no debt 
at all. 


I agrce, therefore, that the learned Munsiff took a correct view ot 
the matter in the present case, and the Rule must be discharged. 


P. R Rule discharged, 


Before Mr. Justice C. C. Biswas and Mr, Justice 
T. J. Y. Roxburgh. 


RABINDRA NATH CHAKRAVARTY 
v. 
GIRINDRA MOHAN BHADURI.* 


Court-fee—Fixed or ad valorem fee, payable—Question, if open to revision—Code 


of Civil Procedure (Act V of 1908), section 115—Decision not final, if open 
to revision, 


*Civil Revision Case No. 1986 of 1940, against the order of R, K, Choudhury, 
Esq., Subordinate Judge, Second Court, 24-Parganas, dated the 31st July, 1940. 
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In a case where the question was whether ad valorem fee or fixed court-fee was 
payable on the plaint, an order relating to court-fee was open to revision under 
section 115 of the Code of Civil Procedure. 


But where a decision is not final and would be open to appeal, this itself would 
be a bar to this Court interfering with the order in revision. 

Application under section 115 of the Code of Civil Procedure. 

The material facts will appear from the judgment. i 


Messrs, Gopendra Nath Das and Monilal Bhattacharyya for the 
Petitioner. 


Messrs. Amod Chandra Sen and Rabi Ranjan Das Gupta for the 
Opposite Party. 


The judgments of the Court were as follows :— 


Biswas, J. :—The question in this Rule is one of court-fee pay- 
able on a plaint. The suit is one for administration, and has been 
instituted by the plaintiff in his capacity as executor. He not only 
asks for construction of the Will and administration of the estate, 
but also prays for accounts and partition and for a number of other 
incidental reliefs, mainly in the nature of directions from the Court 
as to how the estate is to be distributed. The defendants say that 
the suit isa mala fide onc, and is only a device to get round a 
distribution of the legacies already effected in pursuance of an award 
in a private arbitration among the various legatecs and beneficiaries, 
and that it is also an attempt on the part of the plaintiff to escape 
payment of certain amounts for which he has “made himself perso- 
nally liable. We are not, however, concerned with the merits of 
the case at this stage, but must proceed on the allegations in the 
plaint. 

The plaintiff has paid a total court-fee of Rs. 86-4 on the plaint 
in respect of the various reliefs claimed, made up as follows :— 

(i) Rs. 15 for construction of the Will and administration, 

(ii) Rs. 56-4 for accounts on a provisional valuation of Rs. 485, 

_ and 

(iii) Rs. 15 for partition. 

So far as item (i) is concerned, it is stated that the fec is paid 
under clause (6) of article 17 of Schedule II of the Court-fees Act, 
which provides for a fixed fee of Rs. 15 for asuit where it is not 
possible to estimate at a money-value the subject-matter in dispute 
and which is not otherwise provided for by the Act. A similar fee 

“is also paid in respect of item (iii), presumably under the same 
provision, while the fee under (ii) isan ad valorem fee paid under 
clause (f) of Para. (iv) of section 7, being subject to payment of an 
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additional fee in case the amount due is found to exceed the amount 
claimed. 

As regards the claim for construction of the Will and administra- 
tion, it is further stdted that for determining the court-fee and the 
jurisdiction of the Court, the claim is laid at Rs. 4,34,611. 

An issue was raised on the question of court-fees, and this was 
detided first on the 31st July, t940. The learned Subordinate Judge. 
in whose Court the suit was instituted found that the court-fees paid 
were sufficient. It is this order which one of the defendants challen- 
ges in this Rule. 

No question is raised as regards the fee paid onthe claim for 
accounts, but the dispute is in respect of the other two items. 

The points urged by Mr. Das on behalf of the petitioner were as 
follows :— ` 

(i) that the suit was not merely one for administration, but also 
for partition, and as according to the plaintiff’s own case he was out 
of possession, he should have paid ad valorem court-fees according 
to the value of the subject-matter in dispute ; ; 

(ii) that treating the suit as one for administration, it is still in 
essence a suit for accounts, and hence comes under section 7, 
Para. (iv), clause (f): the court-fee should accordingly be payable on 
the valuation put by the plaintiff himself on the relief claimed, such 
valuation being the same both for purposes of jurisdiction and for 
court-fees under section 8 of the Suits-Valuation Act. The valuation 
here having been given as Rs. 4,34,611, the court-fee should have 
been paid ad valorem on this basis. 


The learned Subordinate Judge’ does not appear to have con- 
sidered the first point atall. As regards the second, the order 
(unless the certified copy is wrong) speaks with an‘uncertain sound. 
In one place he says quite explicitly that the relief claimed in respect 
of construction and administration was incapable of valuation, and 
that the case, therefore, fell under clause (6): of article 17 of 
Schedule II, so that a fixed fee of Rs. 15 would be the proper fee 
to pay. But in another part of the order he seems to suggest that 
the suit is one under section 7, Para. (iv), clause (f), which means 
an ad valorem fee according to the amount at which the plaintiff 
values the relief sought, and he also goes on to deal with the conten- 
tion under section 8 of the Suits Valuation Act, which, as the section 
itself shows, would arise only if ad valorem court-fees were payable. 
The learned Subordinate Judge’s interpretation of this section is as 
follows :— 

“The meanfng of section 8 of the Suits Valuation Act is that the 
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value for purposes of jurisdiction shall follow the value to be given 
for purposes of court-fees, not vice versa (1).” 

“No doubt in this case”, he says, “the suit was valued at 
Rs. 4,34,611 for purposes of jurisdiction, but it shall follow the value 
given for purposes of court-fees. ” 

It is thus difficult to make out what “the learned Judge really 
meant to hold, but ifhe is right in the view he takes regarding 
section 8 of the Suits Valuation Act, it should follow, seeing that a 
court-fee of Rs. 15 only was actually paid for the relief in question, 
that the valuation for purposes of jurisdiction ought to be only such 
amount as this court-fee would correspond to according to the 
ad valorem scale in Schedule I of the Court-Fees Act : in other words, 
that it should be only Rs. r40, that being the maximum valuation 
for which a fee nearest to Rs. 15 is payable under this schedule. 
The consequence of this would, of course, be to oust the jurisdiction 

-of the Subordinate Judge, as the suit would then be one within the 
pecuniary valuation of suits triable by a Munsiff. 

Mr. Das conceded thatin so far as the suit was one under 
section 7, Para. (iv), clause (f).it was open to the plaintiff to put his 
own valuation on the relief claimed, subject to the provisions of 
section 8c, and that from that point of view, the plaintiff might still 
apply for amendment of the valuation, but he maintained that so 
long as it was not amended, the valuation of Rs. 4,34,611 already 
given must stand and the court-fee must be paid on this amount. 
As it was, said Mr. Das, the court-fee actually paid was wholly 
irreconcileable with the valuation. 

Mr. Sen on behalf of the opposite party was unable to resist the 
force of this argument, and admitted that in his own interest the 
plaintiff ought to get the valuation amended to obviate all difficulties 
in future, if not at the present stage, though perhaps he might have 
invoked the authority of decisions like Saraju Bala Dasi v. Joge- 
maya Dasi (2) in support of the order as made in favour of his 
client. 

Mr. Sen’s main point against the Rule was that no revision lay 

_ under Section 115 of the Code of Civil Procedure against an order 
relating to court-fees where the decision was is favour of the plain- 
tiff. In support of his argument, he relied on a Full Bench ruling 
of the Patna High Court, Ramkhelawan Sahu v. Bir Surendra 
Saki (3). l 


(1) (1930) 34 C. W. N. 870. 
(2) 1917) I. L. R. 45 Cale. 634 ; 26 C. L. J. 265. 
(3) (1937) I. L. R 16 Pat. 766; 
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It was held in this case that in deciding the question of court- 
fees, the Court decides an issue not as between the plaintiff and 
the defendant, but as between the plaintiff and the Crown. If the 
decision be adverse to the plaintiff, it amounts to a decision to 
refuse to exercise its jurisdiction to try the suit, and such decision 
is subject to the revisional jurisdiction of the High’ Court. Where, 
however, the decision is in favour of the plaintiff, it is not open 
to the defendant to apply to the Court for revision. Reliance 
was specially placed on the observations of the Full Bench at 
pp. 781-782 of the report, where their Lordships state the follow- 
ing reasons in support of thcir view. In the first place, it is said, 
the defendant is not a party to the dispute between the Crown 
and the plaintiff ; secondly, he has a remedy, should the decision 
on merits be against him, in bringing the matter of the court-fee 
to the notice of the appellate Court under Section 12 of the Court 
Fees Act, and thirdly, and most important, as between the plaintiff 
and the defendant the trial Court has not refused to exercise its 
jurisdiction to decide the casc on the merits. The learned Judges 
quoted the following dictum of the Judicial Committee in Rachappa 
Subrao Jadhav v. Shidappa Venkatrao Jadhav (1). 


“The Court Fees Act was passed not to arm a litigant with a 
weapon of technicality against his opponent, but secure revenue 
for the benefit of the state.” 

Taking the Full Bench decision as it stands, we are not satis- 
fied that it can be of much assistance to the opposite party in the 
case. Without considering how far it is consistent to hold that 
a decision will be open to revision if it is adverse to the plaintiff, not 
if it is in his favour, in other words, that the revisional jurisdiction 
may be invoked only by one party and not by the other, it is suffi- 
cient to say that the ruling does not seem to apply where the 
question is not one as to the proper valuation on which the Court- 
fee is to be computed, but as to the proper classification of a suit, 
that is to say whether the suit falls within a particular category 
under Section 7 or whether it comes under one or the other sche- 
dule of the Court Fees Act. Such a question cannot be regarded 
as merely one between the plaintiff and tfie Crown, for it may affect 
the jurisdiction of the Court to entertain the suit, and that isa 
matter in which the defendant is certainly interested. That we 
are not taking an unduly restricted view of the scope and effect of 
the Full Bench decision will appear to be clear from the statement 


(1) (1918) L. R. 46 I. A. 24 (32) ; L. L. R. 43 Bom. 507 , 29 C. L. J. 452 (458). 
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of the reasons given’ for the decision, and particularly from the 
reference to Section 12 of the Act. 

Such a view would in fact be quite in accord with Section 12 
itself, which, it will be seen, gives finality, and finality “‘ as between 
thé parties to the suit” [ subject to the provisions of cl. (ii) of the 
section ], to the decision of the primary Court only on a question 
“relating to valuation for the purpose of determining the amount of 
any fee chargeable’ under Chapter III. As is well-known, these 
words “ relating to valuation ” have been held in numerous cases to 
exclude the question of classification, and so far as Bengal is con- 
cerned, the matter has now been put beyond all doubt by the 
Explanation recently added by the Court-fees (Bengal Amendment) 
Act, 1935 (Bengal Act VII of 1935). The Explanation states that 
“ for the purposes of this section, a question relating to the clasifica- 
tion of any suit for the purpose of Section 7 shall not be deemed 
to be a question relating to valuation.” 

Neither the Full Bench ruling nor Section 12 of the Court lees 
Act can, therefore, apply to the present case, in which the question 
really was whether an ad valoram fee or a fixed fec was payable 
on the plaint. 

The particular ground on which Mr. Sen opposes the Rule 
thus fails, but as the decision here is not final and would, therefore, 
be open to appeal, this itself would be a bar to this Court inter- 
fereing with the order in revision. 

Mr. Das would meet this contention by urging that the Court- 
fee actually paid in this Court is the correct court-fee ad valorem 
on a claim of Rs. 140, and that on this valuation, the Subordinate 
Judge would have no jurisdiction to try the suit. This however, 
is not his real contention, which is that the valuation is more than 
Rs. 4 lakhs as given by'the plaintiff himself, and that the court-fee 
should be payable on that amount. In this view of the matter, no 
question of jurisdiction is really involved in the case. We see, 
therefore, no reason to interfere. It will still be open to Mr. Das’s 
client to raise the objection to the sufficiency of the court-fee in 
_appeal if the question of category is then decided in his favour, 
unless .in the meantime the piaintiff amends his valuation of the 
relief sought and pays court-fee accordingly. 

The result is that the Rule is discharged, but in the circums- 
tances of the case we make no order as to costs. 

Roxburgh, J. :—I agree. 


PR Rule discharged. 
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- APPELLATE CIVIL. 


Before Mr. Justice R, C. Mitter and Mr. Justice ` 
N. A. Khundkar. 


THE GAIBANDHA BANK, LIMITED 
v. 


Mr. TAZAL ISLAM MAHAMMAD NURANUBI 
CHOWDHURY AND OTHERS.* 


Mortgage—Morigage deed being a combination of usufructuary morigage and 
mortgage by conditional sale—Anomalous mortgage—T1 vansfer of Property Act 
(IV of 1882 as amended by Act XX of 1929 ); séétion 58—Mortgagee’s right 
to sue for the debt on the basis of personal covenant—Interpreiation of the 
deed. 


When the stipulations in a mortgage deed appeared to create a combination 
of usufructuary mortgage and mortgage by conditional sale, the transaction - 
effectuated by it would be an anomalous mortgage within the meaning- of 
section 5S of the Transfer of Property Act as amended by Act XX of` 
1929, 

So a mortgagee has the right to sue for the mortgage debt on the basis of a 
personal covenant if the mortgage deed gives that right. 

A mortgage deed contained the following two clauses :—(1) “ We shall pay 


Rsyieeee per annum on account of interest on the aforesaid sum of 
R3,sssssorseereseeeee taken by us at the rate of Rupee one per cent. per mensem,” 





(2) * We shall pay off ina lump the amount that would be due to the 
Company on account of unpaid interest at the rate Of Rs...ccccsesseereceee per year 
as well as the said principal sum of Rs.........666 suais taken by us on the last date 
of Chait, 1336 B. S. next or any date previous thereto ” : 

Held, that the provision was introduced for the purpose of fixing the interest 
and the date by which the balance of interest as well as the principal .sum were 
to be satisfied and was clearly intended as introductory to the second clause 
which indicated the only manner in which the mortgage dues were to be satisfied 
and it did not expressly create a personal covenant to pay. 


Appeal by the Plaintiff. 

The material facts will appear from the judgment. 

Messrs. Atul Chandra Gupta and Preo Nath Bhattacharyya for 
the Appellants. 


Messrs. Gunada Charan Sen, Hira Lal Chakraburtty, Durgesh 


Prosad Das and C. F. Ali for the Respondents. 


*Appeal from Original Decree No, 173 of 1937, against the decree of Manindra 
Prasad Sinha, Esq., Subordinate Judge, Rungpur, dated the sath April. 1937. 
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The judgments of the Court were as follows ; 


Khundkar, J. :—This appeal arises out of a suit for the reco- 
very ofa sum of Rs. 13,000 ona mortgage bond. ‘The plaintiffs 
appellants who are the Gaibandha Bank Limited sued upon the basis 
of a personal covenant, but their suit was dismissed on the ground 
that the bond contained no such covenant. 


The case for the plaintifis was inter alia, that the defendants had 
failed to pay the principal of the debt and the balance of the interest 
due thereon by the due date, that before that date some of the 
mortgaged properties had been sold for arrears of rent, that the 
plaintiff had served a notice upon the defendants to take over posses- 
sion of the mortgaged properties of which the plaintiffs had been in 
possession under the terms of the mortgage, and that the plaintiffs 
were entitled to relinquish the security and recover the amount of 
their dues upon a personal obligation which the defendants had 
entered into for the payment ina lump sum of the principal debt 
and the balance of the interest. 

The provisions of the deed in so far as they are material for the 
purposes of this appeal are as follows :— 

In consideration of a sum of Rs. 13,000 advanced by the mort- 
gagees on the goth Chait, 1327 B.S. (12th April, 1921), the mort- 
gagors mortgage on the basis of a Kat-Kobala (conditional sale) 
their share in certain immoveable properties set out in a schedule to 
the deed, and they give up possession of all these properties except- 
ing homestead lands to the mortgagees who shall possess and enjoy 
the same as from the rst Bysack, 1328, (13th April, 1921) and 
realise rents etc. fromthe tenants. The mortgagors undertake to 
pay Rs. 1560 per annum as interest calculated at one rupee per cent. 
per mensem on the amount advanced, and in this connection it is 
stipulated that the nett profits of the land amounting to 
Rs, 1234-13-2-6 kr. per year shall be appropriated by the mortgagees 
towards the said annual interest of Rs. 1560. It is then stated that 
the mortgagors will pay off, in a lump sum, the amount found due 
to the mortgagees on account of unpaid interest, at the rate of 
Rs. 325-2-9-14 kr. per year, as well as the principal sum of 
Rs, 13,000 on or before the last day of Chait, 1336 (14th April, 
1930). There follows a clause, that if within the said date the 
entire sum due on the mortgage, inclusive of the aforesaid principal 
and interest, be not paid ina lump sum, the right of redemption 
being foreclosed with the assistance of the Court, this Kat-Kobala 
shall be converted intoa Khosh-Kabala (deed of voluntary sale). 
Later there is a clause that on the mortgagors paying off the entire 
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money due to the mortgagees, inclusive of principal and interest, in 
a lump sum within the last day of Chait 1336, the mortgagees will 
give back the mortgaged properties to the mortgagors. 

On an analysis these provisions may be regarded as falling into 
amongst others the following clauses :— 

1. For the mortgagees to be in possession and enjoyment of a 
parcel of the mortgaged property. 

2. For the payment to the mortgagees of Rs. 1560 per year as 
interest. 

3. For the appropriation towards interest of Rs. 1234-1 3-2-6 kr. 
being the nett profits of the land to be collected by the mortgagees 
from the lands in their possession. 

4. For the payment by the mortgagors in a lump sum on or 
before a certain date of the principal of the debt together with 
the balance of interest due by that date. 

g. For foreclosure by suit on failure of payment in accordance 
with the foregoing clause. l 

6. For redemption upon payment by the mortgagors according 
to the said clause, and reconveyance by the mortgagees. 

Upon the face of it this document appears to create a combina- 
tion of usufructuary mortgage and mortgage by conditional sale. 
If this isso, then the transaction effectuated by it would be an 
anomalous mortgage within the meaning of section 58 of the 
Transfer of Property Act as amended by Act XX of 1929. 
Clause (g) of the amended section is in these terms :—“ A mortgage 
which is not a simple mortgage, a mortgage by conditional sale, an 
usufructuary mortgage, an English mortgage or a mortgage by 
deposit of title deeds within the meaning of this section is called an 
anomalous mortgage.” But the mortgage was executed in 192 1, and 
it is section 98 of the Act as that section stood before the amend~ 
ment of 1929, which has to be looked at. Section 98 then read as 
follows :—“ In the case of a mortgage not being a simple niortgage, 
a mortgage by conditional sale, an usufructuary mortgage or an 
English mortgage, or a combination of the first and third, or the 
second and third, of such forms, the rights and liabilities of the 
parties shall be determined by their contract as evidenced in the 
mortgage-deed, and, so far as such contract does not extend, by 
local usage.” Mr. Gupta who appears for the appellants has pointed 
out that the rights and liabilities of the parties would be deter- 
mined by their contract as evidenced in the mortgage deed provided 
this mortgage is not within one of the categories enumerated, But 
if it is to be construed as a combination of a mortgage by condi- 
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tional sale and an usufructuary mortgage, then it would be excluded 
from the operation of Section 98. Mr. Gupta’s contention is that in 
that case clause (a) of Section 68 would apply. The words of that 
provision are as follows: “The mortgagee has a right to sue the 
mortgagor for the mortgage money where the mortgagor binds himself 
to repay the same.”. The argument amounts to this, that whether 
or not the mortgage is a combination of usufructuary mortgage 
and a mortgage by conditional sale, the mortgagor has the right 
to sue for the mortgage-debt, if the mortgage deed gives him that 
right. For the appellants it is contended that in the mortgage deed 
are words which expressly create a personal obligation to pay. Our 
attention has been drawn to the following sentences : 

“We shall pay Rs. 1,560 per annum on account of interest on 
the aforesaid sum of Rs. 13,000 taken by us at the rate of Re. r 
per cent per mensem ......... sesecsesseee? “We shall pay off, in a 
lump, the amount that would be due to the company on account 
of unpaid interest at the rate of Rs. 325-2 as.9 p. 14 kr. per year 
as well as the said principal sum of Rs. 13,000 taken by us on the 
last date of Chait 1336 B. S. next or on any date previous thereto.” 

Between the two sentences quoted, is one which embodies the 
provision for the part satisfaction of interest, out of the profits to 
be collected by the mortgagees, but there is no provision for the 
payment of the principal out of profits. It is argued for the appel- 
lants that the sentences quoted do not therefore merely lay down 
a condition for avoiding foreclosure, but embody an independent 
promise to pay the principal and the balance of the interest. 
Immediately after the second sentence quoted there is the follow- 
ing clause :— 

“Tf within the said date entire money due to the company 
inclusive of the aforesaid principal and interest be not paid in a 
lump, then on our right of redemption of the charge of mortgage 
being foreclosed with the assistance of the Court, this Kot-kobala 
shall be converted into a Khosh-kobala (deed of voluntary sale) 

These words contain the usual foreclosure clause in a mortgage 
by conditional sale, but it is contended that they do not affect the 
personal covenant immediately preceding. The promise to pay and 
the condition for foreclosure are separable to the extent that the 
former is not in any way cut down by the latter. 

A little further on in the document there are the following words 
upon which reliance is also placed :— 

On our paying off the entire money due tothe company, inclusive 
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of principal and interest in a lump, within the last day of Chait 
1336 B. S. according to the aforesaid stipulation, the then Secretary 
or any Officer vested with the powers of that office shall on behalf 
of the company, give back the said properties to us............0. ” Ie. 
is Mr. Gupta’s contention that the underlined words in this sen- 
tence place the matter beyond doubt as they expressly refer to a 
foregoing stipulation to pay off in a lump the entire sum due both 
principal and interest. 

Mr. Sen’s argument on behalf of the respondents is as follows :— 
The first sentence quoted merely settles the amount of interest 
for which the mortgagees are liable. The second sentence quoted 
is followed immediately by the third sentence quoted, and whether 
these are read together or separately their effect is the same. Taken 
together the two sentences show that the parties are fixing a limit 
of time for the satisfaction of the debt beyond which no payment 
would be valid, that is to say the right of foreclosure would arise. 
The last day of Chait is mentioned in both these sentences. If the 
sentences are read separately, the object and intention of the first is 
to fix the date of default in words which embody a promise that 
the principal debt and the balance of the interest will be paid off 
by that date ; the object and intention of the second is to indicate 
the consequences of default. The second sentence does not cut 
down the first, it explains what is to happen if the principal and the 
balance of the interest are not satisfied by the due date. It states 
that in that event the mortgagees are, with the assistance of the 
Court, to take the mortgaged property absolutely in lieu of all dues. 
This is the only remedy given to them and it necessarily excludes 
all others. According to Mr. Sen the last sentence within quota- 
tion marks is really superfluous, its sole purpose being to expressly 
reserve the rights of redemption and reconveyance already implied 
in the foregoing clauses, and inherent in every mortgage. 

In our judgment this contention must prevail. The mortgage 
deed looked at as a whole bears no other interpretation. What 
have been numbered as clauses 4 and 5 in the analysis set out 
above clearly indicate the intention that the amount of the principal 
debt plus the balance due on account of interest is to be satisfied 
by a certain date, and that in default the mortgagees will have the 
right of foreclosure of which they will avail themselves by suit. It 
is in this manner only that the promise to pay is to be enforced. 

In Kalha Singh v. Parasram (x) which arose out of a suit on 
a mortgage bond, the Judicial Committee of the Privy Council 


(1) (1894) L. R. 22 L A. 68 ; I-L. R. 22 Cale, 434. - 
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enunciated the principle of construction in the following words 
which appear at p. 75 of the report.t 


“In the next place, although an unqualified admission of a 
debt no doubt implies a promise to pay it, their Lordships are not 
prepared to hold that that is necessarily so where there is an express 
promise to pay in a particular manner. It must depend on the 
construction of the instrument in each case ; and their Lordships 
think in the present case that the admission of the debt, by which 
the obligation is prefaced in the bonds of 1877 and 1879, does not 
import an unqualified or unconditional promise to pay, but is refer- 
‘able to the particular obligation, or (in other words) is introduced 
for the purpose only of fixing the amount for which the obligation 
is given, and which the obligo agrees to pay in the stipulated 
manner and not otherwise.” 


In the present case we are of the opinion that the promise to 
pay, on which the appellants relied, was introduced for the purpose 
of fixing the interest and the date by which the balance of interest 
as well as the principal suni were to be satisfied, and was clearly 
intended as introductory to the second clause, which indicates the 
only manner in which the mortgage dues are to be satisfied. 


The appeal is accordingly dismissed with costs. 
Mitter, J. :—I agree. 
PR. : Appeal dismissed. 


f Or page 444 in I. L. R. 22 Cale,—Ed. 
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PRIVY COUNCIL. 


PRESENT: Viscount Maugham, Lord Wright and 
Sir George Rankin. 


MIRZA AKBAR 
v. 
THE KING-EMPEROR. 


Procedure (criminal)—Trial by Judicial Commissioner sitting alone—"Not 
practicable” to have second Fudge—Commissioner's discretion—Evidenge— 
conspiracy—Statement by conspirator after arrest—Not admissible against 
co-conspirator —No common intention then existing. 


The appellant was convicted of conspiracy to murder, and sentenced to death, 
When the appeal came on for hearing in the Court of the Judicial Commissioner, 
the Additional Judicial Commissioner was absent on leave from which he was due 
to return 20 days later. The Acting Additional Judicial Commissioner, however, 
had exercised judicial functions connected with the case earlier in the proceedings, 
and was therefore disqualified from hearing the appeal, The Judicial Commis- 
sioner decided in the circumstances to hear the appeal alone. The appellant 
having objected, asa ground of appeal to the Board, that the circumstances in 
question did not excuse compliance with rule 1 : 


Held, that the circumstances satisfied the precise wording of rule 3 since, the 
Acting Additional Judicial Commissioner being disqualified, there was no Judge 
available to sit with the Judicial Commissioner, There was nothing in the 
wording of the rule to require the Judicial Commissioner to adjourn the appeal 
until the return of the additional Judicial Commissioner ; and even if some such 
reservation as not “reasonably ” practicable were to be implied into the rule, 
the sole authority to decide what was reasonable in the circumstances must 
necessarily be the Judicial Commissioner, the question whether or not an appeal 
should be adjourned being particularly one for the decision of the Judge. 


Quere, Whether in any event a decision of the Judge under rule (3) could be 
overruled, 


Emperor v. Benat Pramanik (1) approved, 


In a case of conspiracy, evidence relating toa thing done, written or spoken 
is admissible only on the principle that it must have been something done in 
carrying out the conspiracy, and that it must be receivable as a step in the proof 
of the conspiracy. The words written or spoken may bea declaration accom- 
panying an act and indicating the quality of the act as being an act in the course 
of the conspiracy, Or they may in themselves be acts done in the course of the 
conspiracy. Section 10 of the Evidence Act must be construed in accordance with 
the principle above stated and cannot be widely construed so as to includea 
statement made by one conspirator in the absence of the other with reference 
to past acts done in the actual course of carrying out the conspiracy after it has ` 


(1)(1935) I. L. R. 62 Calc, goo. 
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been completed. The “common intention” in such a case is in the past 
whereas the words “ common intention ’’ in the section signify a common inten- 
tion existing at the time when the thing was said, done or written by one of 
them. While things said, done or written while the conspiracy was on foot are 
relevant as evidence of the common intention, once reasonable ground has been 
shewn for belief in the existence of such an intention, it would be very different 
for any statement or confession made to a third party after the common intention 
or conspiracy was no longer operating and had ceased to exist to be held admissi- 
ble against the other party, there being in such a case no common intention of 
the conspirators to which the statement can have reference. 


Emperor v. Ganesh Raghunath Vaishampayan (1) and Emperor v. Abani (2) 
approved. 

Privy Council Appeal No. 15 of 1940 by special leave froma 
decision of the Judicial Commissioner, North-West Frontier Pro- 
vince, dated the roth July, 1939, confirming a conviction and sen- 
tence of death recorded by the Sossions Judge, Peshawar, on the 8th 
May, 1939. 

The facts are fully recorded in the judgment of the Board. 

H. D. Co) nish for the Appellant. 

G. D. Robarts, K. C. and W. Wallach for the Crown. 

Their Lordships’ judgment was delivered by 

Lord Wright: This is an appeal ix forma pauperis by special 
leave from a judgment and order of the Court of the Judicial Com- 
missioner, North-West Frontier Province dated the roth July, 1939. 
The learned Judicial Commissioner dismissed the appellant’s appeal 
from his conviction of an offence punishable under section 
302/120-B, Indian Penal Code, i. e., conspiracy to murder in con- 
sequence of which conspiracy murder was committed, and con- 
-firmed the sentence of death passed on him by the Additional 
Sessions Judge, Peshawar Division, on the 8th May, 1939. 

The appeal raises two main points, which are the only points 
calling in their Lordships’ judgment for consideration here. They 
are independent of each other. The first is a question as to the 
jurisdiction of the Court by which the sentence was confirmed. 
It was contended on behalf of the appellant that the Court was 
not legally constituted, because the appeal to the Court was 
dismissed and’ the sentence confirmed by a single Judge of the 
Court of the Judicial Commissioner sitting alone. The second 
was whether if the objection as to jurisdiction failed, the decision 
of the Court was vitiated by misreception of evidence. As their 
Lordships announced at the conclusion of the arguments before 


(1) (1931) I. L. R. 55 Bom. 839. (2) (1910) I. L. R. 38 Cale, 169. 
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them, they were of opinion that both points failed the appellant and 
that the appeal should be dismissed. They will now state their 
reasons for coming to that conclusion. 


The appellant was charged with conspiracy to murder, in con- 
sequence of which conspiracy murder was committed under the 
the joint effect of section 302/120B of the Indian Penal Code. 
He was convicted and sentenced to death by the Trial Judge, 
Mr. Mohammad Ibrahim, Additional Sessions Judge Peshawar 
Division, assisted by four assessors who were unanimously of 
opinion that all three accused including the appellant were guilty. 
The facts of the case and the circumstances under which they 
were convicted will be dealt with so faras relevant in this appeal, 
in connection with the second question, that of evidence. When, 
after some preliminary proceedings, the appeal came on for hear- 
ing before the Court of the Judicial Commissioner on the roth 
July, 1939, it was heard by Almond, the Judicial Commissioner, 
sitting alone. Kazi Mir Ahmad A. J. C., the Additional Judicial 
Commissioner, was absent on leave. The period of his leave was 
for two months with effect from the 3oth May, 1939. The Honour- 
able Mr. M. A. Soofi had been appointed under section 222 (2) 
of the Government of India Act, 1931, to actas a Judge of. the 
Court during the absence of Kazi Mir Admad A. J.C. But it 
happened that in this particular case Mr. M. A. Soofi was disquali- 
fied from sitting on the appeal because, as the Judicial Commis- 
sioner at the outset of his judgment on the appeal explained, Mr. 
M. A. Soofi had exercised judicial functions in the proceedings. 
The question whether in those circumstances the Court was pro- 
perly constituted by Almond J. C. sitting alone falls to be deter- 
mined on the basis of Rules (1) and (3), of the Rules made on the 
19th May, 1939, by the Governor of the North-West Frontier 
Province in the exercise of the powers conferred on him by section 
7 of the North-West Frontier Province Courts. Regulation, 1931 
(as amended), for the purpose of specifying the classes of civil and 
criminal proceedings which were to be heard by a Bench of the 
Court of the Judicial Commissioner, North-West Frontier Province. 
The Rules provide respectively as follows :— 


“Rule 1 of the said rules provides that following classes of crimi- 
nal cases are to be disposed of by a Bench, viz. any appeal froma 
sentence of death or of transportation for life and any cases of con- 
firmation or revision of any such sentence...... at 

“Rule 3 provides that notwithstanding anything contained in these 
rules where a Judge of the Court has in a subordinate capacity 
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exercised judicial functions at any stage of a criminal proceeding or 
is personally interested therein, he shall not hear any appeal or 
reference arising out of such proceeding, and if it is not practicable 
to constitute a Bench without such Judge, such appeal or reference 
shall be heard by another Judge sitting alone.” 

That Mr. M. A.. Soofi was disqualified under Rule 3 was not 
disputed, but it was contended on behalf of the appellant that in 
the circumstances of the case compliance with Rulez was not 
excused and that the appeal could only be legally disposed of by 
a Bench. It was not established, so it was contended that it was not 
practicable to constitute a Bench without such Judge (that is Mr. 
M.A. Sooft) and accordingly the appeal could not legally be heard by 
another Judge (in this case the Judicial Commissioner), sitting alone. 

Their Lordships are of opinion that the objection is not well 
founded. On the soth July, 1939, when the appeal came on for 
hearing, it was- not practicable to constitute a Bench without Mr. 
M. A. Soofi, because there was no other Judge of the Court 
available to sit with Almond J.C. In the event the precise 
language of Rule 3 was thus satisfied. It was however contended 
that the appeal might have been adjourned until the return of Kazi 
Mir Ahmad A. J. C. from his leave, say, until the 3oth-July, 1939, 
an adjournment of 20 days. But their Lordships find in the Rule 
nothing to justify this qualification of the words of the Rule. 
If however there is some reservation implied, so that the Rule is 
to be construed as meaning “not reasonably practicable” there 
must be some authority to decide what is reasonable in the circums- 
tances. Their Lordships think that this authority could be no 
other than the Judge. To decide whether or not an appeal should 
be adjourned is particularly a matter for the discretion of the 
Judge. Itis not here necessary to decide whether in any case 
the decision of the Judge under Rule 3 can be overruled, but their 
Lordships think that if the exercise of this discretion, which isa 
judicial discretion, is to be in any case overruled, strong grounds for 
doing so must be shown. It isenough to say that no such grounds 
are shown here. 


No authority.has been cited directly in point. Reference was 
made to various decisions under Section 274 of the Code of 
Criminal Procedure, which provides that where any accused person 
is charged with. an offence punishable with death, the jury shall 
consist of not'less than seven persons and if practicable of nine 
persons. The language of this provision is different from that of 
the Rule and the conditions are different, particularly in view of 
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section 276, which enables a deficiency to be made good by leave 
of the Court by choosing other jurors from persons who may be 
present. There has been some difference of judicial opinion as 
to the true effect of the section 274, but the more recent and, in 
their Lordships’ opinion, better, view is that adopted in Æmperor 
v. Benat Pramanik (1), which is that if the Judge proceeds with 
seven jurors, it must be assumed in the absence of anything on the 
record to satisfy the Appeal Court that it was practicable to have 
more than seven jurors, that section 274 had been complied with. 
These decisions so far as they go may tend to support the opinion 
just expressed in regard to Rule 3, but as already stated, they do not 
give direct help in the construction of Rule 3. 


In their Lordships’ judgment the objection of want of jurisdic- 
tion fails. l 

The second objection requires some statement of the facts and 
the evidence. The appellant was tried along with the actual 
murderer Umar Sher, and with Mst Mehr Taja who had been the 
wife of the murdered man, Ali Askar. The murder was committed 
on the 23rd August, 1938, in the village of Taus Banda about four 
miles from Hoti. The guilt of Umar Sher was not really open to 
doubt. He was practically caught red-handed. He was caught 
running away with a single barrel shot gun in his hand, the barrel 
of which smelt as if freshly discharged. There was an empty 
cartridge jammed in the barrel. When the appellant came up from 
the field in which he had been working about half a mile away 
from the scene of the murder he asserted that Umar Sher was 
innocent and should be released, but the others present refused to 
do so. Umar Sher’s main defence seems to have been absence 
of motive. ‘This fact however was relied upon by the prosecution 
as showing that he was a hired assassin, bribed to commit the 
murder by the appellant and Mst Mehr Taja who were co-conspira- 
tors in that regard. This was found by the Court to have been 
the fact. The principal evidence of the conspiracy between these 
two prisoners consisted of three letters, two from the female prisoner 
to the appellant, and one from the appellant to the female prisoner. 
The authenticity of the letters as being what they purport to be, 
and the handwriting have not and could not have been contested 
before their Lordships. 

It will be convenient to set out the relevant portions of the 
three letters. They are (1) Exhibit PA, in the handwrittng of Mst 
Mehr Taja : 


(1) (1935) I. L. R. 62 Calc. 900, 
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“Greetings to thee O my sweet-heart. Mind not in the least if 
I have been hard on thee at times—pray forgive me for the same. 
In fact I feel offended when ill is spoken of thee. Khan Khela who 
had visited my house ‘when Amir Jan was suffering from pain had 
a lot of talk against thee, but beware and lend not thy ears to these. 
They are arch devils. Partake not of anything from their hands. 
Now I shall sell myself and do this act if only I have thee at my 
back. What a blissful hour it. would be when with Amir Jan 
wailing over Ali Askar we contract our Nikah and enjoy ourselves. 
Be not angry my darling for thy sorrow makes me sad. However 
hard on thee I have been in the past, that is all past. Henceforth 
I solemnly promise to desist. I do fervently cherish the hope that 
God will make thee mine. Try and send Mir Aftab often to me 
so that I may talk to him. Ihave found out money for thee but 
thou must unhesitatingly find out the man. My heart is bursting 
for thee and I long for thee immensely. In the end accept my 
greetings.” 

Exhibit P. B. (also in Mst. Mehr Taja’s handwriting). 

“Letter to the sweet-heart. Peace be on you. The fact, my 
darling is that Iam in great distress : otherwise I would not have 
conveyed thee such harsh things. I say these to thee for I am 
extremely distressed. Whom but thee have I as my own in this 
land of the Lord.......... I have a lot to tell you but I am helpless. 
For God’s sake spare not a moment or thou wilt ever repent my loss. 
They are all one against me. It would be better if aught thou 
couldst do. Accept greetings.” 

Exhibit P.D. (in handwriting of the appellant). 


“My sweet-heart and the bearer of my burden. If thou tauntest 
me in regard to my mother what do I care forher. I look to my 
God and to thee only for reliance. I cannot wait any more. For 
the sake of God and his Prophet do try orI will die. You must 
find out the money or I would die. Is it of my choice to be 
roaming about and thou be enjoying with him, but what shall I do, 
IfI had my own way I would not have left you to remain with 
him. I am burning and have pity on me for God’s sake. To me the 
passing of each day is like months and years. Once place thyself 
in my charge and satiate me with the honey of thy red lips. Even 
if thou cuttest my head off my neck I would still yearn for thy 
white breast. This is my last word if only thou wouldst attend to 
it. I have vowed for thy sake at many.a shrine. The house of the 
torturer will be rendered desolate. Mirza Akbar’s limbs have grown 
sapless after thee.” 
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The judges in the Court below have found in these letters, their 
authenticity being established, evidence justifying the conviction of 
the appellant and Mst. Mehr Taja. The Judicial Commissioner in 
dismissing these prisoners’ appeal, thus summed up the position, 
with special reference to the letters. He said: 

“There is a reference to Mirza Akbar by name in Ex. P. D. and 
the name clearly refers to the writer of the document. Furthermore, 
the three documents taken as a whole show that the two_writers of 
the documents desired to get rid of Ali Askar so that they should 
marry each other and there was a question of finding money for 
hired assassin to get rid of him. Subsequently we find that Ali Askar 
was shot by a man who had no motive to shoot him. In addition 
to this there was the strange conduct of Mirza Akbar when Umar 
Sher was arrested. There is no reason for doubting the statement 
of the witnesses that he did request that Umar Sher should be 
released, Itis true that in the earlier statements the witnesses 
did not mention this fact, but the obvious reason is that they did 
not attach any importance to it at the time because they had no 
conception as to what was the motive for the commission of the 
offence. 

“In my opinion there is no doubt whatsoever that these two 
Appellants Mirza Akbar and Mst, Mehr Taja did enter into con- 
spiracy to murder Ali Askar and that they hired Umar Sher to 
commit the actual murder, which he did.” 

But the appellant’s contention was that this conclusion was 
vitiated by the admission as against him of a statement made” by 
Mst. Mehr Taja before the Examining Magistrate after she had 
been arrested on the charge of conspiracy. That statement which 
was made in the appellant’s absence was admitted in evidence both 
by the trial judge and by the Judicial Commissioner on appeal as 
relevant against the appellant under section 10 of the Evidence 
Act. The Judicial Commissioner said that it had been argued 
that section 10 did not apply to any statement made by con- 
spirators if the offence to commit which they conspired, has actually 
been committed. He rejected that argument and refused to hold 


„that section 10 had that limited meaning, though he held that the 


evidence of the statement could not have great weight as against the 
appellant, since he had not had any opportunity of cross examining 
Mst. Mehr Taja upon it, 

In their Lordships’ judgment, the Judicial Commissioner miscons- 
trued the effect of section 10. 

The English rule on this matter is in .general well settled. It 
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is a common law rule not based on, or limited by, express statutory 
words. The leading case of œR. v. Blake (1) illustrates the two 
aspects of it, because that authority shows both what is admisssible 
and what is inadmissible. What in that case was held to be 
admissible against the conspirator was the evidence of entries made 
by his fellow conspirator contained in various documents actually 
used for carrying out the fraud. Buta document not created in 
the course of carrying out the transaction, but made by one of 
the conspirators after the fraud was completed, was held to be 
inadmissible against the other. No doubt what was contained in 
‘it amounted to a statement evidencing what had been done and 
also the common intent with which at the time it had been done, 
but it had nothing to do with carrying the conspiracy into effect. 
Lord Denman said at p. 138 that the evidence must be rejected 
“on the principle that a mere statement made by one conspirator 
to a third party or any act not done in pursuance of the conspiracy 
is not evidence for or against another conspirator”. Patteson J. 
described it as “a statement made after the conspiracy was effec- 
ted”. Williams J. said that it merely related “to a conspiracy at 
that time completed”. Coleridge J. said that it “did not relate 
to the furtherance of the common object”. The words relied upon 
in section 10 of the Evidence Act are “in reference to their 
common intention”. These words may have been chosen as having 
the same significance as the word ‘related’ used by Williams and 
Coleridge JJ. "Where the evidence is admissible it is in their 
Lordships’ judgment on the principle that the thing done, written 
or spoken, was something done in carrying out the conspiracy and 
was receivable as a step in the proof of the conspiracy (per Patteson 
J. at p. 139). The words written or spoken may bea declaration 
accompanying an act and indicating the quality of the act as being 
anactin the course of the conspiracy: or the words written or 
spoken may in themselves be acts done in the course of the con- 
spiracy. This being the principle, their Lordships think the words 
of section ro must be construed in accordance with it and are 
not capable of being widely construed so as to include a statement 
made by one conspirator in the absence of the other with reference 
to past acts done in the actual course of carrying out the con- 
spiracy, after it has been completed. The common intention is 
in the past. In their Lordships’ judgment, the words “common 
intention” signify a common intention existing at the time when 
the thing was said, done or written by the one of them. Thing 


(1) (1844) 6 Q. B, 126, 13 L; J. M, C. 131 ; 8 Jur. 667 ; 66 R. R. 311. 
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said, done or written while the conspiracy was on foot are 


“relevant as evidence of the common intention, once reasonable 


ground has been shown to believe in its existence. But it would 
be a very different matter to hold that any narrative or statement 
or confession made to a third party after the common intention 
or conspiracy was no longer operating and had ceased to exist is 
admissible against the other party. There is then no common 
intention of the conspirators to which the statement can have 
reference. In their Lordships’ judgment section to embodies this 
principle. ¿That is the construction which has been rightly applied 
to section ro in decisions in India, for instance, in Emperor v. 
Ganesh Raghunath (1), Emperor v. Abani (2). In these cases the 
distinction was rightly drawn between communications between 
conspirators while the conspiracy was going on with reference to 
the carrying out of the conspiracy and statements made, after 
arrest or after the conspiracy has ended, by way of description of 
events then past. 


In their Lordships’ judgment the statement of Mst. Mehr Taja 
falls under the latter category, and was wrongly admitted. 


But in truth the question of law is not really material in this 
case. The statement so far from admitting a conspiracy with the 
appellant, categorically denied it.: While the woman stated that 
the appellant had threatened to kill her and her husband if she 
refused to marry him, she had, she said, refused his advances and 
stopped him coming to- the house. Mr. Roberts, Counsel for the 
respondent, frankly admitted that apart from the legal question, he 
could not rely on the statement as evidence of the conspiracy, or 
indeed on any other ground. 


In their Lordships’ judgment, however, the admission of the 
statement (to which it should be repeated that the Judicial Com- 
missioner did not attach very great weight) did not vitiate the 
proceedings. On the material before the Court, after the state- 
ment is excluded, there was evidence sufficient to justify the con- 
yiction. The terms of the letters are only consistent with a 
conspiracy between the prisoners to procure the death of Ali 
Askar. ‘The vague suggestion that they related merely toa 
scheme to obtain a divorce and to raise money for that purpose is 
clearly untenable. The handwriting of the letters is clearly estab- 
lished. Under those circumstances their Lordships will follow the 


(1) (1931) I. L. R. 55 Bom. 839. 
(2) (1910) 1. L. R. 38 Calc. 169. 
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precedent established in Pakala Narayana Swami v. King 
Emperor (1), and hold that in this case as in that it is impossible to 
say that the proceedings which ended with the conviction resulted in 
a failure of justice. 


They accordingly humbly PE His Majesty that the appeal 
should be dismissed. 


Nehra & Co: Solicitors for the Appellants. 
Solicitor, India Office : Solicitors for the Respondent. 
R. C. C. Appeal dismissed. 


(1) (1939) L. R. 661, A. 66 ; 69 C. L. J. 273. 


PRESENT: Zord Russell of Killowen, Sir George Rankin 
and Mr. M. R. Jayakar. 


JAGADISH CHANDRA DEO DHABAL DEB 
v. 


DEBNATH MAHTO. 


[ON APPEAL FROM THE Hicn COURT OF JUDICATURE © 
AT Patrna.] 


Execution—Arrears of rent—Permanently settled estate—Land held in Pradlani 
right—Whether liable to execution sale—Chota Nagpur Tenancy Act, 
` (Bengal Act VI of 1908), sections 5, 744, 208. 


Section 744 of the Chota Nagpur Tenancy Act, 1908, which section was 
introduced by amendment in 1920 and recognised the rights and interests of 
raiyats, does not take away the rights of sale for arrears of rent conferred by 
section 208-of- the Act, and the section does not cover purchase at execution sale 
by a third party, being applicable rather to the case where the pradhan has been 
evicted by the landlord but the tenancy has either been given to no one or been 
given to remove who is ‘not suitable to hold it in view of its customary 
character: ~~.” 2 


_ A Pradhan is not protected against the forced sale of his land for non-payment 
of rent by the principle that a right in which „third persons are interested cannot 
be sold behind their backs unless the raiyats’ interests involved are recognised by 
law as proprietary interests vesied legally in the raiyats as against the zemindar 
oy as legal duties owed to the raiyats by the zemindar- 
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If a Pradhan’s interest in his tenure is to be held unsaleable because a service 
tenure in the strict sense and because, in the discharge of the duties of the office, 
the public interest is involved, it is necessary to establish from the pattah and 
from the record of rights that it is in fact a service tenure. Because a Pradhan 
happens to represent his village and to be the leading man ina useful sense, 
forming the point of contact with outside authority, so that with the passing of 
time mere duties are imposed on him in the interests -of good administration, 
it does not necessarily follow that he holds his land by virtue of an office and as 
remuneration for the performance of its duties, that is, that he holds a service- 
tenure. 


Examination in detail of pradhani tenancies on a permanently settled estate 
which were : 


Held, (a) to be liable to execution sale for arrears of rent although they 
conferred on the tenant the character and position of atenure-holder for the 
purposes of the Act of 1908 ; 


(b) not to be service tenures within the meaning of section 77 of the Act 
of 1908 ; 

(c) not to carry with them a right of personal service which would prevent 
their sale by virtue of section 186(e) ; 

(d) to be such in which the raiyats did not have such third party interests as 
would operate to prevent the sale of the tenancies. $ 


Quære, Whether the words “ right of personal service” as found in 
section 186(e) of the Act of 1908 and section 6o(f) of the Code of Civil Procedure 
include a person’s right to give gervice as well as a right to receive service. 


Ganesh v. Shankar (1) questioned, 

Observations of Macpherson, J. in Raja Fagadish Chandra Deo Dhabal Deb v. 
Mirza Santal (2) discussed. . : 

Decision of the High Court, Patna, reversed, . 

Consolidated Privy Council Appeal No. 22 of 1939 from a deci- 
sion of the High Court, Patna, in its Civil Appellate Jurisdiction, 
dated April 29, 1936, reversing a decision of the Judicial Commis- 
sioner of Manbhum who had reversed a decision of the Deputy 
Collector of Jamshedpur holding that tenancies of the respondents 
were not saleable for non-payment of rent due to the appeeny the 
execution decree-holder. 


The facts are fully stated in the judgment of the Board. 

L. P. E. Pugh, K. C. and W. W. K. Page for the Appellant. 

Tucker, K. C. and J. A. Pringle for the Respondents. 

The arguments, which turned largely on the inferences of law 
to be drawn from the detailed characteristics of the particular pra- 
dhani holdings in question, appear clearly from the judgment. 

G A. V, 
(1) (1886) I. L. R. 10 Bom. 395. _ (2) (1957) I. L. R. 17 Pat. 110, 
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Their Lordships’ judgment was delivered by 


Sir George Rankin :—In this case four appeals from the High 
Court at Patna have been consolidated. They are brought by the 
proprietor of the permanently settled estate of Dhalbhum, a large 
estate situate on the eastern part of the district of Singhbhum in 
Bihar but extending for a little distance into Bengal. The orders 
complained of were made by the High Court on zgth April, 1936. 
They arose out of four applications for execution made to the 
Revenue Court at Jamshedpur on roth March, 1934. By each of 
these applications the appellant sought execution of a decree for 
rent obtained by him against the respondents respectively as the 
person or persons holding cerlain tenancies in four different mouzas 
of his zemindary. ‘These decrees had been obtained ex parte: 
the plaints and in the decrees the tenancies were described a as 
“tenures,” and by his execution proceeding in each case the 
appellant, on the footing that the tenancies were tenures within the 
meaning of the Chota Nagpur Tenancy Act, 1908 (herein called 
“the Act”), applied for the sale of the tenancy under the provisions 
of section 208. Each tenancy was described by its boundaries and 
by its area as disclosed in the record of rights and was further 
described as “held in pradhani right.” The terms of section 208 
under which these applications claimed to come, are that when a 
decree is for an arrear of rent due in respect of a tenure or holding 
the decree-holder may apply for the sale of such tenure or holding 
and the tenure or holding may thereupon be brought to sale in 
execution of the decree ; provided that the Commissioner may by 
order in any case in which he may consider it desirable so to do 
prohibit the sale of any tenure or portion thereof or stay any such 
sale. The Deputy Collector dismissed the applications, holding that 
a pradhani was not saleable, but an appeal to the Judicial Commis- 
sioner (Mr. Najabat Hussain) having been taken in each of the four 
cases (and in six others which are not now in question) that decision 
was reversed (29th ‘September, 1934), it being held that “ there is no 
provision in the law which prevents a pradhani right or the 
interest of a village head-man being sold for arrears of rent in 
respect thereof. ” 

The tenants in the ten cases appealed to the High Court which 
used its powers under order 41, rule 25, Civil Procedure Code. On 
24th September, 1935, it directed the Judicial Commissioner to take 
evidence and report his findings upon the following issue :— 

“Whether the pradhani in each of the ten cases before us is 
liable to be-sold in execution of the rent decree either under the 
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custom preyailing in the locality or under the law enforced in that 
district. ” 

This issue was tried by Mr. W. W. Dalziel, District Judge, as 
Judicial Commissioner. ‘Ihe evidence produced before him for the 
tenants consisted of the record of rights prepared at the last survey 
and settlement under chapters XII and’ XV of the Act and 
the Settlement Report of Mr. J. Reid, I. C.S. the officer 
who had made the settlement in Dhalbhum during the years 1906 
to tgrt. Evidence on behalf of the appellant was given by five 
witnesses, whose evidence was supported by production of a large 
number of pradhani pottahs and kabulyats ; also of registered sale 
deeds showing numerous instances in which pradhani tenancies had 
been sold. 

On the evidence as a whole Mr. Dalziel came to the conclusion 
that the practice of selling ‘pradhani tenancies for arrears of rent had 
begun about 1906 and not earlier, and that it was due to the action 
of ijaradars, from whom a capital sum had been raised by the pro- 
prietor in 1904 on the terms of a lease for 25 years, and whose 
agents “were neither familiar with the local system of land tenure 
nor particularly interested in preserving it.” He found that the 
ancient custom of the Dhalbhum estate is that on non-payment of 
rent the pradhans are ejected and others appointed in their places 
by the zemindar; that the pradhan’s rights are not sold in execution 
or by private sale; and that they do not come within the definition 
of tenures so as to be liable to sale under the Act. In six of the ten 
cases before him he held that the original customary incidents of 
the tenancy were no longer in force and that they were liable to be 
sold in ‘execution for arrears of rent. But as regards the four 
tenancies now in question—the names of ‘the villages are Kalajhore, 
Bankata, Mauda, Kuldiha—notwithstanding that the pradhans were 
Hindus and aboriginals as previous. pradhans had ‘been, he held 
that each was “a genuine přadđhani ” and was not liable to'sale’ for 
arrears of rent, the only remedy of the zemindar being to remove 
the pradhan. He arrived at ‘these findings on the basis of ‘the 
satwalipis oy records of pradhani rights prepared under chapter XV 
of the Act and made conclusive evidence by section 132. P 

In the six cases in which thé tenancy had been held by 
Mr. Dalziel to be saleable, the tenants’ appeals weré not persisted 
in before the High Court and were dismissed. But inthe four cases 
now before the Board, Noor, J. (with whom’ Saunders, J. “agreed) 
held that the pradhanis were not saleable “arid: restored’ the order 


made by the Deputy Collector at first instance: The view taken by 
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the learned Judge was that the pradhans are a sort of tenure-holders 
and come within that class under -some provisions of the Act; but 
‘that their treatment in the Act and their rights as recorded in the 
Satwalipis show. that they are not tenure-holders pure and simple, 
but are something more and forma distinct class by themselves. 
He pointed out—according to the sazwalipis of these four villages— 
that the rate of rent at the time of a fresh settlement is not merely 
in the landlord’s discretion ; that the pradhan and the raiyats have 
rights in jungle lands not included in the area of the pradhani ; 


that the pradhani is not transferable or divisible by the .pradhan ; . 


that in no case is any mention made of a right of sale for arrears of 
rent though the landlord’s remedy of ejectment is noted ; and in no 
case is it said that the landlord has a right to hold the village Ahas. 
As the places of the original pradhans had been taken by new- 
comers, he thought that these latter pradhans came within the 
second of the three classes mentioned by Mr. Reid in his Settlement 
Report—viz., (1) Khuntkatti pradhans, (2) Non-Khuntkatti pradhans 
with heritable rights, (3) Non-Khuntkatti pradhans with non- 
heritable rights. ‘The pradhani right in these four cases he described 
thus :— 


“ The right is independent of the pradhan being a khuntkattidar 
so-long as the incidents of the tenancy are the same. Cases may 
happen in which a pradhan is removed and in his place another man 
is appointed but the new man will be clothed with all the rights and 
liabilities of his predecessor and will hold the tenancy with all the 
incidents appertaining to it. He will not become a, tenant of a 
different class altogether. ” 

His careful characterisation of the four tenancies led the learned 
Judge to conclude that though the pradhans are tenure-holders in 
their relation to the superior landlord they are also his permanent 
agents for certain purposes, e. g, the supply of grain for troops 
(rasad); they are landlords of the raiyats of the village and also 
their headmen and holders of an office, and are in this capacity 
their representatives. The right and interest of the raiyats having 
been recognised by section 74A (introduced into the Act in 1920) 
the learned Judge considered that “a right in which third persons 
are interested cannot be sold behind their back............ section 74A 
makes it impossible for me to hold that pradhani rights are sale- 
able.” He rejected the argument that section 74A applies only to 
Mundari khuntkattidars. He rejected also the contention that, as 
these villages are shown by a document of 1788 not to have been 
then in existence, the tenancies cannot be governed by custom. He 
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agreed with Mr. Dalziel in holding that no custom had been 
established of a liability to sale in execution of a rent decree: in any 
case he thought such a custom would be bad “as saleability is by 
necessary implication inconsistent with section 74A of the Act.” 
But he acknowledged that his decision would place a great impedi- 
ment in the way of the landlord getting his rent as ejectment is not 
an adequate remedy. 


Their Lordships see no reason to differ from the High Court’s 
finding that these four tenancies are genuine pradhanis with custo- 
mary incidents, and that they are not outside ‘the scope of 
section 74A, each being “a tenancy which in accordance with 
custom is held by a village headman.” In their Lordships’ view it 
is reasonably clear that the Act recognises such customary tenancies 
apart altogether from its provisions as to Mundari khuntkattidars 
who are specially defined by section 8 and regulated by 
chapter XVIII of the Act. The original Mundari village system 
had before r908 been the subject of careful research and a valuable 
memorandum upon it, written by the Rey. Father, J. Hoffman, S. J. 
and Mr. E. Lister, I. C. S., had been printed in an edition of the 
Act of 1879 (Bengal Act I of 1879) prepared by a member of the 
Indian Civil Service, later known as a learned Judge of the Calcutta 
High Court (Sir Herbert Carnduff), The position of the Mundaris 
had attracted attention at the time of the amending Act of 1903 
(Bengal Act V of 1903), as Mr. Reid has pointed out in his edition 
of the Act of 1908 (cf. page 185). In that work the notes to 
section 37 contain a description of villages such as the Board is here 
concerned with, showing that they are of a later and somewhat 
difierent origin from the Mundari village, prospering or decaying 
under different influences. ‘The original Mundaris would appear to 
have had no ideas of individual ownership in land and it is unneces- 
sary to go beyond the provisions of the Act itself to discover that 
among Mundaris the tenancy may still be in the whole group or 


-brotherhood [section 240 (5)]. Independently of such Mundari 


villages as they exist more or less intact in the Ranchi district, the 
Act in section 37 and in its references to village headmen is dealing 
with khuntkattidars throughout Chota Nagpur. As regards the parti- 
cular estate of Dhalbhum, their Lordships would refer to what was 
said in Raja Jagadish Chandra Deo Dhabal Deb v. Shankarahan 
Bhumtj (1), by Macpherson, J.—a learned Judge of special experi- . 
ence and authority in this matter. He referred to “the 


(1) (1936) I. L, R, 15 Pat. 488. 
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commonplace that the ‘system of village headman is universal 
among aboriginals in each of the three great estates, Porahat, 
the Government Kolhan and Dhalbhum which make up the 
district of Singhbhum ; and Dhalbhum is a part of the tribal area 
of the Bhumijs.” In these circumstances it is clear that the fact that 
a village was first cleared and cultivated at some date later -than 
’ 1788 is no reason why it should not be governed by acustom of 
pradhani [cf. Raja Jagadish Chandra Deo Dhabal Deb v. Mirza 
Santal (2)]. 


But learned counsel for the respondents before the Board 
appreciated the difficulty of contending that a tenancy if it be. the 
interest of a tenure-holder within the meaning of section 5 is not 
made saleable by section 208. The reliance placed by the High 
Court on section 74A, which was not introduced into the Act 
until 1920, does not seem to their Lordships to be warranted. Its 
terms seem rather to be addressed to the case in which the 
pradhan has been evicted by the landlord but, either no other 
person has been given the tenancy, or else it has been given to 
someone who is not suitable to hold it, having ‘regard to its custo- 
mary character. It seems to be the case that sales of such tenancies 
under rent decrees had been going On since 1906 or rgro and if 
it had been intended to abrogate the practice by legislation in 
. 1920, the amendment could hardly have taken the form of section 
74A, which is plainly inapt for that purpose. Their Lordships 
are not of opinion that the case of purchase at execution sale by 
a third party comes within its terms, and in no view of the matter 
does it seem right to hold that the amendment of 1920 had the 
effect of taking away an existing right conferred by section 208. 
Acknowledging the force of this consideration, Mr. Tucker for the 
respondents contended before their Lordships that the pradhans 
in these four cases were not tenure holders within the meaning of 
the Act. He maintairied that they were not within the definition 
given by section 5, though he agreed that the pradhani is 
undoubtedly a tenancy and the pradhan a tenant as these words are 
used in the Act. He insisted upon the anomalous character sustained 
by the customary village headman as described in paragraphs 74-83 
of Mr, Reid’s Settlement Report :— 

“The headman is the representative of the village community 
in-all its external relations but he is also a chief’ resident raiyat. 
He is in fact a tenureholder or landlord, a village official and a 
raiyat. As landlord he collects thé rents and settles the village 


(2) (1937) I. L. R, 17 Pat, 110, 
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lands with the raiyats: asa village official he is responsible for 
the supply of rasad and transport to troops and officials on tour ; 
he is bound to prevent bad characters from settling in the village, 
to report offences at the thana, and to see to the repair of the tanks 
and dandhs, the preservation of the jungle, and to guard against 
waste. As a raiyat he cultivates his own khas lands and pays rent 
for them at village rates as an occupancy or Ahunthatti raiyat. He 
can reclaim new lands himself and can also acquire Ahuntkattt or 
occupancy rights in them. The Legislature has now definitely 
recognised this custom by providing that there is no bar to the 
acquisition of occupancy rights by any village headman, who by local 
usage or custom has a right to acquire the same (s. 20 (3) )”. 


Observations of Macpherson J.in the case already cited have 
been stressed as part of the same argument :— 


“As to the headmanship itself, it is generally difficult or impos“ 
sible to describe it in ordinary legal terms. Indeed attempts in that 
regard in regard to Chota Nagpur institutions have been attended 
with so much peril that the Legislature in desperation described the 
Mundari Khuntkattidari tenancy as ‘neither a tenure nor a holding.’ 
But whether the headmanship is an office with a tenancy annexed or 
is a tenancy with an office conjoined or whatever it is, it is always 
exceedingly inexpedient to attempt to interpret. it in terms of ideas 
alien to the environment the only safe course being to get the facts 
clear and in close detail for an estate first and then for the particu- 
lar village.” (I.L.R. 17, Patna, at pp. 498-9.) 


Their Lordships fully approve these observations -as to method. 
The four tenancies with which they are concerned differ but little 
and it will suffice that one of them—the Kalajhore tenancy—be 
chosen for consideration in detail. But when that has been done 
the question to be answered is not how it should have been 
described but how the Legislature has dealt with such a tenancy. 
It may or may not have employed alien ideas. The solution must 
depend upon the exact language which it has employed and the 
definitions which it has given as a guide to its meaning. Their. 
Lordships will not omit to consider any relevant provision of the 
Act, but as section 5 ison any view the crucial section, it may be 
first set oul :— 


“5. Tenureholder means primarily a person who has acquired 
from the proprietor or from another tenureholder a right to hold 
land for the purpose of collecting rents or bringing it uuder culti- 
vation by establishing tenants on it ; and includes 
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“(a) the successors in interest of persons who have acquired 
such a right ; and 

“(2) the holders of tenures entered in any register prepared and 
confirmed under the Chota Nagpur Tenures Act, 1869 ; 
but does ‘not include a Mundari khuntkattidar.” 

The record of the pradhani rights in the village of Kalajhore 
was published in 1909 and shows that the pradhan is Hriday 
„Mahato ; thathe isa Hindu of kurmi caste and ‘resident in the 
village ; that he holds under a pottah dated rith October, 1904 ; 
that the term of the pottah was for twelve years ; that he has a 
right toa renewal at arate to be fixed by arbitration or by law 
unless he has broken the stipulations of the pottah ; and that 
settlement would be made with him or with his heir if considered 
a fit person. Any jote which has been abandoned must be settled 
by the pradhan with a tenant of the village and only if no such 
tenant will take settlement can the jote be held by the pradhan or 
settled with a tenant from another village. The tenants of the 
village may reclaim the jungle and waste without sanction from 
the zemindar or the pradhan, and for settling newly reclaimed lands 
or an abandoned jote the pradhan isto take no premium. [or 
newly reclaimed lands the tenant need pay no rent for five years : 
thereafter he is to pay at half rate only until a new settlement is 
made. ‘The assessed rents of cultivated lands are to be enjoyed by 
the pradhan till a fresh settlement is made. The pradhan’s rent 
cannot be enhanced and will not be reduced till a new settlement. 
He can be ejected for non-payment of rent, for violating the terms 
of the potiah, for realising rent in excess of the fixed rent, and (but 
not without the aid of the Court) for unfitness. The pradhani rent 
had been enhanced under section 85 (2) of the Act with effect from 
gtr from about 50 rupees to over 80 rupees. The pradhan held 
no lands free of rent but held certain lands in raiyati right. He had 
the right to hold these even if dismissed from the pradhani. He 
had aright to renewal of his pradhani which was heritable and 
which existed in the absence of any pottah. The zemindar could 
only settle it with others if the pradhan or his heir refused to take 
settlement at the prevailing rate. The pradhan had no right to 
divide the pradhani or to transfer it by way of sale or mortgage or 
otherwise and no right to entrust others with his duties. Among 
the stipulations of the pottah is one that he will take care of the 
jungles, fruit-bearing and other trees, dunds and tanks within the 
boundaries of the mouza. ‘The cultivating tenants were to take 
certain classes of wood on payment of certain rates and also reeds 
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for thatching and were to be paid for fetching straw, bamboo or 
wood for the zemindar. ‘The pradhan was to report any crime to 
the police and the zemindar, and was to ‘arrange for rations for any 
troops within the area. For taking excess rent from tenants or for 
failing to pay his rent to the zemindar he was liable to be’ dismissed, 
but not during the term of the poitah without the aig of the Court. 
The pottah is called a “ pradhani pottah for a term.’ 

In the 2hewat the zemindary interest is entered as No. 1, and ne 
ijaradar company, entered as No. 2, are treated as holding an area 
of 2,007 bighas. The pradhan, Hriday Mahato, is shown as holding 
under the ijaradar an area of 365 bighas, though thé pottah of 1904 
gives 178 bighas as the area. 

In the maliki khatian the pradhan’s name is entered in the 
column headed “name of landlord” and the various raiyats under 
“ name of tenant ” including that of the pradhan himself in respect 
of his own raiyati. 

This being the character of the tenancy when examined in close 
detail, their Lordships think it to be plain prima facie that it is the 
interest of a person who has acquired from the proprietor a right 
to hold land for the purpose of collecting rents. Ifso, it satisfies 
the conditions which according to the Act make it a tenure as that 
word is used in the Act. Though the raiyats of the village are 
entitled to clear jungle not within the area of the tenancy and to do 
so without the pradhan’s consent, yet it is from the pradhan and 
from him alone that they can take settlement. This process may 
perhaps not be described with exactness as bringing land held by 
the pradhan under cultivation by establishing tenants on it, but both 
of the purposes mentioned as alternative need not be present, and 
if the land of his tenancy is held by the pradhan for the purpose of 
collecting rents, he is not taken out of the definition of tenure- 
holder by reason that he has a right to settle tenants on newly- 
reclaimed waste and thus to increase the area of his tenancy. This 
is a valuable right incident to his tenancy in the lands he holds. 
It was suggested that as villages were often cleared by their abori- 
ginal founders without the consent of anyone, the’ pradhan of 
Kalajhore had not acquired his right to hold land “ from the pro- 
prietor,” but their Lordships cannot accept this view. It seems to 
them that the customary right of the pradhan is acquired from the 
proprietor who pays land revenue for the whole of his permanently 


_ settled estate. Prima facie, therefore, they are unable to refuse to- 


the pradhan of Kalajhore the character and position of a tenure- 
holder or to disagree on this point with the Jearned Judges of the 
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High Court; or with Mr. John Reid, whose view has been already 
quoted from his Séttlement Report ; and is also to be found in the 
notes to section 37 in his edition`of the Act (cf. page 38) where 


he says of such a pradhan that “he is technically a tenure- 
holder. ” F 


But it is only reasonable to consider the bearing of other sections 
‘of the Act before arriving at a final view: all the more so as one 
Judicial Commissioner (Mr. Dalziel) in the present case anda 
‘Bench of the Patna High Court in Zata Don and Steel Co. 
Lid. v. Raghunath Mahto (1), have taken a different view of the 
matter. In the latter case the opinion was expressed by Atkinson, J. 
in a case which raised the question whether a suit by the pradhan’s 
landlord to eject him from his lands and also his office was within 
section 139, clause 6, as it then stood. The area of the tenancy 
was small, being about 64 bighas, and a question arose whether it 
was a raiyati. In rejecting that view, Atkinson, J. said, “ We think 
the defendant occupies the position of a quasi-service tenure-holder, 
that he is a tenure-holder of a kind ; but certainly not one within 
the definition of the Chota Nagpur Tenancy Act.” Their Lord- 
ships will consider section 77 of the Act in due course, but they do 
not find it easy to appreciate why the holder of such a tenancy as is 
now before them is outside the definition of tenure-holder given in 
section 5, especially ifhe be a “ tenure-holder of a kind” for the 
purposes of the Act. Ifthe Azewat of Kalajhore be examined it is 
seen to give the name of the “interested person” the party under 
whom he holds and the nature of his rights (Cols. 2, 3 and 4). 
Under section 80 (3) of the record of rights is to be prepared in the 
prescribed manner and under section 81 (4) the class to which each 
tenant belongs is one of the things which may be ordered to be 
stated. The function of the AZewat (cf. rule 12 of the Notification 
dated gth November, 1909, given in Mr. Reid’s edition of the Act, 
PP- 97, 209), is to “ show the character and extent of the interests 
of proprietors and tenure-holders such of their interests as are of a 
raiyati nature being also recorded in the 4hatian.” The cultivating 
tenants of the village are shown in the maliki khatian as holding 
under Hriday Mahato the pradhan, the person numbered 3 in the 
khewat, Unless Hriday Mahato be a tenureholder within the 
méaning of the Act, what is their - position? The Act makes 
the widest difference between a raiyat and an under-raiyat greatly ta 
the advantage of the former. By section 6 (2) :— 
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“a person shall not be deemed to be a a raiyat unless he holds land 
inimediately under a proprietor or immediately under a tenureholder 
or immediately under a Mundari khuntkattidar.” 

While the 2hatian’ shows that a number of the village tenants 
are Bhumijs it does not show which of them, ifany, have khuntkatti 
rights, but unless the pradhan of such a village bea tenureholder 
the cultivators would not be raiyats at all and the provisions of 
section 7 of the Act would be inapplicable—in other words a 
main provision for the benefit of the aboriginal cultivators if 
descended from the original founders of the village would have 
no effect in such a village as Kalajhore. The word “primarily” 
in section 5 may or may not assist tov show that persons may be 
tenureholders within the meaning of other provisions of the Act 
though not within the definition ; but to narrow the definition is 
made more rather than less difficult by the use of the word 
primarily. ‘The particular problems of the land system in villages 
which had been originally reclaimed by aboriginals are not only 
touched upon in Sections 5 and 6 by the reference to Mundari 
khuntkattidars but figure prominently in section 7 which deals 
with raiyats having khuntkatti rights. Itis thus difficult to imply 
an exclusion of pradhans if once it be found that they are within 
the terms of section 5. In the Act as it was passed in 1908 sec- + 
tion 74 did indeed begin: “When a tenuresholder village head- 
man or raiyat has been in occupation of a tenure or holding,” but 
this only confirms the view that the village headman will either 
bea tenureholder ora raiyat. The Act of 1920 in sections 9A, 
stA, which are concerned with enhancement of rent speaks- of 
“ienureholder or village headman” and of “tenureholder, village 
headman or raiyat,” but whatever be the explanation of this choice 
of words, it can hardly be supposed to have altered the Act ina 
fundamental respect by implication. 

In the result their Lordships must conclude not only that Noor 
J. was right in thinking that pradhans are a sort of tenureholder 
and come within that class under some provisions of the Act, but 
also that so far as regards villages in Dhalbhum such as Kalajhore 
itis an essential feature of the technique of the Act that the 
pradhan is a tenureholder : though it has been thought to be in the 
interest of the raiyats to deny him this position, their Lordships are 
satisfied that it is neither possible nor in the interest of the raiyats 
so to do. 

- It is necessary. therefore to consider whether if the evan be 
a ténureholder he can be held exempt from the liability to: have 
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the tenure sold in execution of arent decree under section 208. 
Under section 6s of the Bengal Tenancy Act, which applies to 
those tenures only which are permanent, the remedy of eviction 
is denied to the landlord and the right to ‘sell the tenure in execu- 
tion is closely connected with the doctrine that the rent is a first 
charge on the tenure. Under the Act of 1908 section Co may have 
some: bearing upon the application of section 208, but it is unneces- 
sary to discuss the question. The saleability of tenures generally 
in execittion of rent decrees was introduced by the Act of 1903 
and general considerations of the interests of raiyats as a matter 
of public policy cannot be allowed to interfere with direct pro- 
visions of the Act. If the village land system hinges upon. the 
pradhan, it may well be that his default in payment of rent will 
redound to the disadvantage of those who are holders of interests 
under him and in great measure dependent upon his properly 
discharging the obligations of his tenure. As a legal principle, 
to say that ‘ʻa right in which third persons are interested cannot 
be sold behind their back” is too broad if it be made to cover 
“interests” which are not recognised by law as proprietary interests 
vested by law in the raiyats as against the zemindar or as legal 
duties owed to the raiyats by the zemindar. An examination of the 
incidents of the pradhani tenure at Kalajhore discloses no basis in 
_law for the application of the principle. 


On the question of custom it is plain that the appellant is under 
no necessity to make out any custom of saleability but relies upon 
the Act. On the other hand, no custom has been made out by the 
respondents which would take the tenancy out of the category of 
“tenure.” Section 76 is of no service to them. They cannot 
succeed upon the footing of a custom contrary to the provisions 
of the Actas to the methods of enforcing a rent decree ; nor in- 
deed have they proved more than that landlords, where it was open 
to them to evict at their own hand for non-payment of rent, used 
in former days to employ this remedy. It need not here be consi- 
dered whether before 1903 it would have been open to a zemindar 
to have a pradhani sold in execution of a rent decree. 


There remain only two further lines of defence—first that the 
-tenancy of the pradhan is a service tenure, and, secondly, that to 
sell the pradhani right would be to sell more than the tenure and in 
particular to sell a right to personal service contrary to clause (e) of 
section 186 of the Act. 

On the first point, which is of importance in view of section 77 
of the Act, their Lordships are of opinion that the pradhani in 
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such a case as Kalajhore is not a service tenure. In previous: 


cases before the Board it. has been noticed that service tenures— 


chakavan lands—vary greatly in character and importance. .The * 
lowest class is held by minor officers of the zemindar whom -hé- * 


appoints and with whose services he could dispense, resuming the 
ands for the purpose of imposing upon them a suitable rent 


[Raja Lelanund’s case (1). Ranjit Singh v. Kali Dasi Debi (2). 


Secretary of State v. Jyoti Prashad Singh (3) }. But among service 
tenures must also be ranked lands held on terms of performing public 
services whether of a police or military character--in addition it may. 
be to services personal to the zemindar. Certain types of chowhidari 


thakaran lands come within this class. In the highest class of service- 
‘ tenureholder stands. the ghatwal—“a great proprietor who in his 


day was a veritable warden of the marches.” His services being 
in part of a military character in which the public interest is 
plain, such tenures have long been held to be inalienable [Vidmont 
Singh v. Bakranath Singh (4)], though a local custom has been held 
valid in Kharakpur [Pershad Singh v. Anund Roy (5)| whereby 
alienation is permitted if sanctioned by the zemindar. But as was 
noticed by Lord Sumner delivering the judgment of the Board in 
Narayan Singh v. Niranjan Chakravarti (6), even within the range 
of the term “ghatwal” the utmost variety of conditions may exist. 
There is no question here of the pradhan having a mere , personal 
contract for employment for wages which take the form of the use of 
land. But if the pradhan’s interest in his tenure is to be held 
unsaleable because it is a service tenure in the proper sense of that 
expression and because in the discharge of the duties of the office 
the public interest is involved, it is necessary first to show from the 
pottah and the record of rights that it is a service tenure. The 
observations of Jackson, J. in Koolodeep Narain Singh v. Mahadeo 
Singh (7), approved by the Board in Forbes v, Meer Mahomed 
Tuquee (8), are in point: “ There is a clear distinction between the 
grant of an estate burdened with a certain service and the grant of 
an office the performance of whose duties are remunerated by the 


1) (1855) 6 M. I. A. 101. 

2) (1917) L, R. 441, A. 117 (121); 1. L, R. 44 Cale. 841 ; 25 C. L, J. 499. 
(3) (1926) L. R. 53 I. A. 100 (110). 

(4) (1882) L. R. 9 1, A. 104; I. L. R, 9 Calc. 187. 

( 

( 


( 
( 


5) (1887) L. R. 15 L A. 18 ; L L. R. 15 Cale. 471. 

6) (1923) L. R. 51 I. A. 37 (50). 

(7) (1866) 6 W. R. 199 F. B. (209). 

(8) (1870) 13 Moo. I. A. 438; 5B. L. R. 529 (544); 14 W. R, P. C. 28 (32). 
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use of certain lands.” And in the judgment already cited the Board 

_made it clear (L. R. gt, I. A. 37, 10) that in ‘the’ case of a 
ghatwali such as Handwa “ the'service is not a mere burden on the 
land ; it constitutes a personal right in so far as the land held on 
that condition is concerned, and a personal obligation in so far as 
concerns the grantor, which, being in the nature of a public obliga- 
tion, cannot be waived by the grantor for his own advantage, nor, 
being in the nature of a title to the lands, can be relegated to desue- 
tude for the mere disadvantage of the ghatwal. ” Of the pradhanis 
in the present case it may be said that the pradhan represents the 
village and is the leading man ina very useful sense, forming the 
point of contact with outside authority. It may well be that as time 
goes on more duties will gradually be cast upon him in the interest 
of good administration. But his land is not held by him in virtue of 
an office and as remuneration for the performance of its duties. 
His services, as disclosed by the pottah and saéwalift are minor 
duties on behalf of his landlord, either taking care of the jungles and 
trees, or providing rasad and reporting crimes, which are part of the 
landlord’s original responsibility. It is true that the Act makes 
express mention of the pradhan’s right to his office as well as his 
land (sections 14 (1) (e), 127 explanation, 139 (4), and 238), and 
the difficulty arising from the conjunction of the office and the 

. tenancy is not to be denied. Yet there is here nothing like the grant 
of an office remunerated by lands granted to be held in virtue 
thereof. The office would rather appear to arise out of the position 
of the pradhan as tenant of the zemindar and landlord of the raiyat. 

` On eviction from the land he has never been regarded as retaining 
the office: as indeed is shown by the language of section 74A itself. 
If their Lordships were to hold that customary pradhanis in Dahl- 
bhum were service tenures they would be depriving the pradhans of 
the protection given by section 68 of the Act against eviction 
without the order of a Court, as section 77 would override it. 
Whether the duties of the pradhan are “ predial conditions ” within 
the Act (section 3 (xix) and chapter XII) need not here be deter- 
mined, as their Lordships are not of opinion that a decision on this 
point is necessary for determining the question whether the tenure is 
a service tenure. 


The right of sale in execution of a rent decree is aright in the 
landlord less burdensome to the tenant than eviction: the indirect 
effect on other people may not be so light in view of the terms of 
the amendment introduced into the Act in 1920. But as no such 
amendment has as yet ‘excluded the pradhani from the general 
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liability of tenures to be brought to sale, and as there exists in the 
Commissioner a general right to prohibit or stay the sale of a 
tenure, the terms of section 208 cannot be modified merely upon a 
consideration of the social or economic merits of its provisions. ` 

The remaining objection is that the pradhani cannot be sold as 
the sale would be ofa “right of personal service ” (section 186 (e). 
These are the same words as are found in section 6o (f) of the Civil 
Procedure Code and the Indian decisions appear since Ganesh v. 
Shankar (1), to have interpreted the words as including the right of 
a person to give service and not only the right to receive service. 
Whether these decisions are in this respect correct may be a ques- 
tion, but it is one which need not here be entered upon. The sale 
of the tenure would not be bad as the sale of a right on the part of 
the pradhan to render personal service to the zemindar. -It would 
be the sale of the tenancy with all its incidents—a subject-matter 
very different from a valuable right to perform certain ceremonies for 
reward or to discharge certain functions which are held in estimation. 
The same answer appears to their Lordships to apply to the objec- 
tion that the sale of the pradhani would be the sale of something 
more than the pradhan’s interest in the land of his tenancy. His 
right to have the area increased as jungle is cleared and cultivated 
by the raiyats is only an incident of his tenure and if he fails to 
perform his duty to pay rent the existence of other duties towards 
the zemindar is no reason to bar a sale if the zemindar is otherwise 
entitled to such remedy, 

Their Lordships will humbly advise His Majesty that this appeal 
be allowed, that the order of the High Court be set aside, and that 
of the Judicial Commissioner (Mr. Najabat Hussain) dated 29th 
September, 1934, be restored. The respondents must ‘pay the 
appellant’s costs of this consolidated appeal and each of the four 
sets of respondents must pay to the appellant his costs of the appeal 


‘brought in the High Court in respect of the tenancy in which they 


were respectively interested, such costs to be apportioned according 
to value in the manner indicated by the High Court. 


A. J. Hunter & Co.: Solicitors for the Appellants. 
Solicitor, India Office: Solicitors for the Respondents. 
R.C. GC. Appeal allowed, 


(1) (1886) I, L. R. 10 Bom, 395. 
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ORIGINAL CIVIL. 


Before Sir Harold Derbyshire, Knight, Chief Justice, 
Mr. Justice Panckridge and Mr. Justice 
Syed Nasim Alt. 


RAI ANATH NATH BOSE 
v. 


MAHARAJA SRIS CHANDRA NANDY.* 


Bengal Court of Wards Act (IX B.C. of 1879 as amended by Bengal Act VI of 
1939, Sec. 5), section 10C—'Civil Court’, if includes High Court in its 
Ordinary Original Civil Furisdiction—India and Burma (Existing Laws), 
Act, 1937, effect of. 

The ‘words, “Civil Court” in section 10C of the Bengal Court of Wards 
Act, refers to the Courts of the District Judge, the Additional District Judge, 
the Subordinate Judge or the Munsif and does not include the High Court in 
its Ordinary Original Civil Jurisdiction. 


` Balfour v. Malcolm (1) and Narsingdas Tansukdas v. Choge Muli (2) 
referred to. 
The effect of the Bengal Court of Wards Act remains unaltered even after 
the passing of the India and Burma (Existing Laws) Act, 1937. 
Application for execution by the Decree-holder. 
` The material facts will appear from the judgment. 
Mr. P. C. Ghose for the Plaintiff (Decree-holder). 


Messrs. S. N. Banerji and S. R. ¿Das for the Defendant (Judg- 
ment-debtor). 
The judgments of the Court were as follows : 


Derbyshire, C. J. :—The plaintiff decree-holder has asked for 
execution of the remainder of his decretal amount—a sum of 
Rs. 1,60,050 by attachment and sale of certain properties belong- 
ing to the defendant which are now in possession of the Cossimbazar 
Raj Wards Estate. 

The contention of the judgment-debtor is that these properties 
are protected from execution under the decree by reason of the 
provisions of section 1oC of the Bengal Court of Wards Act of 
1879. - Section roC of the Act was introduced into it by section 5 
of. Act VI of 1935,passed by the Bengal Provincial Legislature. 
That section reads as follows : 





*Suit No, 1252 of 1926. 
(1) (1842) 8 Cl. & Fin 484. 
(a) I. L. R. [1939] 2 Calc. 93. 
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“(1) Where any property is in charge of the Court of Wards 
no Civil Court shall execute any decree or order against the per- 
son or property of the Ward within four years from the date of 
the commencement of the Bengal Court of Wards (Amendment) 
Act, 1935, or from the date of the assumption of charge of the 
property by the Court of Wards, whichever is later, and for seven 
years thereafter if the interest due under such decree or order be 
paid in full every year during the said seven years. 

In calculating the period of limitation applicable to an appli- 
cation for the execution of a decree or order, the time during 
which the: execution of such decree or order is barred under this 
sub-section shall be excluded. 

(2) Except as provided in section 23A, no property in charge 
of the Court of Wards shall be sold by any revenue authority under 
any law so long as the Court remains in charge thereof.” 

The decree in question is a decree made by the Calcutta High 
Court in the exercise of its Ordinary Original Civil jurisdiction. 
The execution proceedings are also brought under the Ordinary 
Original Civil jurisdiction of the Court. 

The judgment-debtor contends that the Calcutta High Court is, 
as regards its original civil jurisdiction, a Civil Court within the 
meaning of section 10C. 

The original Bengal Court of Wards Act was passed by the 
Bengal Local Legislature in 1879 and the amendment which added 
section 1oC was passed by the Bengal Local Legislature in 1935, 
the Act itself being published in the Calcutta Gazette on March 5, 
1936. The two Acts were passed by the Local Legislature before 
the Government of India Act, 1935, came into operation. 

Mr. Benerji for the judgment-debtor has contended that the 
words “Civil Court” inthe section include the High Court and 
he has taken us through the relevant parts of the Act. I am 
unable to agree to that contention. When the Legislature wishes 
to refer to the High Court, it does so inclear and explicit terms. 


_ If Mr. Banerji’s contentions were correct, then both the Acts would 


purport to cut down the powers of this Court in its original jurisdic- 
tion to execute its decrees. 

We had before us in 1939 the case of Warsingdas Tansukdas v. 
Choge Mull (1). That concerned the. meaning of the 
words “Civil Court” (with initial capital letters) asin this case, 
as used in the Bengal Agricultural Debtors Act of 1935. Both 
the Bengal Agricultural Debtors Act of 1935 and the Bengal Court 


(2) I. L. R. [1939] 2 Cale. 93. 
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of Wards Act of 1935 were passed by the same legislative authority, 
the Bengal Provincial Government. Both received the assent of 
the Governor General. I quote from my own opinion in that case 
(at page 110) in which the majority of the Court (Bartley and Nasim 
Ali JJ) concurred. 

“In the case of Balfour v. Malcolm (1) Lord Campbell said: 
‘There can be no doubt that the principle is, that the jurisdiction 
of the Supreme Courts can only be taken away by positive and 
clear enactments in an Act of Parliament.” Substitute for the 
word “Parliament” the words “the appropriate and competent 
legislature” and the observation applies in the present case.” 

At page 112—— 

“Tf the words ‘Civil Court’ include the High Court then the 
Bengal Agricultural Debtors Act passed by the Local Legislature 
in 1935, and assented to by the Governor General on March 29, 
1936, clearly cuts down the powers of the High Court to hear 
suits and execute its decrees which it has derived from 13 Geo. 
III, C. 3, through the Supreme Court, and from the High Courts 
Act, the Letters Patent and the Government of India Act, and so 
interferes with the Government of India Act. That, it appears to 
me, would be contrary to section 80A sub-section (4) of the Govern- 
ment of India Act, which provides that :— 

“The Local Legislatureof any province has not power to make 
any law affecting any Act of Parliament’.” 

Then further on— 

“T cannot construe the Bengal Agricultural Debtors Act as 
enacting something contrary to the Government of India Act, when 
another construction is possible and yet consistent with the purpose 
„and meaning of the Act as a whole.” 

The Government of India Act referred to there is the Govern- 
ment of India Act, 1919. 

Those observations apply with equal force in the present case. 
If we are to construe the words “Civil Court” as including the 
High Court—certainly in its original jurisdiction—we should be 
construing the Act as enacting something contrary to the Govern- 
ment of India Act of 1919 when another course of construction 
is possible and consistent with the purpose and meaning of the 
Act. Isee no reason whatever to think that the words “Civil 
Court” in the Bengal Court of Wards Act mean other than they 
meant in the case I have referred to—the Court of the District 
Judge, the Court of the Additional Judge, the Court of the Sub- 


(1) (1842) 8 Cl. & F. 485 (500). 
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ordinate Judge and the Court of the Munsif. In my view there 
is no doubt about the construction of the Act. The words “Civil 
Court” do not include the High Court. 


An argument has been 1aised by Mr. Banerji which I must say 
something about, although in my view it has no application 
at all. Mr. Banerji has referred us to the India and Burma 
(Existing laws) Act, 1937, Chapter 9, section (1), sub-section (i), 
paragraph I: 

“A law passed or made before the said date bya Legislature 
or other competent authority in British India, and not previously 
repealed, is, for the removal of doubts, hereby declared to bea 
law in force immediately before that date, notwithstanding that it, 
or parts of it, may not then be in operation, either at all or in 
particular areas.” 

He then contends that by virtue of that provision the Act in 
question—The Bengal Court of Wards Act—as it stood immediately 
before the passing of the Government of India Act, 1935—is by 
that law declared to be valid. I am not clear that the words “in 
force” mean the same thing as valid. But I will assume, in order 
to follow Mr. Banerji’s argument, that they do. Then says Mr. 
Banerji, the Act being valid, a construction can be put upon the 
words “Civil Court” so that they mean the High Court and that such 
construction can be put on now after the passing of the Act of 1937, 
although it could not be put on before. 

Itis a curious argument, The only comment I can make on 
it is that the Bengal Court of Wards Act means exactly the same 
after the passing of the 1937 Act as it did before. Before the 
passing of that Act the only. proper construction that could be 
put upon it as regards the words “Civil Court” was that - the Legis- 
lature was intending to act within its powers and not to go beyond 
them, as it would have done had it used the words “Civil Court” to 
include the High Court. 

In my view the argument is an ingenious, but an ineffectual 
attempt to dragin the Government of India Act of 1935 and the 
orders made under it. But in my view it has nothing whatever to 
do with the case. 

For those reasons Lam of the opinion that the decree-holder’s 
(judgment-debtor’s ?) contention does not avail. In my view when 
the true facts of the case are examined, no question here arises 
as to the validity of the Bengal Court of Wards Act. Conse- 
quently there is no reason why the decree-holders’s application for 
execution should not be granted, 
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Attachment will issue for the balance of the sum mentioned, 
namely, Rs. 1,24,657-12-3 pies. Mr. Ghose’s client is entitled to his 
costs. Certified for one counsel. 


Certificate under section 205 of the Government of India Act, 
1935, is refused. 


Panckridgre, J. :—I agree with what has fallen from my Lord, 
the Chief Justice. Ga 


1 
Nasim Ali, J. :—I agree with the order which my Tord, the 
Chief Justice, has made in this case. 


Messrs. S. K. Gangult & Co. : Attorneys for the Plaintiff. 
Mr. A. K. Sarkar: Attorney for the Defendant. 
P. R. Application granted, 


APPELLATE CIVIL. . 
Before Mr. Justice B. K. Mukherjea. 


THE DISTRICT BOARD OF TIPPERAH 
v. 
SARAFAT ALI AND,OTHERS.* 


Ejectment, suit for—District Board holding land from Government—Bengal Local 
Self-Government Act (Act II B.C. of 1885), section 74—Suit for khas 
possession can be maintained by whom—Estoppel of tenant—District Board, 
if competent to maintain the suit—Notice, validity of. 


A person suing another for khas possession must show a better title in him 
than the defendant, and he must establish that he has the present right to 
get possession of the property. It is not true that none but the owner can 
maintain suit for ejectment. 


Once acomplete relationship of landlord and tenant is established the rule 
of estoppel comes inte operation which prevents the tenant ‘from denying the 
authority and title which they admitted to rest in the landlord who inducted them 
into possession of these lands. 


*Appeals from Appellate Decrees Nos. 413 to 415 of 1938, against the 
decrees of Manmatha Kumar Roy, Esq., Subordinate Judge, 3rd Court, Tippera 
at Comilla, dated the 3oth November, 1937, affirming those of Kalipada 
Mukherjee, Esq., Munsiff, 3rd Court, Comilla. dated the 3oth April, 1937. 
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If a plaintiff in the capacity of landlord let out the lands to the defendants 
he must gua landlord serve notice on them to determine the tenancy. i 


Where it appeared that the District Board came to possess land from 
Government under section 74 of the Local Self-Government Act and inducted 
tenant on it and thereafter served notices for ejecting such tenant but from 
the description in the notice it was clear that it was not the District Board 
but the Government who was giving the notice and the contents of the notice 
suggested that the tenant was directed to deliver up possession of the land to the 
District Board as agent of the Government , 


Held, that the notice was bad inasmuch as it should have been served on the 
defendants in their capacity as landlord, 


A District Board holding property from Government under section 74 of the 
Local Self-Government Act, is competent to maintain a suit for eviction ofa 
tenant under them in respect of it. 


Appeal by the Plaintiff. 
Suit in ejectment. 
The material facts will appear from the judgment. 


Dr. Naresh Chandra Sen Gupta and Mr. Hamidiul Hug for the 
Appellant. 

Dr. Radhabenode Pal, and Messrs. Ajit Kumar Dutt, Amiruddin 
Ahmed (for Mr, Abdul Quasem) for the Respondents in Nos. 413 
and 414. 

Mr. Nripendra Chandra Das for the Respondent in No. 415. 

The judgment of the Court was as follows : 


The plaintiff is the appellant before me in these three appeals 
which arise out of three analogous actions, in ejectment. The facts 
lie within a short compass and may be stated as follows. The 
subject-matter of the three suits are three strips of land lying to 
the contiguous east of a road known as Railway Approach Road 
which itself runs north to south on the eastern side of the Comilla 
Railway Station compound. The case of the plaintiff District 
Board is that these as well as other lands were acquired by the 
Government under the Land Acquisition Act for the Assam 
Bengal Railway Company who constructed a railway approach on 
a portion of the lands acquired. Later on, the Railway Company 
relinquished the approach road as well as the side lands which 
included the plots in suit in favour of the Government and the . 
Government, in their turn, made over these lands to the District i 
Board of Comilla under section 74 of the Local Self Government 
Act. The plaintiff Board has since then been exercising the 
right of control and administration over these , properties as laid 


down in the Act. 
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The disputed lands, it is said, consist mainly of low lands and 


‘ditches with some high’ lands here and there, and in 1912, the’ 


defendant No. 1 of suits Nos. 327 and 328, on his own behalf as well 
as on behalf of his father, took lease of the plots which are the sub- 
ject-matter of these two suits for one year only promising to pay 
rents at the rate of Rs. 7 and Rs. 30 per year respectively. Likewise, 
the predecessor of defendants in Suit No. 359 took -lease of the 
lands in that suit at an annual rental of Rs. 5. The tenants were 
all holding over after the expiry of this, period. The plaintiff 
desiring to have the land for their own use served upon them notices 
to quit and as they did not vacate the lands in spite of the notices, 
these suits were instituted. i 

The defence in all these three suits was practically the same. It 
was contended inter alia that the disputed lands were neither 
acquired by the Government nor were they relinquished by the 
Assam Bengal Railway Company to the Government and trans- 


ferred subsequently by the latter to the plaintiff. The plaintiff, it 


was said, had no title to the property and no right to institute 
these suits. The defendants denied that they were tenants under 
the plaintiff, and their specific case was that the lands belonged 
to the Maharaja of Tippera whose tenants the defendants were 
and they had acquired occupancy rights in the lands in dispute by 
cultivating and possessing them for over 12 years. 

The learned Munsif who tried the suits came to the conclusion 
that with the exception of a small strip of land to the south, the 
rest of the disputed lands were included in the acquisition plan and 
they were, in fact, relinquished by the Assam Bengal Railway 
Company in favour of the Government and the Government sub- 
sequently made them over to the plaintiff District Board under 
section 74 of the Local Self Government Act. In the opinion of 
the Munsif, the plaintiff was entitled to hold the property as agent 
of the Government and in that capacity they had the right to ins- 
titute the suits. The Munsif further found that the lands in suit 
were for the first time let out to the defendants or their predecessors 
by the plaintiff after the latter got control over them under section 
44 of the Local Self Government Act, and it was the plaintiff 
who inducted the defendants into these lands. The Trial Court 
found, however, that the defendants were agricultural tenants who 
had acquired occupancy rights in the lands in suit and in this view 
of the case, the suits were dismissed. 

On appeal, the learned Subordinate Judge concurred with the 
Trial Court in holding that the tenancies came into existence after 
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the plaintif got these properties under section 74 of the Local 
Self Government Act, and he held also thatit was the plaintiff by 
whom the defendants were let into possession. The Subordinate 
Judge held further disagreeing with the Munsif that the tenancies 
were not for agricultural purposes. He, however, dismissed the 
suits on the ground that the suits for ejectment were not maintaina- 
ble at the instance of the plaintiff. In the opinion of the Sub- 


_ ordinate Judge, a person who is not the owner is not entitled to 


institute a suit for eviction, and as the plaintiff on its own showing 
was the agent of the Government, the proper person to sue was 
the Government and not the District Board. It is the propriety 
of this decision that has been challenged before me in second 
appeal. 

It cannot be disputed that a person suing another for Khas 
possession must show a better title in him than the defendant, and 
he must establish that he has the present right to get possession 
of the property. It cannot be said, however, that none but an 
owner can maintain suit for ejectment. Dr. Sen Gupta who appears 
for the appellant argues that the control and the administration 
which the District Board obtained under section 74 of the Local 
Self Government Act gave them sufficient right to the present 
possession of the property so as to entitle them to institute and 
maintain these suits for eviction even though the proprietory 
right remained vested in the Crown. Dr. Pal, on the other hand, 
contends that under section 74 of the Local Self Government Act, 
the property can be placed under the control and administration 
of the District Board only for purposes of the Act and it was not 
within the competence of the Board to let out these lands to the 
tenants. 

In my opinion, these questions are purely academic. Having 
regard to the findings arrived at in the present case, we may take 
it that the government did not part with its ownership when it 
made over the property to the District Board under section 74 of 
the Local Self Government Act. The Board however got possession 
of the lands and a right to possess the Same subject to the arrange- 
ment they had entered into with the government. According to 
the findings of the Courts below, it was the plaintiff who let out 
the lands to the defendants and the defendants got possession of 
the lands from the lessors. Both the conditions necessary to raise 
a case of estoppel, namely, possession and permission are present 
in this case, and, in my opinion, the defendants are not entitled to 
dispute the title of the lessor without first surrendering their 
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possession. The questions which Dr. Pal has raised would have 
been material if it was a suit to evict a trespasser on establishment 
of the plaintifs title. Once a complete relationship of landlord 
and tenant is established, the rule of estoppel, in my opinion, 
comes into operation- and prevents the tenants from denying the 
authority and title which they admitted to rest in the landlord who 
inducted them. into the possession of these lands. 

Dr. Pal argues that the rule of estoppel cannot be invoked in 
the present case as the plaintiff Board purported to have granted 
the leases only as an agent of the government. The notice to 
quit served upon the defendants shows that the plaintiff acted in 
that capacity and this is also clear from the tenor of the plaint. 
I must say that a great deal of confusion has been catised by the 
somewhat loose way in which the expression ‘agent’ has been used 
by the plaintiff. The suit was undoubtedly instituted by the 
plaintiff in their own capacity as having got the right to posses- 
sion under section 74 of the Local Self Government Act. 

The plaint set out the facts relating to the acquisition of the 
lands by the government for the Assam Bengal Railway Company, 
the relinquishment of these lands by the Railway Company in favour 
of the government, and the subsequent transfer by the government to 
the District Board under section 74 of the Local Self Government 
Act. In paragraph 3 of the plaint itis stated as follows: ‘The 
plaintiff Board took over and has been exercising the right of 
control and administration over the aforesaid lands and, as such, 
the plaintiff Board is holding the property as agent of the Secretary 
of State for India in Council’, The plaint then goes on to say 
that the Board was in Khas possession of the lands in suit when 
the defendants approached them and prayed for settlement and they 
were given leases for a period of one year only. 

It seems to me that the statement in paragraph 3 of the plaint 
on which reliance has been placed by Dr. Pal was a mere descrip- 
tion of plaintiff’s title which it thought it had acquired under 
section 74 of the Local Self Government Act. It does not mean 
that it had let out the lands asan agent of the Government. It 
conceived its pesition to be that. of a statutory agent under section 
74 of the Local Self Government Act -which carried with it the 
right to possess the lands and to let them out to others on temporary 
leases. Whether that is a right view or not, the defendants, as 
I have already said, having come on the lands with the express 
‘permission of the plaintiff are not entitled to dispute its title. There 
is no doubt, however, that the plaintiff let out the lands to the 
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Coat defendants in the exercise of its own rights and has instituted 
1941. these suits in its own behalf to recover possession of the lands for 

The District Board itself. 
of Tipperah The difficulty, however, in my opinion, is created by the notice 
Sarafat Ali. to quit that was served upon the defendants. The description of 


——— 


the notice-giver as shown at the commencement of the document 
shows clearly that the Chairman of the District Board was purpor- 
ting to give that notice on behalf of the Secretary of State for 
India in Council. Dr. Sen Gupta has contended before me that 
this may be a defect in the description of the notice-giver, but if 
we look to the contents of the notice it would be clear that the 
District Board was not purporting to act on behalf of the Govern- 
ment, as the tenants are directed to deliver up possession of the 
District Board and not to the Government. It is true, as was laid 
down by their Lordships of the Judicial Committee in HAarihar 
Banerji v. Ramsashi Rey (1), that notices to quit, though not 
strictly accurate or consistent in the statements embodied in them, 
may still be good and effective in law, and they are to be construed 
liberally and not with a desire to find faults in them which would 
render them defective. In that case, the defect was in the descrip- 
tion of the area of the tenancy, and it was held that it could not 
mislead the tenants as they must be presumed to be conversant 
with the facts. I do not think that I would be justified in exten- 
ding this principle to the facts of the present case. Ifthe plaintiff 
Board in their own capacity as landlords let out the lands to the 
defendants, they must gva landlords serve notice on them to deter- 
mine the tenancy. From the description given in the notice it is 
clear that it is not the District Board but the Government who was 
giving the notice and the contents also suggest that the tenants 
were directed to deliver possession of the lands to the District 
Board as agents of the Government. In my opinion, therefore, 
there was a defect in the notices which is fatal: to the plaintiff’s suits 
for eviction. 

-The result, therefore, is that though I agree with the Lower 
Appellate Court in holding that the defendants’ tenancies were 
non-agricultural tenancies which came into existence subsequent 
to 1899 when the District Board got control and administration 
of these properties under section 74 of the Local Self Government 
Act, and although Iam of the opinion that the defendants have 
been inducted into the lands by the plaintiff Board and they are 
not competent to dispute their title whatever it might be. I hold 


(1) (1918) L. R. 45 I. A. 222; 29 C. L. J. 117. 
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that the plaintiff cannot succeed in these suits unless notices are 
served upon the defendants by the plaintiff Board in their capacity 
as landlords in regard to these lands. I do not agree with the 
lower appellate Court that the plaintiff Board are not competent to 
maintain these suits. 


The result is that these appeals are dismissed, but having regard 
to the facts of these cases, I direct that each party shall bear his own 
_ costs throughout. 


The cross-objections are dismissed without costs. 


P. R Appeals and Cross- 
objections dismissed. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Harold Derbyshire, Knight, Chief Justice, Mr. 
Justice H. R. Panckridge and Mr. Justice 
Syed Nasim Ali, 


ACCOWRIE MUKHERJEE 
v. 


SAILENDRA MOHAN DEY AND ANOTHER.* 


Bengal Money-lenders Act, 1940, sections 36, 31, 36—Reopening of decree— 
Rights of decree holder, how far affected—Payment by instalinent—Interest 
after decree, 


In the present case as the suit on mortgage was instituted on May, 10, 1939; 
the preliminary decree was passed on June 16, 1939, and the final decree on 
February 5,-1940, before the commencement of the Bengal Money-lenders Act, 
1940, which came into force on September 1, 1940, the mortgagor judgment- 
debtor was liable to pay interest on the decretal amount and was not entitled to 
re-open the account under section 36 and pay the decretal amount by instalments 
under section 34. E 


* Appeal from Original Order No. 59 of 1940, against the Order of Mr. Justice 
Sen, sitting on the Original Side of the High Court, passed in Suit No. 833 of 
1939, dated the 5th September, 1940. 
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There is no indication either in section 31 or in other provisions of the 
Bengal Money-lenders Act, 1940, to show that the legislature intended either 
expressly or by necessary implication to affect the rights of a decree holder 
to recover interest after decree in a mortgage decree passed before the com- 
mencement of the Act. The words, “shall....... «allow any interest” in section 
31 indicate that the section was intended to operate on decrees passed after 
the Act. 


So a judgment-debtor is not entitled toa declaration that he is not liable 
to pay interest on the decretal amount from the date of preliminary decree, 
namely, June 16, 1939, passed in a suit instituted on May 10, 1939, before the 
passing of the Bengal Money-lenders Act, 1940. 

As regards interest before decree included in a decree passed before the 
commencement of the Act, the legislature by using ‘the words “No borrower 
shall be deemed to have been liable to pay” in section 30, has expressly affected 
the vested rights of the decree holder, ; 


The mortgagor is not entitled under section 36 of the Bengal Money-lenders 
Act, 1940, to reopen the preliminary decree passed on June 16, 1939, and final 
decree passed on February, 5, 1940, passed before the commencement of the 
Act, namely September 1, 1940, as that ‘ould interfere with the vested right of 
the mortgagee. 

If the preliminary and final decrees are re-opened, a new decree under the 
provisions of the Act will have to be made. 

. The power of re-opening the decree flows from and is dependent on powers 
which the Court has been authorised to exercise under clauses (a) to (e) of 
Subsection (1) of section 36. This power can be exercised only when the decree 
is to be re-opened and accounts between the parties are to be taken, 

Where there is no question of taking accounts, the Court has no power to 
re-open the decrees, 

The power of the Court to order payment of decretal money by instalments 
and thereby to give relief to the debtor mortgagor under section 36 (2) (d) of 
the Bengal Money-lenders Act, cannot be invoked for re-opening the decree 
under section 36 (1) (a) as that power can be exercised only after the decree has 
been re-opened and not before. 

Application by Mortgagor Judgment-debtor for reliefs under the 
Bengal Money-lenders Act. i 
The material facts will appear from the following judgment of 

Sen, J. :—This is an application by a mortgagor judgment- 
debtor for certain reliefs under the Bengal Money-lenders Act, 
and for the stay of the sale of the mortgaged property pending the 
disposal of the application. 

After hearing learned counsel for the mortgagee, and the peti- 
tioner in person, Iam of opinion that this application must be 
dismissed inasmuch as the petitioner is not entitled to any ofthe 
reliefs which he claimed under the Bengal Money-lenders Act. 


VoL. 73.] HIGH COURT. 


The first relief which he claims is that he is not liable to pay 
interest on the decretal amount and he wishes to get the order 
granting such interest set aside. 

The relevant section regarding this matter is section 31 of the 
Bengal Money-lenders Act. That section says that 

“No court shall, in any decree passed in any suit to which this 
Act applies—(a) if the loan to which the decree relates was advanced 
before the commencement of this Act, allow any interest on the 
decretal amount.” 

This section prohibits the Court in certain circumstances from 
allowing any interest when, it is about to pass a decree. It has no 
application to a case where the decree has already been passed 
before the operation of the Money-lenders Act has come into 
force. There is no section in the Act which says that where ina 
decree already passed before the Act has come into operation 
the Court has allowed interest on the decretal amount, the Court 
may upon an application brought subsequent to the decree vary 
its order granting interest on the decretal amount. The section 
merely prohibits the Court from granting interest on the decretal 
amount at. the time it passes the decree. The petitioner, there- 
fore, cannot claim this relief in the present circumstances. 

The next relief claimed by the petitioner is that he is entitled to 
re-open the account under section 36 of the Act. 

Now section 36 of the Act says that the Court shall re-open any 
transaction and take an account between the parties in certain 
circumstances. Onc of the circumstances is that the Court should 
have reason to believe that the exercise of its powers under the 
section would give relief to the borrower. In other words the 
Court will not re-open the account unless it has reason to believe 
that the re-opening of the account would entitle the borrower to get 
some relief under the Act. as 

In this case, no relief can be given to the borrower by re opening 
the transaction. The rate of interest fixed by the mortgage is 6 
per cent. Under the Act interest up to 8 per cent. may be 
charged on a secured loan. The borrower can, therefore, get no 
relief so far as the rate of interest is concerned. 

The mortgage was effected in 1935 and no question arises that 
the interest amounts to more than the principal sum advanced. 

The third relief asked for by the. petitioner is that he should 
be given liberty to pay the decretal amount by 20 annual instal- 
ments. 

Now, the section dealing with instalments is section 34 of the 
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Bengal Money-lenders Act. That section is divided in two parts 
so far as the question of instalments is concerned. The first part 
deals with instalments regarding a mortgage debt, and. the second 
part deals with instalments in respect of other loans. This case 
falls within the first part, ie. within section 34 (r) (a). The sec- 
tion says that in respect of loans to which the provisions of Order 
34 of the First Schedule of the Code of Civil Procedure (1908). 
apply, on the application of the defendant, and after hearing the 
plaintiff, the Court shall in certain circumstances direct at the time 
of the passing of the preliminary decree under rule 2 or rule 4 of 
Order 34 that the amount found due may be paid in certain ins- 
talments. 

It is clear from the section that the order for’ instalments must 
be made at the time that the preliminary decree is passed. 

The section makes no provision for instalments being ordered at 
any other time. 

.Now, in this case, the preliminary decree and the final decree 
have already been passed. The petitioner therefore cannot get 
any relief by way of a decree for instalments. 

The position is different in the case_ of other loans. 
There is provision made for instalments being granted after 
decree. ` f ' 

These are all the reliefs which are prayed for, and as these reliefs 
cannot be granted, this petition must be dismissed with costs, which 
may be added to Mr. Ghose’s client’s claim. 

Against this order, the mortgagor judgment-debtor appealed. 

N. C. Chatterjea with Æ. Meyer for the Appellant. 

S. R. Das with S. B. Burman for the Respondents. 

P. C. Ghose with A. N. Basu for the Purchaser Respondent. 

The judgments of the Court were as follows : , 

Nasim Ali, J.: This is an appeal by a debtor against the 
order ot Sen J. dated September 5, 1940, in a proceeding under the 
Bengal Money-lenders Act, 1940. 

The facts which are not in dispute in this appeal are these : 

1. On June 28, 1935, the respondent No. 1 lent to the appel- 
lant a sum of Rs, 10,000 at an interest of-six per cent per annum 
with six monthly rests on a mortgage of premises No. 150/14, 
Amherst Street, Calcutta. The date of repayment of the said mort- 
gage debt was June 28, 1941. 

2. Inthe said mortgage deed it was provided tuter alia that 
if there should be any default in the payment of twelve monthly 
instalments of interest it should be optional for the mortgagee 


VoL. 73.] HIGH COURT. 


to institute a suit though the due date of repayment had not 
elapsed. i 

3. The- appellant could not pay the interest regularly with the 
result that the mortgagee instituted a suit on May 10, 1939, for a 
mortgage decree for Rs. 11,920-11-9 in form No. 5A of Appendix D 
to the Code of Civil Procedure. 

4. The suit was not contested by the appellant. A preliminary 
decree was made in the suit on June 16, 1939. This decree was 
made final on February 5, 1940. 

5. The mortgaged premises were ordered to be sold on August 
24, 1940, in execution of the final decree. Thereafter the sale was 
adjourned to September 7, 1940. 

6. On September 1, 1940, the Bengal Money-lenders’ Act, 
1940, came into operation. 

7- On September 4, 1940, the appellant presented an applica- 
tion on the Original side of this Court under the said Act for— 

(a) a declaration that the plaintiff is not entitled to any interest 
on the amount decreed in his favour in the preliminary and final 
decrees passed on June 16, 1939, and February 5, 1940, res- 
pectively ; 

(b) an order that the said two preliminary and final decrees be 
reopened and,-if necessary, a new decree or decrees in accordance 
With the provisions of the Act under the provisions of section 36 
be passed ; and ; 

(c) an order that the appellant be given the liberty to pay the 
decretal amount by twenty annual instalments or by such other ins- 
talments as the Court may seem fit. 


8. The application was rejected on September 5, 1940. 


9. The mortgaged properties were sold on September 7, 1940, 
and were purchased by respondent No. 2. 


to. The present appeal was filed in this Court by the debtor 
on December 6, 1940. 


The first point for determination in this appeal is whether the 
appellant is liable to pay any interest on the decretal amount from 
the date of preliminary decree in view of the provisions of section 


31 of the Bengal Money-lenders Act. This Section is in these 
terms ;— 


Notwithstanding anything contained in any law for the time 
being in force, no Court shall, in any decree passed in any suit to 
which this Act applies— 


(a) if thé loan to which the decree relates was advanced before 
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Accowrie Mukherjee (b) if the loan to which the decree relates was advanced after 

Sailendia Mohan the commencement of this act, allow any interest other than interést 
-Dey, not exceeding six ger centum per annum on the principal sum 





Nasim Ali, F. adjudged. 


The contention of the appellant is that this section precludes 
the respondent No. 1 from recovering any interest on the decretal 
amount inasmuch as by using the word “decree passed” the legis- 
lature intended that the provisions of the section would operate on 
decrees passed before the Act came into operation. i 


Section 31 refers to “Decree passed in any suit to which the 
Act applies”, i.e. suits pending on January 1, 1939, and suits 
instituted on or after the said date. The decrees passed in such suits 
may be decrees passed before the Act or after the Act. If section 
31 was intended to operate on decrees passed before the Act it 
would affecta vested right. Vested rights can only be taken away 
by express words or by necessary implication. As regards interest 
before decree included in a decree passed before the commence- 
ment of the Act, the legislature by using the words “No borrower 
shall be deemed to have been liable to pay” in the previous section, 
namely, section 30, has expressly affected the vested rights of the 
decree-holder. In section 34 (b) (ii) the legislature by using the 
words “a judgment-debtor against whoma decree in such suit (suit 
in respect of unsecured loans) has been passed whether before or 
after the commencement of this Act” has expressly touched decrees 
passed before the Act. 


There is no indication either in section 31 or in other provisions 
of the Act to show that the legislature intended either expressly or 
by necessary implication to affect the rights of a decree-holder to 
recover interest after decree in a mortgage decree passed before the 
commencement of the Act, the words “shall ...... allow any interest” 
in section 31 indicate that the section was intended to operate on 
decrees to be passed after the Act. 


The appellant is not, therefore, entitled toa declaration that 
the respondent No.1 is not entitled to interest on the decretal 
amount. 

The second point for consideration is whether the preliminary 
and final decrees should be reopened and new decree or decrees 
should be passed under the provisions of the Act. 

It cannot be disputed that if the preliminary and final decrees 


VoL. 73:] HIGH COURT. 


in question are to be reopened a new decree under the provisions 
of the Act will have, to be made. 


The respondent No. 1 obtained the decrees in question before 
the commencement of the Act. He had, therefore, a vested right 
before the Act came into operation. The reopening of sucha 
decree would deprive him of vested right. The question is whether 
this vested right of respondent No.1 has been taken away by the 
Bengal Money-lenders Act either expressly or by necessary im- 
plication. 

The contention of the applicant is that the decrees in question 
can be reopened by the Court in exercise of the powers conferred by 
sub-section (1) of section 36. 


Sub-section (1) does not expressly authorise the Court to reopen 
decrees. ‘ 

The argument on behalf of the appellant is that the word 
“transaction” however has not been defined in the Act. Sub- 
section (1) empowers-the court to exercise certain powers. Where 
no decree has been passed the question of reopening a decree in 
the exercise of the powers under sub-section (1) would not arise. 
Where, however, decrees have been passed already and the Court 
while exercising all or any of its powers under sub-section (1) finds 
that all or any of its powers cannot be exercised without reopening 
the decree, the Court can reopen it. The power of reopening the 
decree, flows from and is dependent on powers which the Court 
has been authorised to exercise under clauses (a) to (e) of sub-section 
(1) of section 36. It is, therefore, restricted to cases where the ques- 
tion of the exercise of all or any of these powers arises. 


Even if the word “transaction’’ in section 36 (r) (a) is interpreted 
to include decree that power can be exercised only when the 
decree is to be reopened and accounts between the parties are to 
be taken. I cannot read the word “or” for the word “and” in 
section 36 (1) (a). As there is no question of taking accounts in 
this case, the Court has no power to reopen the decrees in the present 
case under section 36 (1) (a). 


2 


The power of the Court to order payment by instalments and 
thereby to give relief to the debtor under section 36 (2) (d) cannot 
be invoked for reopening the decree under section 36 (1) (a) as 
that power can be exercised only after the decree has been reopened 
and not before. 


_ I therefore, hold that the decrees in the present case cannot 
be re-opened. .The question of passing a new decree, or of any 
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right of respondent No. 2 being affected does not, therefore arise in 
this case. 

The last point for consideration is whether without reopening the 
decree an order for payment of the decretal amount by instalments 
can be made in this case. 

By section 34 (r) (a) the Court has been empowered to grant 
instalments in suits in respect of mortgage loans at the time of the 
passing of the preliminary decree after the commencement of the 
Act. As the decrees in the present case were passed before the 
Act and cannot be reopened under the Act the provisions of this _ 
section are not attracted to this case. 
` The provisions of section 34 (1) (b) (ii) do not apply to this case 
as the decrees are mortgage decrees. There is no other provision 
in the Act under which without reopening the decree an order for 
payment of the decretal debt by instalments can be made. The 
appellant cannot therefore, be given the liberty to pay the decretal 
amount by instalments. 

For the reasons given above I dismiss this appeal with costs. 
The order for stay is dissolved. 


Derbyshire, C. J. I agree. 
Panckridge, J. I agree. 
P. R. Appeal dismissed, 


CIVIL REVISION 
Before Mr. Justice A. G. R. Henderson. 


FIRM SARADA PROSAD DE 
V. 
BHUTNATH MALLICK.* 


Contract—‘Frustration of Venture’, doctrine of—Applicability of the doctrine— 
Contract for purchase—Rate reduced by Government notification—Contract, 
if rendered void. 


The doctrine known as ‘frustration of venture’ is based not upon the existence . 
of any actual impossibility in fact but upon the existence in the circumstances 
of the case of an implied condition. In order to justify such an inference, an 
implied condition must be absolutely necessary to give effect to’the transaction 
which the parties must have intended. 


*Civil Revision Case No. 1511 of 1940, against the order of B. B. Sanyal, 
Esq., Judge, Court of Small Causes at Sealdah, dated 27th August, 1940, 


Vou. 73.] HIGH COURT, 


. The petitioners contrac ted to purchase some bags of coriander seeds at the 
rate of Rs. 13/8 per maund. In pursuance of this contract the bags were 
delivered on the 6th December. 


On the 5th December there was a notification by the Government of 


Bengal fixing the maximum retail price of coriander seeds at 4 annas a 
seer : i 


Held, that the contract was not rendered void by the subsequent notifi- 
cation, 


The material facts will appear from the judgment. 

Application under section 25 of the Provincial Small Cause 
Courts Act. 

Mr. Jitendra Nath Ghose for the Petitioners, 

Messrs. Gopendra Nath Das and Khetra Mohan Chatlerji for 
the Opposite Party. 


` C. A. V. 
The judgment of the, Court was as follows. 


This is a Rule calling upon the plaintiff to show cause why a 
decree’ of the Small Cause Court Judge at Sealdah should not be 
set aside. 

The relevant facts are as follows: ‘The petitioners contracted 
through a broker, Kalinath Chakravarty, on the 4th of December, 
1939, to purchase 14 bags of coriander seeds at the rate of Rs. 13-8 
annas per maund. In pursuance of this contract the bags were 
delivered by the plaintiff to the defendants on the 6th of December. 
On the 5th of December there was a notification by the Govern- 
ment of Bengal ‘fixing the maximum retail price for the sale of 
coriander seeds at 4 annas a seer. The suit has been decreed in 
the Court below. The two grounds upon which the Rule was 
issued raise the question of the effect of this notification on the 
contract. 

Three arguments have been put forward by Mr. Ghose in 
support of his contention that the suit has been wrongly decreed. 
In the first place, it was argued that the plaintiff is debarred from 
recovering a higher price than that fixed in the notification. On 
this point the learned Judge was clearly right. The notification 
deals with retail prices only and there is nothing in it to prevent the 
plaintiff from recovering at the contract rate. 

In the second place, it was suggested that the consideration for 
the contract was unlawful. But at the time when the contract was 
made there was no regulation of prices in force and the question of 
the consideration being unlawful does not arise. 


Thirdly, it was contended that the contract became void under 
Section 56 of the Contract Act. Clearly the case is not within the 
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actual terms of the section. The notification did not make it 
impossible or unlawful for the defendants to pay for the goods. 
Mr. Ghose relied rather on the doctrine known as “Frustration of 
Venture”. Although it is not necessary to decide this point on the 
facts in the present case, the question was fully argued and I propose 
to express my opinion on it; 

This doctrine is based not upon the existence of any actual 
impossibility in fact but upon the existence in the circumstances 
of the case, of an implied condition. In order to justify such an 
inference, the implied condition must be absolutely. necessary 
to give effect to the transaction which the parties must have 
intended. ; 

I am certainly not prepared to infer the existence of any such 
condition in the present case. When the contract was made the 
Defence of India Act was in force and the Government had power 
to regulate prices. There was no reasonable ground for supposing 
that that power would cemain a dead letter. In these circumstances, 
the parties might have inserted an express condition that the 
contract would become void in the event of the Government regula- 
ting prices. When this was not done, it would be most dangerous 
to imply any such condition. The defendants took the risk that 
Government action might lead to a fall in prices just as they took 
the risk that any other event might lead to such a fall. 

The doctrine, however, would not be of any assistance to the 
defendants in the. present case. In the first place, they did not 
refuse to take delivery and then plead that the contract was void. 
In the present petition there is a story of an offer by the defendants 
to return the goods. But in the written statement there was no 
such offer. The defendants cannot obviously retain the goods and 
at the same time refuse to pay for them. The learned Judge 
was probably right when he thought that this plea was a mere device 
to evade payment. l 

Then, in the second place, the’ Government notification only 
affects retail prices in Bengal. The defendants could export at any 
price they pleased. If is, therefore, impossible to say that the loss, 
if any, caused to the defendants was in any way due to the Govern- 
ment notification. 

The Rule is accordingly discharged with costs,—hearing ‘fee two 
gold mohurs. , š 


P. R. Rule discharged. 


Vou. 73] HicH CouRt. 
Before Mr. Justice N. G. A. Edgley. 


JITENDRA NATH CHOWDHURY 
v. 


BHOLANATH CHOUDHURY AND OTHERS.* 


Execution, stay of—Power of Court passing the decree and the appellate Court— 
Code of Civil Procedure (Act V of 1908), Order 41 rules 5 (1), 6, (2) provi- 
sions of—Incorrect order under Order 41 rule 6 (2), if can be interfered with 

in revision, 


An incorrect order under Order 41 rule 6 (2) of the Code of Civil Procedure, 
may be interfered with in revision by the High Court: Ram Nath Singh v. 
Kamaleswar Prosad Singh (1). 


Having regard to the terms of Order 41 rules 5 and 6 of the Code of Civil 
Procedure it would appear that an application for stay of the execution of a 
decree should ordinarily be made to the Court which passed the decree, An 
exceptional discretion has been vested in the appellate Court by the provisions 
of Order 41 rule 5(1) of the Code of Civil Procedure, 


So a Court passing a decree has no option but to stay execution of decree 
under the provisions of Order 41 rule 6 (2) of the Code of Civil Procedure on 
suitable security being furnished and the power was not fettered by any 
previous order by the appellate Court refusing such stay. 

Application for Revision under section 115 of the Code of Civil 
Procedure. 


The material facts will appear from the judgment. 
Mr. Lala Hemanta Kumar for the Petitioner. 

Mr. Panchanan Choydhury for the Opposite Party. 
The judgment of the Court was as follows : 


_ This Rule is directed against an order, dated the 25th of 
November, 1939, under which the learned Munsif of Bolpur stayed 
certain execution proceeding pending the disposal of an appeal in 
this Court. Similar orders were also passed in connection with 
two analogous appeals. 


It appears that the petitioner in this case instituted a contribu- 
tion suit against opposite parties Nos. 1 to 3 and obtained a decree 
in each of the suits on the 27th of July, 1938. The opposite 
parties then appealed to the learned District Judge of Birbhum 


Civil Revision Cases Nos, 269 to 271 of 1940, against the orders of Moulvi 
Syed M. H. Choudhury, Esq., Munsiff, Bolpur (Birbhum), dated 2fth November, 
1930, and Sth December, 1939, respectively. 


(1) (1911) 15 C. W. N, 432. 
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who dismissed the appeals. Thereafter, the petitioner started 
proceedings in execution on the basis of the decrees which he had 
obtained and, while these execution proceedings were pending, the 
opposite parties appealed to this Court and obtained from this 
Court three Rules, namely Civil Rules Nos. 872 (s) to 874 (s) of 
1939, to show cause why the execution proceedings ‘should not be 
stayed. In due course these Rules came on for hearing before 
Mr. Justice Henderson on the 31st August, 1939, and, after hearing 
the learned Advocates on both sides, the learned Judge discharged 
the Rules. Thereafter, the opposite parties applied for stay of 
execution to the learned Munsif of Bolpur who passed the orders 
staying execution against which these Rules are directed. 

It is contended by the learned Advocate for the petitioner in this 
case that the learned Munsif had no jurisdiction to stay the 
cxecution proceedings inasmuch as this Court had already refused 
to stay the execution when Mr. Justice Henderson discharged Civil 
Rules Nos. 872 (s) to 874 (s) of 1939 on the 31st of August, 1939. 

The learned Advocate for the opposite parties has put forward 
a preliminary objection in this case to the effect that the orders, 
dated the 25th of November, 1939, were in the nature of orders 
under section 47 of the Code of Civil Procedure and in these cir- 
cumstances appeals lay to this Court. It has, however, been held 
by this Court in the case of Ram Nath Singh v. Kamleshwar 
Prosad Singh (1) that the High Court may interfere in revision in 
respect of an incorrect order under Order 41, rule 6(2) of the 
Code of Civil Procedure. So this preliminary objection must be 
overruled. ° 

The learned Advocate for the petitioner contends that Order 41, 
rule 6 of the Code was not intended to be regarded as a mandatory 
provision of the law and in this respect he relies upon the decision 
of Mr. Justice Kendall in the case of Harnarain Sahi v. Sadhu 
Govind Rai (2). In a later case, however Mr. Justice Kendall’s deci- 
sion was considered by the Madras High Court in the case of 
Rukmani Ammal v. Subvamania Sastrigal (3), and in that case their 
Lordships were not prepared to follow Mr. Justice Kendall’s deci- 
sion and they held that under Order 41, rule 6(2) the Court which 
passed the decree had no option but to stay sale on ‘such terms 
as it thought fit if a proper application to that effect were made. 
Having regard to the terms of Order 41, rules 5 and 6 of the 

(1) (1911) 15 C. W. N. 432. 


(2) (1932) A. 1, R. All. 551 ; L L. R. 54 All. 874. 
(3) (1939) Madras Weekly Notes 1154. 
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Code of Civil Procedure it appears that the intention of the Cee 
Legislature was that an application for stay of the execution ofa 1940. 
decree should ordinarily be made to the Court which passed the Jitendra Nath Chow- 
decree. An exceptional discretion has, however, been vested in dhury 

the appellate Court by: Order 41, rule 5 (1) of the Code which is Bholanath Chou- 
is to the effect that “the Appellate Court may for sufficient cause eh: 


order stay of executions of such decree.” In the case with which 
“we are now dealing it would appear that, having regard to the 
circumstances of the case generally, Mr. Justice Henderson when 
he „passed his order, dated the 3rst of August, 1939, did not 
think it necessary to exercise the exceptional discretion vested in 
the appellate Court. However, the powers of the Court which 
passed the decrees remained unfettered by Mr. Justice Henderson’s 
order and, having regard to the terms of Order 41, rule 6(2) 
of the Code, the learned Munsif had no option but to direct a 
stay on suitable security being furnished inasmuch as the petitioner 
had obtained an order for the sale of the judgment-debtors’, 
‘immoveable properties in execution of the decrees which he had 
obtained. : 

In this view of the case I consider that the orders made by 
the learned Munsif on the 25th of November, 1939, were correct. 
Those orders are, therefore, affirmed and these Rules are discharged 
with costs. 

A consolidated hearing-fee of one gold mohur is assessed for 
these three Rules. 

Let the hearing of Appeals from Appellate Decrees Nos. 1021 
to 1023 of 1939 and 204 of 1939 be expedited. 

F; R, i : Rules discharged. 
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For a conviction under section 34 of the Indian Penal Code, it is not 
necessary that cach of the accused should himself commit the offence or take 
any active part in it; it would be enough if he shared the common intention or 
those committing the criminal act. 

Appeal by the Accused under section 470 of the Code of Cri 
minal Procedure. 

The material facts will appear from the judgment. 

Atessrs. S. C. Talukdar and Ajit Kumar Dutt for the Appel 
lants. 

Mr. Hamidul Hug for the Crown. 

G A. V. 

The judgments of the Court were a» follows : 

Akram, J.:—The three appellants in this appeal were put 
upon trial on charges under sections 363, 363/34, 366 and 366/34 
of the Indian Penal Code before the Court of Sessions of Barisal in 
the district of Bakergunj. 

The case for the prosecution was that with the object of getting 
hold of some landed property, the appellant No. 2 Mafijuddi 
proposed to the complainant Kuni Bibi, a widow, that she should 
marry him and give her small daughter Ayatén in marriage to one 
of his sons ; that as the complainant refused, the appellants along 
With some others came to the house of the complainant on end 
March, 1940, when she was practically alone and the appellant 
No. 1 forcibly took away the little girl Ayaton while the appellants 
Nos. 2 and 3 carried away the complainant out of the house but 
sceing that some of the neighbours were approaching dropped her 
and made off with the rest of the party. 

The defence was a total denial of the occurrence and an allega- 
lion that it was a false case started against the accused out of 
enmity. 

The Jury unanimously found the appellant No. 1 guilty under 
section 363 Indian Penal Code and the other two appellants guilty 
under sections 363/34 Indian Penal Code ; they found the appel- 
lants not guilty under sections 366 and 366/34 Indian Penal 
Codd. 

The learned Sessions Judge accepting the unanimous verdict 
of the Jury acquitted the appellants under sections 366 and 366/34 
of the Indian Penal Code and convicted the appellant No. 1 under 
section 363 Indian Penal Code and the other two appellants under 
section 363/34 Indian Penal Code and sentenced each of them to 
rigorous imprisonment for three years. 

On appeal before us it has been urged by the learned Advocate 
on behalf of the appellants that the learned Sessions Judge expressed 
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his own views too strongly before the Jury. We do not think so, 
besides the learned Judge properly cautioned the Jury by telling 
them “You are the sole judges of the facts but you will accept the 
the law as I explain it. It is my duty also to sum up the evidence 
on both sides and in doing so I shall have to express my opinion 
on matters of fact but you are not bound to accept those opinions. 
' You must make your minds for yourselves on all matters of fact.” 
‘We do not think that the appellants have been prejudiced in any 
way in this respect. i 


Next it is argued that as the evidence shows that the appellant 
No. r alone carried away the girl Ayaton and that the appellants 
Nos. 2 and 3, did not take any active part in it, their conviction 
under section 363/34 Indian Penal Code cannot be sustained. The 
prosecution case however was that the appellants had gone in a 
body with the intention both of abducting Kuni Bibi and kidnap- 
ping Ayaton. For a conviction under section 34 Indian Penal Code 
it is not necessary that each of the accused should himself com- 
mit the offence or take any active part in it, it is quite enough if 
he shares the common inténtion of those committing the criminal 
act. The conviction under section 363/34 Indian Penal Code can- 
not therefore be assailed on this ground. 


Having regard to the circumstances of the case and the fact 
that Ayaton remains untraced, we do not think that the sentence 
passed is unduly severe. 

We accordingly dismiss the appeal and affirm the conviction 
and the sentence passed by the learned Sessions Judge in accordance 
with the unanimous verdict of the Jury. 

Bartley, J. :—I agree. 


P. R. l Appeal dismissed. 


Soi 
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PRESENT : Viscount Maugham, Lord Russel of Kiliowen, Lord: 
Wright, Sir George Rankin and-Mr. M. R. Jayakar. 


. THE PUNJAB CO-OPERATIVE BANK, LIMITED, 
i AMRITSAR i 


v. 


THE COMMISSIONER OF INCOME-TAX, LAHORE. 
[ON APPEAL FROM THE HIGH: COURT OF JUDICATURE AT LAHORE.| 


Constitutional Law—Appeals to Federal Court—Certificate by High Court that 
. question as to interpretation of Government of India Act involved—Duty 
to consider whether question involved imposed only in cases of reasonable 
posstbility—Government of India Act, "1935 (25 and 26 Geo. V. C 42) 
Section 205. 
By Section 205(1) of the Government of India Act, 1935, “An appeal shall 
lie to the Federal Court from any judgment.........of a High Court.........if the 
High Court certifies that the case involves a substantia] question of law as to the 


_ interpretation of this Act...,........and it shall be the duty of every High Court... 


......to consider in every casé whether or not any such question is involved 
and of its own motion to give or-withhold a certificate accordingly. on 


The words of the latter part of that sub-section are directory and manda- 
tory. While the sub-section does not provide for the case where no certificate’ has 
been given however plainly it should have been given, and there is no -taking 
aways express Or implied, from His Majesty in such a case of the. right to enter- 
tain a direct appeal, the object of the section is to ensure that, in every proceed- 
ing where a judgment, decree or final order is made by any High Court’ in 
British India which involves a substantial question of law as to the interpretation 
of the Act, the direct appeal, if any, shall be to the Federal-Court. 


Accordingly, no question of the jurisdiction of His Majesty in Council] can 
arise unless there is a certificate, in which case the direct appeal lies to the 
Federal Court, If, in the absence of a certifiate, it appears to the Judicial 
Committee on an appeal that there is ground for thinking that there is a matter 
for the consideration of the High Court and that that Court ought to have given 
or to have withheld a certificate, the Board will decline to hear the appeal 
until the High Court have had an opportunity of doing one or the other, The 
section is dealing only with cases where there is a reasonable possibility tHat 
the question of law specified in it may arise. The Judges of the High Court are 
consequently not required to record the withholding of a certificate in every 
case irrespective of whether there is or not any possibility that the question 
of law referred to in the sub-section mity arise. 


Mackay v, Forges (1)is explained and distinguished, 


(1) (1940) L, R. 67 1. A. 64. 


` 
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A bank sold a quantity of its securities—was assessed to income tax in 
respect of its profit on the-sales. The bank objected to the assessment on the 
grounds (a) that its investments were treated as a reserve—that the securities 
in question had been sold in order to meet heavy withdrawals by depositors 
that year, (b) that the bank did not deal in shares and securities as a part of its 
business : 

Held, that the assessment was rightly made inasmuch as (a) it was not 
necessary in order to render the profits in question taxable that the bank should 
have been carrying on a separate business of buying, selling or merely realising 
inyestments, and (b) the realisation of securities in order to meet depositors’ 
withdrawals was an act done in the carrying on of banking business, 

Californian Copper Syndicate v. Harris (1) approved. Dicta in Inland Revenue 
Coinmissioners v. Scottish Automobile and General Insurance Co,-(2) disapproved. 

Appeal No. 71 of 1931 froma decision of the High Court, 
Lahore, (Addison and‘ Din Mohammad, JJ.) dated February 3. 
1938, given on a Reference: under S. 66(2) of the Indian Income 
Tax Act, 1922, by the respondent Commissioner of Income Tax, 

` Punjab, North-West Frontier and Delhi Provinces. 

‘The‘appellants, the Punjab Co-operative Bank, Ltd., Amritsar, 
held securities to the value at December 31. 1934, of Rs. 50,88,550. 
During 1935 they sold some of those securities at a total profit of 
Rs. 1,42,588, Having been assessed to income tax on that sum for 
the year 1936-37, they objected to the Assistant Income Tax Com- 
missioner, Amritsar, who however confirmed the assessment. The 
bank thereupon referred the respondent Commissioner to state 
this case for the opinion of the High Court. That Court having 
upheld the assessment the bank now appealed to His Majesty. 

At the hearing of the appeal the respondent took the preliminary 
objection that the appeal was not competent because the High 
Court had not placed on record that it had withheld a certificate 
under Section 205(1) of the Governmént of “India Act 1935 that the 
case involved a substantial question as to the interpretation of that 
Act so as to necessitate‘that the appeal should be to the Federal 
Court. 

~J. M. Tucker K.C. and W: Wallach for the respondent’ on the 
preliminary objection. Admittedly Section 66A of the Indian 
Income Tax Act, 1922, gives aright of appeal to the Board. But, it is 
submitted; Mackay v. Forbes(3) éstablishes that Section 205 of the 
.Government of India Act’ renders it necessary that the High 
Court should, as an integral part of its decree or order, in every 
case determine whether to give or to withhold a certificate 
under the section and in every case record its determination. 

(1) (1904) 6 F. 894; 5 T. C. .159. 

{2) (1931) 6 T. C. 381 (388, 389). (3) (1940) L. R. 67 I. A, 64. 
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The decision is clearly a wide one, and it was given in 
a case where a question under the section clearly arose but 
no certificate had been given by the High Court concerned : 
the Board held the appeal to His Majesty to be incompetent. Here, 
again, there is nothing on record to shew that the High Court has 
considered at any time whether a question under the section arises. 
Our submission is that on the authorities the Court must record 
the withholding of a certificate under S. 205 of the Act of 1935 even 
in a case like this where no question under the section is involved. 
Where this step has not been taken by the High Court an appeal 
to His Majesty cannot lie, and the maxim Omnia presumueantur 
vite esae acta cannot be appealed to, to save the situation. 

[Viscount Maugham : The words “it shall be the duty of every 
High Court to consider” may be merely directory]. 

R. W. Nezdham K.C., and M. E. Mustoe for the Respondent 
called on to deal, so far as the preliminary objection was concerned, 
only with the interpretation of the decision in Mackay v. Forbes 
(supra). (1). 

The admittedly wide words used in Mackay v. Forbes (1) really 
lend themselves only to the limitation that they should be applied 
strictly to the facts of that case. There could be no better example 
of the urgent necessity of reading dicta in a case in strict relation 
to the facts of that case. The facts of Mackay v. Forbes (1) are 
distinguishable in the important particular that there the High 
Court had omitted to certify although a question under Section 
205 clearly arose. And although it may not be a decisive con- 
sideration, ıt may be observed that the whole code of Income Tax 
law has always been regarded as independent of other law. 

The wording of Section 205 is not perhaps easy to elucidate, 
but surely the section must be readin a practical way. In the 
normal way the question whether the question of law specified in 
Section 205 arises or not has not to be considered until the 
question of whether there is to bean appeal at all arises. It is 
the second part ofS. 205(1) with its use of the word “every” 
which creates difficulty. Does the High Court really have to 
consider the question before the unsuccessful parties themselves 
have decided whether they will appeal ? Here the High Court has 
not certified (as indeed it could not) that the question speci- 
fied in section 205(r) arises, so the right of appeal to His 
Majesty is clearly not affected. The section provides for the limi- 
tation of the jurisdiction of His Majesty in Council only where 
the certificate is given. There is no injunctionto the Court to 

(1) (1940) L. R. 67 L. A. 64. 


VoL. 73.] PRIVY COUNCIL. 


certify that the specified question does not arise. The statement 
in Mackay v. Forbes (1) (supra) that the High Court must record 
affirmatively aye or no may well cause difficulty if itis not related 
strictly to the facts of that case where the specified question did 
arise. The right of appeal to His Majesty being taken away only 
where a certificate is given, it should be presumed in the appellants’ 
favour in a case like this where no certificate has been given that 
the question whether or not one should be given was duly con- 
sidered. 


Tucker K.C., in reply. It is, 1 submit, impossible to escape from 
the words of the section that it shall be the duty of the High Court 
in every case to consider whether or not a certificate should be 
given. The positive and the negative questions have both to be 
considered and the Court’s decision in either sense must be recorded. 
Mackay v. Forbes (supra) (1) makes that clear ; and it was observed 
there that there would be no other way of knowing in every case 
“whether the matter had been considered by the High Court. 


The Board, having overruled the objection, now heard argu- 
ments on the appeal itself. 


- Needham K.C. : The essence of this matter is, it is submitted, 
that the securities’by the sale of which the bank made the profits 
in question were not bought for the purpose of being dealt with 
as part of the bank’s ordinary business. They were bought for 
the purpose only of increasing the bank’s reserves for the purposes 
of emergency, and the bank had not sold securities before 1934 : 
not only did the bank not sell the securities as an operation 
forming part of the business of dealing in securities, but the sale 
in this exceptional case was not an operation falling within the 
ambit of a bank’s ordinary banking business in general. The 
securities were bought’for a particular purpose and not for the pur- 
pose of re-sale at a profit. It is submitted that’ the income tax 
officer approached the matter from the wrong angle in acting on 
the general view that it is part of a bank’s usual business to sell 
securities and therefore that whenever securities are sold they must 
be taxed in respect of the resulting profits. On the facts here there 
was no profit-making: the income tax officer accepted that 
there were no sales of securities until 1934; the proceeds of the 
sales in question were not reinvested but used to meet the particular 
need ; he should therefore have excluded the profits in question 
from the assessment. 

[Council referred to ; Inland Revenue Commissioners v. Scottish 


(1) (1940) L. R. 67 . A. 64. 
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Automobile General Insurance’ Co. ` Lid(1); Scottish Union and 
National Insurance Co.-v. Smiles(2); Dever Mutual Steamship 
Insurance Association v. Ogg (3); Leverpool & London's Globe 
Insurance Co. v. Bennett (4) ; Westminister Bank Ltd. v. Osler (5). : 


Tucker. K.C., for the Respondent : The Income Tax Officer has 
found as a fact that the appellant bank were holding and: dealing 
with their customers’ money in a way which resulted in a profit 
to themselves made in the course of banking business. [He 
referred to Bank of Australia v. Breillat (6). 


Whichever way the matter ‘be looked at these profits - can only 
have arisen from an operation which formed part of the appellants’ 
business as bankers. It is said that they sold the securities to’ meet 
an emergency : How can there be any question of an emergency 
except in connection with their banking business? The profits 
from this sale were clearly profits in, if not of the banking business. 
The emergency referred to is itself linked up intimately with the 
monies deposited by the customers, monies which had to be readily ` 
repayable. [Counsel referred to Gleksten( J) & Son v. Green (D 


Needham, K.C., in reply. The respondent throws the net much 
too wide when he maintains that the profits were made in the 
business because the sales were made in the course of it. - That the 
sale of investments for the meeting of liabilities does not produce 
a taxable profit is shewn by Zu/and Revenue Commissioners v. Scottish 
Automobile & General Insurance Co. Lid.(t), ‘In conclusion, we rely, 
again, or the exceptional nature of the transaction which has pro- 
duced: these profits which the Officer now seeks to tax. The examina- 
tion of the bank’s accounts shows the arrangements made for the 
meeting of day-to-day liabilities. ‘Those arrangements are certainly, 
made in the ordinary course of the appellants’ banking business ; 
but how can the same be said of this excéptional measure taken 
only to meet an emergency—-which is necessarily something excep- 


tional ? . a i 
C ALY. 
Their Lordships’ judgment was delivered by 


Viscount Maugham: ‘This is. an appeal from a judgment 


(1) (1931)16 T. C. 381. 

(2) (1889)2 T.C. 551 (571, 578). 
(3) (1937) 13 T. C. 184 

(4) (1913) 6 T. C. 327 (345; 349). ; 
(5) [1933] A. C. 139. : ‘ 
*(6) (1847) 6 Moo. P. C. 152. : i 
(7) [1929] A. C. 381. 
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of the High Court of Judicature at Lahore dated the 3rd February, 
1938, delivered on a reference under ‘séction 66 (2) of the Indian 
‘Income-tax Act. (XI of 1922) by the Commissioner of Income-tax, 
Punjab, North-West Frontier and Delhi Provinces. 

The appellant (hereinafter referred to as the Bank) is a joint 
stock company, incorporated in the year 1905, carrying on the 
business of banking. ‘The objects for which the Bank was estab- 


lished are set out in paragraph 3 of its Memorandum of Association . 


and include— 

“(A) To carry on in India and elsewhere the trade or business 
of banking in allits branches, and to transact and do all matters 
and things incidental thereto, or which may at any time hereafter 
be usual in connection with me business of banking or dealing in 
money or securities for money.” 

Paragraph 82 (i) of the Articles of Aroana provides that the 
Directors— 

“may invest funds of the Company upon sich securities or 
investments as they may think advisable ; from time to time, vary 
such securities and investments, and convert the same, as occasion 
may require or as they may deem expedient, but they shall not 
invest or employ-any part of the funds of the Gampang in the pur- 
chase of its own shares.” 

: The profits of the Bank derived: from .its business during the 


“year 1935 were assessable to income- tax in the :year 1936-7 which is 


the year of assessment involved in this appeal. 
The High Court on the 3rd February, 1938, decided that on 


-the facts stated in the statement of the case drawn up by the Com- 


missioner of Income-tax under section 66 (2) of the Income-tax 
‘Act a question propounded by the. Commissioner must be answered 
in the affirmative, with the result that the amount of Rs. 1,42,588 
realised by the Bank on the sale in 1935 of certain securities and 
shares over their cost price is taxable as part of the profits or gains 
of the business of the Bank which arose in 1935 (see section 10 of 
the Income-tax Act). 

On the 17th June, 1938, the High Cain certified under section 
66A of the Income-tax Act on the petition of the Bank that the 
case was a fit case for appeal to His. Majesty in Council. As it 
happened the two learned Judges who gave this certificate were 
those who heard and decided the case on the 3rd February, 1938. 


On the appeal coming on for hearing before their Lordships 
a preliminary objection to the appeal was ‘taken which has been 
elaborately argued, and it seems desirable in the first place to deal 
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with this objection. It is based on the contention ‘that’ no direct 
appeal now lies to His Majesty in Council from any judgment, 
decree or final order made by any High Court in British India 
unless that Court has recorded that it withholds the „giving of a 
certificate that a substantial question of law as to the interpretation 


of the Government of India Act, 1935, is involved. “That is; said. 


to be the effect of section 205 of the Act, and reliance i is placed: ona 


decision of their Lordships ina recent case which must. be'consi: ` 


dered later. Section 205 is in the following terms :— . `` ` g 


“(1) An appeal shall lie to the Federal Court from ‘any ` judg- ~ 
ment, decree or final order of a High Court in British India, if . 


the High Court certifies that the case involves a substantial 
question of law as to the interpretation of this Act or any Order in. 
Council made thereunder, and it shall be the duty of every ‘High 
Court in British India to consider in every case whether or not, any 
such question is involved and of its own’ motion td give or withhold 
a certificate accordingly. 


(2) Where such a certificate is given, any party in “thé case : 
may appeal to the Federal Court on the ground that, any such’ 


question as aforesaid has been wrongly decided, and on any ground 


on which that party could have appealed without special leave to. 
His Majesty in Council if no such certificate had been given, and, ` 


with the leave of the Federal Court, on_any other ground, and no 


‘direct appeal shall lie to His Majesty - in Council, either with ‘or 


without special leave.” 

‘The object of this section is plain. Itis to ensure that “int 
every proceeding where a judgment, decree or final orderis made 
by any High Court in British India which involves a substantial 


question of law as to the interpretation of the Act or any. Order in i 


Council made thereunder (which for brevity will be referred to 
hereafter as the “specified question of law”) the appeal, if. any, 
that is the direct appeal, shall lie to the Federal Court. ‘The word 
“direct” is used because section 208 makes provision for ‘an appeal 
in such a case on certain conditions from a decision of the Federal 
Court to His Majesty in Council ; but nothing J on this for the 
present purpose. : . ' 
The means adopted in the section to carry “out ‘the abóve 
object are these: (1) The appeal is stated to lie to’ ' the Federal 
Court if the High Court certifies that the specified “question” ‘of law 
is involved and isa substantial question. (2) A duty. is imposed 
on the High Court of its own motion to givé or to withhold a 


certificate that’ the specified question of ‘law, being -a substantial’ 
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question, is involved. This part of sub-section (1) contains some Ene 
„other important words which will be considered later. (3) Where 1940, 

such a certificate is given a any party.in the case may appeal to. the The Punjab Co- 
Federal Court on. defined grounds [subsection (2)]. (4) Where Operative Bank. Ltd., 


Amritsar 
such a certificate is given no (direct) appeal shall lie to His Majesty v. 
_ The Commissione. 
in ‘Council even with special leave [subsection (2)]. . of Income Tax. 
alt: is*élear that the section does not provide for a case where Lahore. 





no, such certificate i is-given, however plain it may be that it ought  yiscount Maugham. 
to-have been given. There is no provision, express or implied, 
` taking away from His Majesty in Council the right to entertain a 
direct appeal ï in-such case, and a fortiori there is nothing taking 
away the right of direct appeal to His Majesty in Council in a case 
where no ‘substantial question of law of the specified character could 
by.a any reasonable possibility arise. 

„What then is the position if it becomes manifest to the Board 
that, by some mischance or inadvertence or forgetfulness, the 
High | Court -has neglected its duty under the latter part of sub- 
section (i)” to give a certificate in a case where the specified 
question of law is or may reasonably be involved? Itis plain 
that it is for the High Court, not this Board, to determine whether 
- the question is involved and if so whether it is substantial. In 

` Such ‘an event although the jurisdiction of His Majesty in Council 
has not ‘been affected, since there has been-no certificate, never- 
theless there has been a dereliction of duty by the High Court, 





. and the Board, in accordance with the principles on which it is 


accustomed, to act in tendering advice to His Majesty, would 
not think” it, right to hear the appeal until a proper certificate 
has been obtained or it is on record that a certificate has been 
withheld. | ~ 
i The precise event in. fact happened in the recent case of Errol 
Mackay v. Oswald Forbes (1). It seemed to the Board that a 
question of interpretation arose under an Order in Council made 
-by virtue of section 293 of the Government of India Act, 1935. 
‘There was: no certificate by the High Court. It was suggested 
by, counsel for the appellants that ‘the Court might have considered 
. section”205 and might have decided to withhold a certificate, though 
that decision, ivas “not expressed. Their Lordships expressed the 
view that, this, was unlikely in that case, and in the absence of a 
certificate they, thought that the appeal should be dismissed with 
costs. They added, however, that if the High Court should theré- 
after make an order withholding a certificate under section 205, the 
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~ appellants were to be at liberty to His Majesty. in Council to have 
- the appeal restored. l 


Their Lordships are of opinion that this order’ was perfectly. 
correct, not because section 205 took away the jurisdiction | ina 
strict sense of His Majesty in Council, but for the more genéral 
reason indicated above. They will add that the course taken of 
dismissing the appeal was no doubt to some extent due to the cir- 
cumstance that the Board entertained little doubt that ‘the ‘certi- 
ficate would be given. Ifthe case had been one in which there 
was a real doubt whether the certificate would be giver or with- 
held, a more lenient course might have been taken, andthe appeal 
might have been directed to stand over until the High Court had 
either given a certificate or decided to withhold it. 


It remains to consider what the position is and what course 
should be taken by the Board when the appeal is from the. High 
Court and no such specified question of law can with any reasona- 
ble probability be thought to bè involved, and where, not 
unnaturally, the High Cout have neither granted a certificate nor 
recorded that a certificate is withheld. The first question here 
is whether in such a case section 205 applies at all, and at.this l 
point it is necessary to examine the language in the latter part of 
sub-section (1) in order to determine the nature of the duty imposed 
upon the High Court. The language is of a very comprehensive 
kind. The duty is to be that of “every High Court in British 
India.” It is to consider “in every case” whether or not: the 
specified question is involved. And finally the Court is “of its 
own motion” to give or to withhold a certificate accordingly. 
Their Lordships, however, are of opinion that this part of sub- 
section (1) is directory in the sense in which that word is used in 
the well-kown distinction between enactments or phrases in them 
which are mandatory or absolute and those which are merely ` 
directory. There are several reasons for this conclusion: first, 
the object of section 205 is as above stated, secondly, the cir- 
cumstance that the duly is imposed on the Judges of the High 
Court, persons occupying positions of great importance and dignity 
to whom mandatory clauses would not be addressed without strong- 
reason, thirdly, that, in fact, there is no provision whateyer, for 
imposing any penalty or deprivation of right on a litigant; if. the 
High Court should neglect to comply with its judicial duty as 
laid down in the section. In other words,’ the duty is imposed on 
the Judges for the purpose of ensuring that, if, the case involves 
the specified question of law, the High Court will carry out the 
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intention of the section by giving a ‘certificate which will ensure pans 

that the appeal, if any, shall be to the Federal Court; but . 1940. 

there is no condition precedent imposed on an appeal to His The Punjab Co- 

Majesty in Council in the absence of a certificate. The respon- Pte Bank, Ltd., 

sible persons—in this case the Judges of the High Coutt—may be vo 

“blameable” —as Lord Blackburn observed in the instructive case pst i 

of Justices of Middlesex v. The Queen (1)—but third parties have Lahore, 

nothing to do with that. . Viscount Maugham. 
. Ifthe sentence imposing the duty is only directory, as their > 

Lordships think is clear for the reasons stated, an important con- 

sequence follows. It is a well settled general rule that “an absolute 

enactment must be obeyed or fulfilled exactly, but it is sufficient 

if a directory enactment be obeyed or fulfilled substantially” ( Wood- 

ward ve Sarsons (2); see also Earl of Mountcashell vy. Viscount 

O’ Neill (3). It is sufficient if the plain object of the directory 

provision is carried out [Walter v, Rumbal (4) ; Jarvis v. Hemmings 

(5)]. Ifthese principles are applied in the present case it will be 

apparent that the following alternative view arises : either section ° 

205 in imposing on the High Court the duty of giving or with- 

-holding a certificate is doing so only in’ cases where there is a 

reasonable possibility that the specified question arises or may 

arise, or, alternatively, the duty is one which need only be complied 

with in such a case. It is plain that inthe vast majority of cases 

no such question can arise. It seems to their Lordships most 

difficult to believe that the Legislature was intending to lay on the 

Judges of every High Court an obligation as put of their judicial 

duties to record their intention to “withhold” a certificate in such 

cases as an ordinary judgment on a criminal trial or in a libel 





action or a decree or judgment in an every-day case for the reco- 
very of a trifling sum of money, for example, in a normal action 
fora debt. ‘Their first duty is “to consider” ; but only it would 
séem when there is in fact something to consider. Their Lordships 
have come to the conclusion that the duty imposed on the Judges 
by words of a'‘directory character is one which arises only in a case 
. where-there is some reasonable ground for thinking that the specified 
question’ may be involved. 

The conclusions on this parter of the construction of section 


70) (1884) 9 A. C. 757 (778). 
(2) (1875) L. R. 10.C. P. 733 (745). 
(3) (1856). 5 H. L. Cases 937 (955). 
(4) (1695) 1 Ld. Raym, 53. 
(5) [1912] 1 Ch. 462. ~ 
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205 are accordingly these: First, no question of the jurisdiction 
1940, . of His Majesty in Council can arise unless there is a certificate, in 

The Punjab Co- which case the direct appeal lies to the Federal Court. Secondly, 
operative Bank, Ltd., if in the absence of a certificate it appears to the Board on an 

Amritsar. š ; Ae ; ` 

y. appeal that there is ground for thinking that there is a matter for 
dhe aa the consideration of the High Court and that they ought to have 

Lahore. given or to have withheld a certificate, the Board ought to decline 
Viscount Maugh eae to hear the appeal until the High Court have had an opportunity 
— of doing one or the other. Thirdly, the section on its true con- 
struction is dealing ‘only with ‘cases where there is a reasonable 
possibility that the specified question may arise, and the duty is 
imposed on the Judges of the High Court only in those cases. 

Their Lordships desire to add that the case of Ærrol Mackay v. 
Oswald Forbes (supra) (1) related to acase within the second of 
these propositions. The remarks of the Board as regards the 
duties of the Judges of the High Court must be read as confined 
to cases of the nature which arose in that case; and in that 
connexion reference may be made to the remarks of Lord Halsbury 
in Quinn y. Leatham (2) that every judgment must be read as 
applicable to “the particular facts proved or assumed to be proved, _ 
since the generality of the expressions which may be found there 
are not intended to be expositions of the whole law, but governed 
or qualified by the particular facts of the case in which such expres- 
sions ate to be found.” It may be well to add that their Lordships 
do not differ from the opinion, expressed in that case as to the 
duty of the Judges of the High Court in a case to which the section 
is applicable to record a determination to withhold a certificate if 
.they think that is the right course. Preferably that should be 
done by the Judges who have heard the case; but it is 
not essential in every case and may sometimes be impossible, foy 
example, when there are two Judges and they differ on, the ques- 
tion whether the certificate should be given or withheld. It may 
be noted that in the Avrol Mackay case (1) (supra) their Lordships 
provided for the event of the High Court making an order at 
some later date withholding the certificate in question, and that 
order doubtless could be made by Judges other than those who deli- 
vered the original judgment. 

It follows from the above observations that the preliminary 
objection fails, since in the present case there is no possible ground 
for thinking that any question, still less a substantial one, as to 

(1) (1940) L. R. 67 I. A. 64. l ý 

(2) [1901] A. C. 495 (506). 
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the interpretation of the Government of India Act r935 can be P 


involved. : 1940, 

Two other matters were argued on the preliminary objection, The Punjab Co- 
first, whether a decision on a reference under section 66 (2) of the operative Bank, Ltd., 
Income-tax Act is “a judgment, decree, or final order” within the v. 
meaning of those words in section 205; secondly, whether the me TEAN ac 
certificate given as above mentioned on the 17th June, 1935, under Lahore, 
section 66A of the Income-tax Act is not a sufficient proof that the 
certificate under section 205 of the Government of India Act (if 
the section was applicable) had been withheld. On these two 
questions their Lordships do not think it necessary to express any 
opinion. 
© Coming now to the appeal by the Bank it may be observed 
that the High Court rightly appreciated that the question was 
ultimately one of fact to be decided on the findings of the Commis- 
sioner under section 66 (2) of the Income-tax Act, and that the 
appellant Bank had to establish either that the Commissioner had 
misdirected himself on some question of law or that there was no 
sufficient evidence to justify his findings. Their Lordships note 
that the High Court, in deciding that neither of these points had 
been made good, examined and considered a number of cases 
most of which related to Insurance Companies and Banks. ‘Their 
Lordships do not propose to attempt to reconcile all these decisions 
and the various dicta which are to be found in the reports of them, 
which might indeed prove to be an impossible task ; and they = 
will add that the cases relating to Insurance Companies largely 
turn on the nature of the insurance business actually carried 
onand the way in which reserve funds have been set aside and 
dealt with. 

In the present case it appears that on the 31st December, 1934 
the value of the investments of the Bank amounted to Rs. 50,88,550, 
mainly held in Indian Government securities which, being readily 
saleable, could if necessary be promptly realised in. order to pay 
claims. During the year 1935 some ro lacs of these Government 
securities and some shares were sold, and the profit made taking 
the differences between the cost price of the investments and the 
prices at which they were sold was Rs. 1,42,588. The grounds on 
which: the Bank contends that the profit of Rs. 1,42,588 made 
on the sale of some of its securities in the year 1935 does not form 
part of. the profits of its business of banking are succinctly stated 
thus, in the statement of the case: That the Bank had treated 
the investments in shares and securities asa reserve for emergencies 
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and had resorted to their sale in the accounting period 1935 be- 
cause they had in that year to meet heavy withdrawals of deposits 
and to deposit Rs. 2,66,000 with the Reserve Bank of India under 
the provisions of section 42 (1) of Reserve Bank of India Act 1934 
(No. rr of 1934). The Bank claimed also that it did not “deal in 
shares and securities” and that therefore the profit made by the 
sale of shares and securities was not taxable. ` l 

In the statement the Commissioner finds that up to 1933 there 
was no sale of securities. The first sale took place on the 3oth 
November, 1934. On the other hand, he declines to accept the 
contention that the Bank had to sell the securities in order to 
meet heavy withdrawals of deposits and to make the compulsory 
deposit with the Reserve Bank of India. He states from an-exami- 
nation of the books that it is clear that the profits realized by 
selling shares and securities were utilized in increasing the reserves. 
A general view of the financial position since 1932 as on the 31st 
December of each year can be gathered froma table contained in _ 
the Statement which is as follows :— 








Accounting Assessment Deposits Investments | Total reserve 
; g i in in in 
Jen j Ye | Thousands. Thousands `| Thousands 
Rs. Rs. Rs. 
1932 a | 1933-4 
P ie Bu vee | 2543 4,584 997 
1934 =... | 1935-6 12,361 4,931 1,041 
1935 1936-7. 11,882 5,088 1,043 
3 a 3 : 11,310 3,859 1,234. 





ee m mauaaaŘŘ— 

It is apparent that the decrease of deposits in the year 1935 
as compared with the previous year is roughly 5 per cent. while 
the decrease in investments as between the two years is more than 
20 percent. So far from there beinga finding that the sales “of 
shares and securities were due to any special emergency, the 
Commissioner says that it is apparent that the Bank had been 
selling the shares and securities in order to take full advantage of 
the high prices prevailing in 1935. He was of opinion that the 
Bank had been “carrying on business in shares and securities since 
the closing months of 1934”. This may well be the correct view 
and a sufficient ground for dismissing this appeal ; but their Lord- 
ships do not wish to give any support to the contention that in 
order to render taxable profits realised on sales of investments in 
such a case as that before them it is necessary to establish that 
the taxpayer has been carrying on what may be called a separate 
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business either of buying or selling investments or of merely realising ne 
them. 1940, 
S 


The principle to be applied in such a case is now well settled. The Punjab Co- 
It was admirably stated in a Scottish case, Californian Copper operative. Bank, Ltd, 
Syndicate v. Harris (1), and the statement has been more than v. 
once approved both in the House of Lords and in the Judicial Lee AA N 
Committee. (See for example Commissioner of Taxes v. Melbourne Lahore, 
Trust Ltd. (2). Some dicta which appear to support the view that Viscount Maugham. 
it is necessary to prove that the taxpayer has carried ona separate <= 
or severable business of buying and selling investments with a 
view to profit in order to establish that profits made on the sale 
of investments are taxable, for example, the dicta in the case of 
Commissioners of Inland Revenue v. Scottish Automobile and 
General Insurance Co., (3) cannot now be relied on. It is well 
established to cite the exact words used in the Californian 
‘Copper case (1) :— 
“that enhanced values obtained from realization or conversion of 
securities may be so assessable where what is done is not merely a 
realization or change of investment, but an act done in what is truly 
the carrying on, or carrying out, of a business.” 
In the ordinary case of a bank, the business consists in its 
essence of dealing with money and credit. Numerous depositors 
place their money with the bank often receiving a small rate of 
interest on it. A number of borrowers receive loans of a large 
part of these deposited funds at somewhat higher rates of interest. 
But the banker has always to keep enough cash or easily realisa- 
ble securities to meet any probable demand by the depositors. 
No doubt there will generally be loans to persons of undoubted 
solvency which can quickly be called in, but it may be very 
undesirable to use this second line of defence. Ifas in the present 
case some of the securities of the Bank are realised in order to 
meet withdrawals by depositors, it seems to their Lordships to be 
quite clear that this is a normal step in carrying on the banking 
business, or, in other words that it is an act done in “what is truly 
the carrying on” of the banking business. 
"This, it appears to their Lordships, is the more appropriate and 
satisfactory ground for dealing with the question arising in the 
present case. It accords exactly with one of the findings in the 
statement of the Commissioner agreeing with the views both of the 


(1) (1904) 6 F. 894; 5 Tax. Cases, 150, 
(2) [1914] A. C. roor (1010) 
(3) 6 Tax, Cases, 381 (388, 389). 
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Income tax officer who first dealt with the case and of the Assistant 
Commissioner. He observed Fs 

“that the purchase and sale of shares and securities are so 
much linked. with the deposits and withdrawals of clients that with 
the existing articles of Association the purchase and sale of shares 
and securities are as-much part of the assessee’s business as 
receiving deposits from clients and paying them off are, and 
therefore, the profits which arise from the former transactions are 
as much business profits as the profits arising from the latter 
transactions are.” 

There can be no doubt that there is ample evidence to justify this 
view, and in their Lordships’ opinion, as in that of the High Court, 
it is sufficient to dispose of this appeal. 

‘Their Lordships will accordingly humbly advise His Majesty 
that the appeal must be dismissed with costs. 


Douglas, Grant & Dold: 
Solicitor, India Office : 


R, Cc, C. 


Solicitors for the Appellants. — 
Solicitors for the Respondent. 


Preliminary Objection overruled ; 
Appeal dismissed. 


SPECIAL BENCH. 


Before Sir Harold Derbyshire, Chief Justice, Mr. Justice H. R. 
Panckridge, and Mr. Justice Syed Nasim Ali. 


PROMODE KUMAR ROY AND ANOTHER 
v. ; 
BENOY KRISHNA CHAKRAVARTY. * 


Legislation—Tae Bengal Money-lenders Act, (IX B.C. of 1940), validity of— 
The Bengal Money-lenders Act, 1940, Secs. 30, 34, 36, tf ultra vires, — 
Interference’ with decree—Government of India Act, 1935, (25 & 26 Geg. V) 
Secs. 105(3), 299. : 

Per C. F. and Panckridge, F: The subject matter of the Bengal Money- 
lenders Act, 1940 comes within item 27 of List II in the Schedule VII of the 
Government of India Act, 1935 and is a proper subject of the Bengal Legislature 
to legislate. i 


The enactment of Government of India Att, 1935 and the plain purpose of 


* Civil Suit No. 1006 of 1938. 
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Section 1¢0(3) and item 27 of List II is to confer such law-making powers as are 
necessary in the opinion of the Provincial Legislatue to deal with the evil to be 


remedied, 2 


Per Nasim ‘Ali, F. The provision of section 36 of the Bengal Money-lenders 
Act, 1940 authorising alterations of-mortgage decrees in a manner not justified 
by the Code of Civil Procedure is not ultra vires and is justified by reference to 
Nos, 4 and 15 of list III and to Nos. 2 and 27 of List II in the Schedule VII of 
the Government of India Act. 


Per Curiam : The provisions of sections 30, 34, 36 of the Bengal Money- 
lenders Act, 1940, in so far as they concern matters relating to re-opening of 
decrees passed before 1st September, 1940, that is before the coming into force 
of the said Act so as to assess what is payable under the decrees and to pass 
new decrees accordingly, are within the law-making powers of the Bengal 
Legislature. 


A decree is a property within the meaning of section 299 of the Government 
of India Act, 1935 and as the Legislatures have in all countries interfered with 
it, the Legislature here can do so. 


United Provinces v, Mst. Atiqa Begum and others G)and A. L, S. P. L. 
Subrahmanyan Chettiar v, Muttuswani Goundan (2) referred to. 


On March, 8, 1933, the defendant applicant borrowed from the father of 
the plaintiffs Rs. 50,000 on equitable mortgage of, certain immovable properties 
in Calcutta. The rate of interest provided by the said mortgage was 8 per cent. 
compound with half-yearly rests. -° 


On January, 21, 1935, the father of the plaintifs made a gift of his right 
litle and interest in the said mortgage. 


On June, 21, 1938, the plaintiffs instituted a suit against the applicant in 
the Original Side of High Court to enforce this mortgage. The rate of interest 
claimed in the plaint was 8 per cent. per annum compound with half-yearly 
rests. On July 8, 1938 an exparte preliminary mortgage decree in Form No. 5 
in Appendix D to the schedule of the Code of Civil Procedure was passed. By 
this decree interest at the rate claimed in the plaint was allowed. On December 
22, 1939, this decree was made final. On June, 11, 1949 the mortgaged pro- 

- perties were ordered to be sold in execution of the final mortgage decree, by the 
second week of November,.1940. 


On July 27, 1940, the Governor General assented to the Bengal Money- 
- lenders Act, 1940 and on September 1, 1040, the Bengal Money-lenders 
Act came into force, On September 10, 1940, the defendant petitioner prayed 
that the decrees made on the 8th July, 1938 and 22nd December, 1939 be re- 
opened and a new decree or decrees be passed in accordance with the provisions 
of the said Bengal Money-lenders Act, 1940 : 


Held, that the Money-lenders Act, 1940, was applicable ; the preliminary 
and final decrees were accordingly set aside and a new decree in terms of section 
34 in Form No. 5 in Appendix D to the schedule to the Code of Civil Procedure 
was passed, The plaintiffs would have the costs of the suit up to and including 


(1) (1940) 72 C. L. J. 550. 
(2) (1940) 73 C. L. J. 1. 
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September, 9, 1940 and the defendant would have the costs of the subsequent 

proceedings from September, 10, 1940 down to the drawing of the new decree, 
Application by the Defendant under section 30 of the Bengal 

Money lenders Act, 1940. oe 


Messrs. N. C. Sarkar, S. R. Das and N. C. Chatterjee for the 
Defendant (applicant). í 


Sir A. K. Roy (Advocate-General) and Standing Counsel as 
Amicus Curie. 


Messrs. S. N. Banerji and P. C. Ghose for the Plaintiff (Oppo- 
site Party). 


‘The judgments of the Court were as follows :— 


Derbyshire, C. J.—This matter was reported to me by Sén; J. 
under Rule 3 of Chapter V of the Rules of the Original Side of 
this Court on the ground that it involves a substantial question of 
law as to the interpretation of the Government of India Act, 1935. 
Under the Rule just mentioned I appointed this Bench to’ hear the 
matter. = 

Put shortly the question is : Are certain provisions of the Bengal 
Money-lenders Act, 194d, an Act of the Bengal Provincial ` Legis- 
lature which received the assent of the Governnor-General in 
July r940 and came into force on September 1, 1940, by order of 
the Governor of Bengal beyond the law making powers of’ the 
Bengal Legislature under the Government of India Act, 1935 ? 

The facts of the case are as follows: On March 8, 1933, Rai 
Bahadur Tarit’ Bhusan Roy, the father of the two plaintiffs, lent 
Rs. 50,000 to the defendant, Benoy Krishna Chakravarty. The 
loan was secured by an equilable mortgage of five properties in 
Calcutta, the title deeds of which were deposited by the borrower 
with the lender, the transaction was evidenced by a memo- 
randum of the deposit, which was registered. It was a term of the 
mortgage that the mortgagor should pay to the mortgagee compound 
interest at eight per cent. per annum with half-yearly rests on the 


_money owing. 


On January 21, 1935 the mortgagee bya deed of gift assigned 
his right, title and interest inthe mortgage to the two plaintiffs. 

On or about June 21, 1938, the plaintiffs instituted this suit 
against the defendant mortgagor claiming a decree in Form No. 5 
in Appendix D to the Schedule of the Code of Civil Procedure as 
amended by Act XII of 1929. The rate of interest claimed in the 
plaint was eight per cent. per annum compouud interest with half- 
yearly rests. l 
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On July 8, 1938, a preliminary mortgage decree for sale in the Civito 
form asked, was made exparte, °? 1941. 


i d 


On August 4, 1938, the plaintiffs obtained from the Courtan P omode Kumar Roy 
order for the appointment of a Receiver in the suit, such. Receiver 
however was by the terms of the order not to take possession of 
the mortgaged property if the defendant paid Rs. 400 monthly 
towards-the plaintiffs claim in the suit. 


Ben oy "ikrishna 
Chakravarty. 





Derbyshire, C. F. 





The defendant has regularly paid the Rs. 400 per month. 


The Registrar took accounts in the suit and by his Report 
dated January 30, 1939, found that on September -13, 1939 there 
would be due from the defendant to the plaintiffs under the mort- 
gage Rs. 72,057-14-2p. for principal and interest (compound with 
half-yearly rests). l 

On December 22, 1939, a final mortgage decree for sale was 
made in favour of thẹ plaintiffs who were however directed not to 
‘take any steps in the sale proceedings until after the then ensuing 
Easter Vacation. 

Thereafter there- were adjournments of the procecdings at the 

. instance of the defendant and, eventually the registrar fixed the 
sale for November 13, 1940. 

In the meantime the Bengal Money-lenders Act, 1940, had 
come into force on September, 31, 3940 and on September to, 
the, defendant petitioned the Court for relief under the Act 
alleging that the interest (eight per cent compound) was in 
excess of that allowed by the Act (eight per cent. simple) for a 
secured loan (section 30) and asking that the transactions between 
the mortgagor and the mortgagee should be reopened under 
section 36 and that a new decree should be made in accordance 
with the provisions of the Act, giving the defendant such relief as 
he was entitled to under the Act. , ` 

The plaintiffs filed an affidavit in reply in which they contended 
that the Act does not apply to the circumstances of this case, that 
there are no grounds, for reopening the decrees, that they arc 

” assignees and protected from the operation of the Act and, finally, 
that “in view of the Government of India Act, 1935, the Bengal 
Money-lenders Act, “1940 is, so faras it seeks to affect decrees 
already passed and the rights of decree-holders under the said 
decrees, is «/tra vires of the Bengal Legislature and the defendant 
is not entitled to any relief thereunder.” ‘ 

, Upon that contention being raised Sen, J. reported the matter 

and it falls to this Bench to deal with it. 
The Bengal Money-lenders Act, 1940, contains forty-five seç- 
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tions. It is intituled “An Act further to regulate transactions of 
money-lending in Bengal”. The preamble reads : 

“Whereas it is expedient to make further and better provision 
for the control of money-lenders and for the regulation and control 
of money-lending :” 

In section 2, the definition section, the terms - “borrower,” 
“lender”, “interest”, “loan”, “suit” and “suit to which this, Act 
applies” are defined. “Suit to, which this Act applies” means— 

““any suit or proceeding instituted or filed on or after the 
first day of January 1939, or pending on that date and includes a 
proceeding in execution— 

(a) for the recovery of a loan advanced before or after the com- 
mencement of this Act ; ° 

(b) forthe enforcement of any agreement entered into before 
or after the commence ment of this Act, whether by way of settle. 
ment of account or otherwise, or of any security so taken, in _. 
respect of any loan advanced whether before or after the commence: 
ment of this Act.” 

The other relevant provisions of the Act are contained in sec- 
tions 30, 34 and 36 which are set out below: . 

“30. Notwithstanding anything contained in any law for the 
time being in force, or in any agreement, : 

(1) no borrower shall be liable to pay after the commencement 
of this Act— 

(a) any sum in respect of principal and interest which together 
with any amount already paid or included in any decree in res- 
pect of a loan exceeds twice the principal of the original loan, 

(b) on account of interest outstanding on the date up to which 
such liability is computed, a sum greater than the principal out- 
standing on such date, 


(c) interest at a rate fer annum exceeding in the case of— 
(i) unsecured loans, ten per centum simple, 
(ii) secured loans, eight per centum simple, 


.Whether such loan was advanced or such amount was paid or - 
such decree was passed or such interest accrued before or after the 
commencement of this Act ; . 

(2) no borrower shall after the commencement of this Act, be 
deemed to have been liable to pay before the date of such com- 
mencement in respect of interest paid before such date or included 
ina decree passed before such date, interest at rates per annum 
exceeding those specified in sub-clause (c) of clause (r1) ; 

(3) a lender shall be entitled to institute a suit at any time 
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after the commencement of this Actin respectof a transaction 
to which either or both of the preceding clauses applies or 
apply.” 

“s4. (1) Notwithstanding anything contained in any law for 
the time being in force, or in any agreement, the Court shall— 
- (a) in suits in respect of loans to which the provisions of Order 
XXXIV of the First Schedule to the Code of Civil Procedure, 
1908, apply, on the application of the defendant and after hearing 
the plaintiff, notwithstanding the limit of six months provided therc- 
in, direct at the time of the passing of the, preliminary decree under 
rule 2 or rule 4 of the said Order to the effect mentioned in sub- 
clause (i) of clause (c) of sub-rule (1) of the said rule 2,— 


(i) that the payment of the amount found or declared duc 
under sub-rule (1) of rule 2 or sub-rule (1) of rule 4 of the said 
Order, as the case may be, is to be made, subject to such condi- 
tions as the Court may impose in such number of annual instal- 
ments and on such dates as the Court thinks fit having regard to 
the circumstances of the plaintiff and the defendant and the amount 

' of the decree ; and i : x 

(ii) that in default of payment of any such instalment the plaintiff 
shall, after giving to the defendant such notice as may be prescribed, 
be entitled to apply for a final decree under sub-clause (ii) of clause 
(c) of sub-rule (1) of the said rule 2 or under sub-rule (1) of the 
said rule 4, as the case may be, and the date of such default shall 


be deemed to be the date fixed under sub-clause (i) of clause (c)’ 


of sub-rule (1) of the said rule 2 for payment of the whole 
amount found or declared due under or by the preliminary 
decree : š : 

Provided that nothing in this clause shall affect the power of 
the Court to allow extension of time under sub-rule (2) of rule 2 or 
sub-rule (2) of rule 4 of the said Order : 

Provided further that if the defendant, after receiving the 
notice referred to in sub-clause (ii) and before a final decree is 
passed, makes payment into Court of the amount due from him 
in respect. of any such instalment, the payment of such instalment 
shall not be deemed io be in default and the Court shall not pass a 
final decree. ; 

(b) in suits in respect of loans advanced before the commence- 
ment of this Act other than those referred to in clatise (a)— 

(i) on the application of a defendant and after hearing the 
plaintiff, order at the time of passing of the decree, or 

(ii) on the application of a judgment-debtor against whom a decree 
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Civil: in such suit has been passed whether before or after the commence- 


1941. ment of this Act and after notice to the decree-holder, order at 
Nee S 
Promode Kumar Roy @ny time after the decree has been passed, j 


Benoy Krishnà that the amount of the decree shall, subject to such conditions 
Chakravarty. as the’ Court may impose, be payable without interest in such 
Derbyshire, C. ¥. number of annual instalments, on such dates and within such 
period not exceeding twenty years as the Court thinks fit having 
regard to the ci:cumstances of the plaintiff and the defendant or 
the decree-holder and the judgment-debtor and the amount of the 
decree, and that, if default is made in making payment of any 
instalment, that instalment and not the whole of the decretal 
amount shall be recoverable ; 2 








(c) during the pendency of any enquiry under subeclause (ii) 
of clause (b) order, subject to such conditions as the Court may 
impose, the stay of execution of the decree. 


(2) In default of payment of any instalment referred to in 
clause (b) of sub-section (1), the decree-holder shall, after giving 
to the judgment-debtor such notice as may be prescribed, be 
entitled to apply for execution of the decree in respect of such 
instalment together ‘with interest thereon at the rate of not more ` 
than six per centum per annum from the date of such default : 


Provided that nothing in this sub-section shall affect the power 
of the Court to allow, prior to an order for execution of the decree, , 
an extension of time of not less than one year for the payment of 
any instalment, and that if such extension of time is allowed, the 
payment of such instalment shall not be deemed to be in default. 


Provided further that if the judgment-debtor, after- receiving the 
notice referred to in this sub-section and prior tò an order for 
execulion of the decree, makes payment into Court of ‘the amount 
due from him in respect of any such instalment, the payment of 
such instalment shall not be deemed to be in default and the Court 
shall not order execution of the decree. = 

(3) Any order made under sub-clause (ii) of clause (b) of sub: 
section (1) shall be deemed to have been passed under section 47 
of the Code of Civil Procedure, 1908”. 

“36. (1) Notwithstanding anything contained in any law for 
the time being in force, if in any suit to which this Act applies, or 
in any suit brought by a borrower for relief under this section 
‘whether heard ex parle or otherwise, the Court has reason to 
believe that the exercise of one or more of the powers under this 
section will give relief to the borrower, it shall exercise all or any 


AN 
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of the following powers as it may consider appropriate, namely, hig 
shall— 1941. 
(a) reopen any transaction and take an account between the Promode Kur Roy 
parties ; Benoy krishnz 
(b) notwithstanding any agreement, purporting to close pre- Chakravarty. 
vious dealings and to create new obligations, reopen any account Derbyshire, C. F. 
already taken between the parties ; oo 
(c) release the borrower of all liability in excess of the limits 
specified i in clauses (1) and (2) of section 30 ; 
_ (a) ifanything has been paid or allowed in account on or 
after the first day of January, 1939, in respect of the liability 
referred to in clause(c), order the lender to repay any sum which 
the Court considers to be repayable in respect of such payment or 
allowance in account as aforesaid : 
Provided that in the case ofa loan to which the provisions of 
sub-section(2) of section 29 apply the lender or money-lender and 
‘each of his assignees shall be liable to repay the sum which the 
Court considers to be repayable in respect of and in proportion to the 
sum received by such lender or money-lender and such assignee ; 
>v (e) set aside either wholly or in part or revise or alter any 
security given or agreement made in respect of any loan, and if the 
lender has parted with the security, order him to indemnify the 
borrower in such manner and to such extent as it may deem 
just . 
Provided that in the exercise of the powers the Court shall 
not— 





(i) -reopen any adjustment or agreement, purporting to close 
previous dealings and to create new obligations, which has been 
entered into at a date more than twelve years prior to the date of 
the suit by the parties or any person through whom they claim, or 

(ii) do anything which affects any decree of a Court, other 
‘than a decree in a suit to which this Act applies which was not 
‘fully satisfied by the first day of January, 1939, or anything which 
affects an award made under the Bengal Agricultural Debtors 
Act, 1935: 
© Explanation.—-A decree shall not, for the purposes of this sec- 
tion, be deemed to have been fully satisfied so long as there remains 
undisposed of an application by the decree-holder for possession 
of property purchased by him in execution of the decree. 

_ (2) Ifin exercise of the powers conferred by subsection (1) 

` the Court reopens a decree, the Court— 

(a) shall, after affording the parties an opportunity of being 
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heard, pass a new decree in accordance with the provisions of this 
Act, and may award to the decree-holder such costs in respect of the 
reopened decree as it thinks fit, 

(b) shall not do anything which affects any right acquired dona 
Jide by any person, other than the decree-holder, in consequence of 
the execution of the reopened decree, 

(c) shall order the restoration to the judgment-debtor of such 
property, if any, of the judgment-debtor, acquired by the decree- 
holder in consequence of the execution of the re- opened decree as 
may be in the possession of the decree-holder on the date on which 
the decree was reopened, 

(d) shall order the judgment-debtor to pay to the ee holder,’ 
in such number of instalments as it may think fit, the whole amount 
of the new decree passed under clause (a), and 

(e) shall direct that, in default of the payment of any instalment 
ordered under clause (d), the decree-holder shall be put into posses- 
sion of the property referred to in clause (c) and that the amount 
for which the decree-holder purchased such property in execution 
of the reopened decree shall be set off against so much of the 
amount of the new decree as remains unsatisfied. 

(3) In this section the expression “suit to which this Act 
applies” includes a proceeding in respect of any application rela- 
ting to the admission or amount of a proof of a loan advanced 
before or after the commencement of this Act in any insolvency 
proceedings. 

(4) This section shall apply to any suit, whatever its form 
may be, if such suit is substantially one for the recovery of a loan 
or for the enforcement of any agreement or security in respect of a 
loan or for the redemption of any such security. 

(5) Nothing in this section shall affect the rights of any assignee 
or holder for value if- the Court is satisfied that the assignment to 
him was dona fide, and that he had not received the notice referred 
to in clause (a) of sub-section (r) of section 28. 

(6) Notwithstanding anything contained in any law for the time 
being in force,— N 

(a) the Court which, ina suit to which this Act applies, passed 
a deeree which was not fully satisfied by the first day of January, 


` 1939, may exercise the powers conferred by sub-sections (1) 


and (2)— 

(i) in any proceedings i in execution of such decree, or 

(ii) on an application for review of such decree made within 
one year of the date of commencement of this Act, and the pro- 
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‘visions of rules 2 and 5 of Order XLVII of the First Schedule to 
the Code of Civil Procedure, 1908, shall not apply to any such 
application ; 

(b) any Court before which an appeal is pending in respect of 
a decree referred to in clause (a) may either itself exercise the 
like-powers as may be exercised under sub-sections (1) and (2), 
or refer the case to the Court which passed the decree directing 
such Court to exercise such powers, and such Court shall after 
exercise theréof return the record with the additional evidence, 
if any, taken by it and its findings and the reasons therefor to the 
Appellate Court and thereupon the provisións of rule 26 of Order 
XLI of the First Schedule to the Code of Civil Procedure, 1908, 
‘shall apply.” 

These sections will, without doubt, be the subject of much 
‘litigation and will fall to be construed and applied to various 
kinds of cases arising out of money lending transactions in all their 
different stages. It would be unwise and indeed, in my view, 
improper to attempt to analyse them here, but it is clear that they 
give the Courts power in certain cases, where the rates of interest 
or the sum total of the interest in transactions between a borrower 
and a, lender exceed the rates or amount laid down in section 30, 
to reopen transactions, and in certain cases to set aside decrees 
passed before the Act came into operation, and thereupon to 
assess what is payable under the provisions of the Act and pass new 
decrees accordingly. 


Mr. S. N. Banerji who appears for the plaintiffs admitted to 
the Court that if the Act is valid the Court may give the defendant 
all the relief he claims, except that the defendant may not have 
relief in respect of any costs or interest on costs awarded 
already in the suit ; costs, contends Mr. Banerji are not loans or 
interest. 


We are therefore at this stage only concerned with the question 


whether the provisions of this Act which have been . challenged are , 


valid. ; 
Mr. Banerji contended that the Act is beyond the law making 
power of the Bengal Legislature for three reasons :— 


(1) The subject-matter of the Act does not come within any 
of the Legislative Lists contained in the Seventh Schedule to the 
Act 3 

(2) The plaintiffs’ decree is their property and the Act pur- 
ports to deprive them of it; no Indian Legislature, certainly no 
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Provinical Legislature, has power to take away property from any 
subject of His Majesty ; and 

(3) The provisions of the Act by which the plaintiffs’ decree 
may be set aside are retrospective and such retrospective legislation 
is beyond the powers of the Provincial Legislature. 

Section too (3) of the Government of India Act enacts that : 

“Subject to the two preceding sub-sections, the Provincial 
Legislature has, and the Federal Legislature has not, power to 
make laws for a Province or any part thereof with, respect to any 
of the matters enumerated in List II in the said Schedule (herein- 
after called the ‘Provincial Legislative List’).” 

No question here arises as to the application of sub-sections (1) 
and (2) of section roo. 

Item 27 of List II, the Provincial Legislative List of Schedule 
VII of the Government of India Act, 1935, is ‘Trade and com- 
merce within the Province ; markets and fairs ; money lending and 
money lenders.” Be Se 

The Bengal Money-lenders ‘Act patently deals with money 
lending—a wide subject—and also money lenders—a somewhat 
narrower subject. 

It is clear that the subject-matter of the Bengal Money-lenders 
Act comes within item 27 of List II in the Schedule VII of the 
Government of India Act, 1935, and isa proper subject for the 
Bengal Provincial Legislature to legislate. 

As regards contention (2): A decree is undoubtedly property ; 
so are a person’s tights under a contract. 

Lawmakers in all countries at various times in history have 
interfered with the rights a lender of money has under his contract 
with the borrower: the law of Damdupat forbids the recovery 
at one time of interest exceeding the amount of the principal. 

In England the Money-lenders Act, 1900, gave the Courts power, 
when the interest charged was excessive, to reopen the transaction 
and relieve the borrower from payment of any sum in excess of 
the sum adjudged by the Court to be fairly due in respect of the 
principal, interest and charges. 

The Usurious Loans Act, 1918, an all India Act passed by the 
Indian Legislative Council, gave Indian Courts somewhat similar 
powers, including the power to order the creditor to repay to the 
borrower excessive interest paid. 

The Bengal Money-lenders Act, 1933, passed by the Bengal 
Legislature in 1933. the preamble of which is “ Whereas it is 
expedient to make better provision for the control of money-lending 
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and to give additional powers to Courts to deal with money-lending 
in Bengal ”—provided that if in a suit in respect of money lent by 
a money-lender before the commencement of the Act it was found 
that the arrears of interest amounted toa sum greater than the 
principal of the loan, the Court might limit the interest recoverable 
to an amount equal to the loan. 


These were all instances of the Legislature’s interference with 
the contractual rights of the money-lender.which were his property.’ 
It is true that no statute affecting all India, or Bengal or England 
directly gave the Courts power to set aside decrees for money lent 
and interest. There is in essence no difference between interfering, 
by legislation, with rights under a contract and interfering with a 
decree. 

Unsatisfied decrees for money lent and interest are a feature of 
India to an extent not known in England where the bankruptcy laws 
are applied with greater stringency and effect than the insolvency 
laws are in India. It must be remembered that English Bankruptcy 
Courts sometimes go behind a decree to determine the nature of the 
liability in which the decree is founded ; in particular a transaction 
. With a money-lender may be re opened if it is harsh and unconscion- 
able, even though the debtor did not apply for relief in the action 
` (suit), the, judgment (decree) which is the basis of the petition.. 
See Halsbury’s Laws of England, Second Edition, Volume II, 
page 82. 

Interference with decrees passed may or may not be injurious 
to some of His Majesty’s subjects ; it depends on the circumstances. 
In the case of Zhe Bank of Toronto v. Lambe (1) (a case before the 
Privy Council under the British North America Act, 1876) at 
page 586, Lord Hobhouse said : i 


“Their Lordships cannot conceive that when the Imperial Parlia- 
‘ment conferred wide powers of self-government on great countries 
such as Quebec it intended to limit them on the speculation that 
they might be used in an injurious manner. ” 


Sec tion 100(3) of the Government of India Act read with item 27 
of List II provides that “ the Provincial Legislature has......... power 
to make laws fora Province............0n money-lending and money- 
lenders.” There is no restriction (since sub-sections (1) and (2) are 
not in question) on the Provincial Legislature’s power to make laws 
as to money-lending and money-lenders. The intendment of the 
Government of India Act, 1935, and the plain purpose of 


(1) (1887) 12 A. Ç. 575. 
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section 100(3) and item.27 of List II is to confer such lawmaking 
powers as are necessary in the opinion of the Provincial Legislature 
to deal with the evil to be remedied. 


In the case of Reg v. Burahj(1); which was heard by the Privy 
Council on appeal from the Calcutta High Court, the Legislative 
powers of the Governor-General in Council under the India Coun- 
cils Act, 1861, were in question. The judgment of their Lordships 
was delivered by Lord Selborne who said at page 906 :— 


“Where plenary powers of legislation exist as to particular 
subjects, whether in an Imperial or in a Provincial Legislature; 
they may (in their Lordships judgment) be well exercised, either 


_ absolutely -or conditionally. ’ 


In r938 the Madras Agricultural Relief Act was passed by the 
-Madras Legislature. By section 8 of- that Act in the case of debts 
incurred before October 1, 1932, where an agriculturist has paid to 
any creditor twice the amount of the principal, whether by way of 
principal or interest or both, the debt including -the principal is 
deemed to be wholly discharged. By section 19 of the same Act the 
Court may apply the provisions of the Act toa decree for the 
repayment of a debt’ obtained against an agriculturist before the 
commencemt of the Act, and notwithstanding anything contained 


-in the Code of Civil Procedure amend the decree or. enter satis- 


faction as the case may be. Not only did the Act empower Courts 
to alter decrees passed, but it applied retrospectively to debts 
incurred and decrees made between 1932 and 1938. . 

The validity of that Act was challenged both in the Madras 
High Court, where the debtor claimed relief under the Act, and. 
also in the Federal Court (case No. IV of rg940),* on the ground 
that it was repugnant to the provisions of an existing Indian Law, 
namely, the Negotiable Instruments Act, 1882, see section 107 (1) 
of the Government of India Act, 1935 and item 28 of ListI of 
Schedule VII. 

The Federal Court upheld the validity of the Madras. Act. The 
Cheif Justice of India in his judgment said inter alia f : 


. “That the provisions of the Act in their application to the 
decree obtained by the appellant were within the competence of 
the Madras Legislature to enact does not seem to me open .to 
doubt.” 


(1) (1878) 3 A. C. 889 ; L. R. 5 I. A. 178; LL. R. 4 Cale. 172 (182), 
*(1940) 73 C. L. J. 1—Rep. 
+ (1940) 73 C. L. J. 1 (8)—Rep. 
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In the case of the United Provinces v. Mst. Atiqa Begum (case V 
of 1940) (1) in the Federal Court the Chief Justice said : 

“Tt must always be remembered that in their own sphere the 
powers of the Indian Legislature are as large and ample as those 


of Parliament itself: [Zhe Queen v. Burak (2)| ; and the burden : 


of proving that they are subject to a strange and unusual prohibition 
against retrospective legislation must certainly lie upon those who 
assert it.” 

That completely disposes of Mr. Baneriji’s second and third 
contentions. It is clear that the provisions of sections 30,34 and 36 
of the Bengal Money-lenders Act, 1940, so far as they concern the 
matters in issue, are within the lawmaking powers of the Bengal 
Legislature, and I so hold. f 

There will be a decree in terms of the Form put in. 

The order for the appointment of a Receiver dated August 4, 
1938, is superseded by the decree now passed. 

The plaintiffs will have the costs of the suit up to and including 
September 9, 1940, and the defendant will have the costs of the 
application, i e., costs of the subsequent proceedings from September 
10, 1940, down to the drawing up of the decree herein. 

Certified for two counsels. 

Certificate under section 205 of the Government of India Act, 
1935, is granted. . 

Panckridge, J. :—I agree and I have nothing to add. 

Nasim Ali, J. :—This is an application by a borrower for relief 

“under thé Bengal Money-lenders Act, 1940. 

The facts which are not in dispute are these : 

t. On March 8, 1933, petitioner borrowed from the father of 
the opposite parties Rs. 50,000 on equitable mortgage of certain 
immovable properties in Calcutta. The rate of interest provided 
by the said mortgage was 8% per annum with half-yearly rests. 

_2. On January 21, 1935, the father of the opposite parties made 
a gift to the said opposite parties of his right, title and interest in the 
said mortgage. 

3. OnJune 21, 1938, the opposite parties instituted a suit 
against the petitioner in the Original Side of this Court to enforce 
this mortgage. The rate of interest claimed in the plaint by the 
opposite parties was 8 per cent. per annum compound with half- 
yearly rests. ` 

4 On July 8, 1938, an ex parte preliminary mortgage decree 

(1) (1940) 72 C. L. J. 550 (566). 
(2) (1878) 3 A. C. 889; L. R. 5 L A. 178; LL. R. 4 Calc. 172. 
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Civ, in Form No. § in Appendix D to the Schedule of the Code of Civil 
1941. Procedure was passed in this suit. By this decree interest at the 
rd 


Promode Kumar Roy rate claimed in the plaint was allowed. 
Benoy Krishna 5. On December 22, 1939, this decree was made final. 
Chakravarty. 6. On June 11, 1940, the mortgage properties were ordered to 
Nasim Ali, x. be sold in execution of the final mortgage decree, by the 2nd week 
ae of November, 1940. 

7. On. July 27, 1940, the Governor-General assented to the 
Bengal Money-lenders Act, 1940. 

8. On September 1, 1940, this Act came into force. 

9. On September 10, 1940, the petitioner made the present 
application. 

The petitioner in this petition prays inter alia— 

(a) That the decrees made in this suit on the 8th July, 1938, 
and 22nd December, 1939, be re-opened and a new decree or 
decrees be passed in accordance with the provisions of the Bengal 
Money-lenders Act, 1940. 

(b) That he may be given the liberty to pay the decretal amount 
by 20 annual instalments or by such other instalments as this Court 
may deem fil and proper. 


On September 12, 1940, the mortgagee decree-holders opposed 
this application on the following amongst other grounds : 


“That in view of the Government of India Act, 1935 the 
Bengal Money-lenders Act, 1940, in so far as it seeks to affect 
decrees already passed and the rights of decree-holders under the 
said decrees, is ultra vires of the Bengal Legislature and the peti- 
tioner is not entitled to get any relief thereunder”. 


On September 27, 1940, my learned brother Mr. Justice- Sen 
made the following order : 

“Whereas it appears to me that this application involves. a 
substantial question of law as to the interpretation of the Govern- 
ment of India Act, 1935 I report to the Hon’ble the Chief Justice 
to constitute a bench of two or more Judges to hear this 
application.” 


The present Bench was accordingly consulate to hoar this 
application. 


The first contention on behalf of the decree-holder opposite 
parties is that in view of the provision of the Government of India 
Act, the Bengal Money-lenders Act, 1940 in so far as it ‘seeks to 
affect decrees already passed and rights of the decree-holders under 
such decree is wétra vires of the Bengal Legislature, 
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The argument in support of this contention is this : 
Section 299 of the Government of India Act, 1935 lays down 
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that no person shall be deprived of his properties in British India Promode Kumar Roy 


save by authority of law. The Constitution Act has not authorised 
either expressly or by necessary implication a Provincial legislature 
to make a law depriving a person of his property. Decrees already - 
passed in favour of a person are his properties within the meaning 
of section 299 of the Government of India Act, 1935. The 
Bengal Money-lenders Act in so’ far as it authorises the Courts 
to reopen such decrees is, therefore, w/tva vires of the Bengal Legis- 
lature. . 

Section 36 of the Bengal Money-lenders Act, 1940 authorises 
Courts to reopen, a decree and to pass a new decree in accordance 
with the provisions of the said Act. This provision, therefore, 
‘authorises Courts to alter decrees ina manner not justified by the 
Code of Civil Procedure. It may be justified by reference to 
Nos. 4and 15 of List III and to Nos. 2 and 27 of List II in the 
Seventh Schedule (4. Z. S. P. P. L. Subrahmanyan Chettiar v. 
Muttuswami Goundan alias Avanashi Goundan (1)—per Gwyer 
Chief Justice of India and Varadachariar, J.) 

A mortgage is in essence a borrowing transaction. The right 
of the mortgagee in the property mortgaged is accessory to the right 
to recover the debt. 

Even if a decree has been passed in respect of a debt there is 
no reason why the judgment-creditor should not still be considered 
as a money-lender‘under No. 27 in List II of the Seventh Schedule 
of the cases to India Act (Zéid—per Varadachariar, J.). 

The legislative practice in India before the Constitution Act 
shows that in the various provincés there were existing legislations 
for relief from high rates of interest. 

The power to deal with mortgage debts may, therefore, be 
justified by reference to No. 27 (money-lending and money-lenders) 
in List II and No. ro (contracts) and No. 8 (transfer of property) 
in List HI. ; 

I, therefore, hold that even ifa mortgage decree is a property 
within the meaning of section 299 of the Government of India Act, 
1935, the Bengal Legislature had power to enact section 36 of the 
Bengal Money-lenders Act subject to the assent of the Governor- 
General under section 107 of the Government of India Act, 1935. 

The second contention on behalf of the mortgagee decree- 
holder is that in any view of the case the Bengal Money-lendets 


(1) (1940) 73 C, L. J. 1. 


v. 
Benoy Krishna 
Chakravarty. 


Nasim Ali, F. 
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Civ. Act in so far as it affects transactions before 1st April, 1937 is 
1941, ultra vires in view of the provisions of section 292 of the Govern- 
Ay 


ment of India Act. I am unable to accept this contention in view 
ve of the decision of the Federal Court in ‘the United Provinces v. 
Benoy Krishna ; 
Chakravarty, Mst. Atiga Begum and others (1). . v 

Bp The objections of the mortgagee decree-holders to the re- 
Nasim Ali, F. A eed 

— openiñg of the preliminary and final mortgage decrees must, there- 
fore, be over-ruled. ` 

The preliminary and the final decrees in question are accordingly 
set aside. l 

Section 36, Clause 2 (a) authorises the Courts to pass a new 
decree in accordance with the provision of the said Act. 

The contention of the debtor is that the new decree `is to be 
passed in accordance with the provisions of section 34 while the 
contention of the plaintiffs is that the new decree should be as 
directed by section 36, clause 2(d). 

Reading clauses (c), (d), (e) of - section 36 (2) I am of opinion 
that the new decree should be in terms of section 34 and in the 
form indicated in the judgment of my Lord the Chief Justice. I 
also agree with the order which my Lord the Chief Justice has made 
as regards the costs. 

K. K. Chowdhury : Attorney for the Plaintiffs. 

S. K. Ganguly & Co.: Attorneys for the Defendant. 


ATM ; Defendant's 
application allowed. 


Promode Kumar Roy 
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Before Sir Harold Derbyshire, Knight, Chief Justice, 
Mr. Justice H. R. Panckridge and Mr. Justice 
a Syed Nasim Ali, 


HARSUKHDAS BALKISSENDAS 
v. 


DHIRENDRA NATH ROY AND OTHERS.” 


Legislation—Decree passed on Hundi under Order 37, rule 2 of the Code of Civil 

Procedure (Act V of 1908)—Rights under decree, if affected by Bengal 

; Money-lenders Act (IX B.C. of 1940), sections 30, 31 (b) Gi)—Hundi, if 

promissory note—Difference between promissory note and bill of exchange— 

Pith and substance of , Bengal: Money-lenders Act, 1940-—Items 4 and 15 of 
Concurrent List, List 1J]—List II, item 27. 


The Bengal Legislature with the assent of the Governor-General was compe- 
tent to give the Court power toalter the rights of the decree-holder under a 
decree passed before the Bengal Money-lenders Act, 1940 came into force ina 
suit brought against the drawee of a hundi, under Order 37 rule 2 of the Code of 
Civil Procedure, by striking out under section 34, clause (b) (ii) of the said 
Bengal Money-lenders Act, 1940, the order for payment of interest from the 
date of decrce to realisation and by making the decretal amount payable by 
instalments instead of in one lump sum, under items 4 and 15 of the Concurrent 
List, List III (see section 107(2) of the Government of India Act, 1938). 

A. L. S. P. P. L, Subrahmanyan Chettiar v. Muttuswami Goundan (1) 
followed. 

Per Nasim Ali. ¥.: The pith and substance of the Bengal Money-lenders 
Act, 1940 cannot be said to be legislated with respect to promissory notes, 

Per C. F. and Panckridge, F.: The main and obvious purpose of the Bengal 
Money-lenders Act, 1940 is to give rélief to borrowers of money and the local 
Legislature has power to do that under Item 27 of List I. 

Per Curiam: An instrument on which the word Aundi is engraved may be 
either a promissory note or a bill of exchange ; such a word does not determine 
the character of the document. The provision of the document itself should be 
looked into for that purpose, 

The essential character of a promissory note is that it should contain a pro- 

` mise to pay and that of a bill of exchange an order. 

A Hundi containing a promise to pay and not an: order isa promissory note 
and not a bill of exchange : 


Davis v, Clarke (2) and Reg v. Hawkes (3) referred to. 
_ The word ‘accepted’ written over the signature of the maker of a Hundi does 
‘not necessarily change it to a bill of exchange. 
* Suit No. 1895 of 1936. y 
(1) (1940) 73 C.L. Jx (2) (1844) 6 Q. B, 16, 
(3) (1854) 9 Ex. 410. 


333 


Civib, 


1941. 
vea 


March, IL. 





334 


Civil. 


1941. 
ww 


Harsukhdas 
Balkissendas 


y 
Dhirendra Nath Roy 


March, 11. 





THE CALCUTTA LAW JOURNAL. (Vou. 73. 


Reference under Chapter V, Rule 3 of the Original Side Rules. 

Application under the Bengal Money-lenders Act, 1940 by the 
Defendants. 

The material facts will appear from the judgment. 


Messrs. Sarat Bose and S. P. Chowdhury for the Appellants, 
Messrs. D. N. Sen and Niren De for the Respondents. 


‘The judgments of the Court were as follows: 

Derbyshire, C. J.:—This is a matter referred to this Bench 
under Chapter V, Rule 3 of the Original Side Rules. It is an 
application by the defendants in Suit No. 1895 of 1936 of the 
Original Civil Jurisdiction of this Court for relief under the Bengal 
Money-lenders Act, 1940. 

On June 1, 1936, the applicants executed certain documents i in 
the following form. I will take the first document, they are all alike 
in form and date. 

“ Rs, 2500. 

83 Cossipore Road, 
Calcutta, 
» Ist June, 1936. 
Sixty days after date without grace we promise to pay to Messrs. 


_ Harsookhdas Balkissendas or order at Calcutta the sum of rupees 


two thousand five hundred only for value received. 

Sd. Dhirendra Nath Roy. 

Sd. Girindra Nath Roy. 

“Sd. Birendra Nath Roy. ” 

Across that document was written “ Accepted. Dhirendra Nath 
Roy, Girindra Nath Roy, Birendra Nath Roy.” The document was 
executed on a paper on which is engraved the form of a stamp for 
Rs. 2-4-0. The upper part of the stamp bears the word “ Hundi”, 
In all seven documents, similar to the one mentioned, bearing 
different amounts were executed on June 1, 1936. The total amount 
specified in the seven documents is Rs. 20,000. Apparently, those 
documents were not met at maturity although they were presented 
to the makers, with the result that asuit was brought on the 
Original Side of this Court by the plaintiffs against the defendants, 
The suit-was brought under the provisions of order 37 of the Code 
of Civil Procedure which provide fora summary method of obtain- 
ing judgment. i 
In the plaint the instruments just mentioned were set out and it 

was stated that the plaintiff-firm’s claim was against the defendants as 
drawers of the seven Hundis drawn upon and accepted by the 
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defendants themselves, payable to the plaintifffirm or order at 
Calcutta. 

“; . Paragraph 2 of the plaint alleges that the defendants verbally 
agreed to pay interest after the due dates at the rate of twelve per 
cent. per annum, 

Paragraph 3 alleges that the said Hundis were duly presented for 
payment on the due dates, but were dishonoured. 

Paragraph 4 sets out the claim by the plaintiffs, the principal, 
namely, Rs. 70,000 and_the interest from the respective due dates 
up to November 30, 1936, at twelve per cent. per annum, such 
interest amounting to Rs. 933-10-8 pies. The claim was for a decree 
for Rs. 20,933-T0*8 spies, interim interest, and interest on judgment. 
Though it does not appear that the claim for interest under the 
verbal agreement alleged was strictly within the provisions of 
Order 37, rule 2, yet a decree was passed by the Court against the 
defendants on March 5, 1937 forthe sum of Rs. 21,261-9-1ro with 
interest thereon at the rate of six per cent. per annum from the 
date thereof until realization. We are informed that a sum of about 
Rs. 5o00 has‘been paid by the defendants—the applicants —to the 
plaintiffs under that decree. 

“On September 1, 1940, the Bengal Money-lenders Act which had 
previously received the assent of the Governor-General came into 
force. Under that Act a loan which is not secured by way of mort- 
gage may not bear interest exceeding a rate of ten per cent. per 
annum, the further provisions are made enabling Courts to reopen 
unsatisfied decrees where the interest has exceeded the prescribed 
amount. If interest on the loan had been reckoned at ten per cent. 
per annum only, it would have been less than the sum of 
Rs. 126149-10 pies which is included in the decree in respect of 
interest. Consequently, the defendants—the present applicants— 
made an application to this Court to have the decree reopened and 
to be given such relief as they arc entitled to under the Bengal 
Money-lenders Act, 1940. That relief as claimed would include a 
reduction in the decretal amount in respect of the interest accrued 
up to the time of the decree ; it would also include the cutting out 
of the interest awarded from the time of the decree until realisation, 
and it would further include the alteration of the decree so as to 
make the decretal amount payable by instalments and not in one 
sum. Such relief was originally claimed. 

When the matter came before this Court the defence was raised 
that the Bengal Money-lenders Act, in particular, section 34(2), 
under which the relief was asked, was outside and beyond the law- 


Harsukhdas 
Balkissendas 


v. 
- Dhirendra Nath Roy. 





Derbyshire, C. F. 
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civi making powers of the Bengal Legislature in that it purported to deal 
1941, with loans evidenced by promissory notes. Promissory notes are 

_ Harsukhdas mentioned in Item 28 of List I of the seventh schedule of the 
Balkissendas Government of India Act, 1935 and consequently it was contended 


Dhirendra Nath Roy. that legislation with respect to promissory notes can only be under- 
Derbyshire, C.F. taken by the Federal or Central Government and not by the Govern- 
ment of Bengal. 

We asked Counsel for the applicants to satisfy us that the interest 
included in the decretal amount exceeded ten per cent. He did so, 
but he stated at the same time that it exceeded ten per cent. by ~ 
such a small sum that it was not worth his while to ask for relief 
from the excessive interest which was contaified in the- decretal 
amount. He abandoned that part of his claim for relief and simply 
asked for the abrogation of the interest from decree to realization, 
and an order for payment of the decretal amount without interest- 
by instalments. 

. The Bengal Money-lenders Act in section 2(12) defines “Loan ” 
to be an advance, whether of money or in kind, made on condition 
of repayment with interest and includes any transaction which 
isin substance, a Joan but does not include amongst other 
things— = f 

. “ (2) An advance made on the basis of a negotiable instrument 
as defined in the Negotiable Instruments Act, 1881, other than a 
promissory note. ” 

The first question, therefore, is whether the instruments upon 
which the plaintiffs sued and obtained the decree at any rate in 
part, were promissory notes or whether they were other negotiable 
instruments as defined in the Negotiable Instruments Act of 1881. 
Section 4 of the Negotiable Instruments Act defines a promissory 
note as follows :— 





“ A ‘promissory note’ is an instrument in writing (not being a 
bank note or a currency note) containing an unconditional under- 
taking signed by the maker, to pay a certain sum of money only 
to, or tothe order of, a certain person, or to the bearer of the 

: instrument. ” 

Section 5 enacts— 

“ A ‘bill of exchange’ is an instrument in writing containing an 
unconditional order, signed by the maker, directing a certain person 
to pay a certain sum of money only to, or to the order of, a certain 
person or to the bearer of the instrument. ” 


There is no definition in the Negotiable Instruments Act of the 
instrument called a “Hundi”. Apparently, there is no legal defi- 
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nition either statutory or otherwise of a Hundi, though such docu- oe 
ments are in.common use. ‘There is, however, a definition or des- 1941. 
cription of a Hundi in Wilson’s Glossary published in 1940 and Harsukhdas 


edited by Mr. Ganguly and Mr. Basu, both Advocates of this Balkissengas 
Court, and that description or definition is “ Hundi-—A bill of Dhirendra ‘Nath Roy 
exchange. ” 





Derbyshire, C. F. 





The applicants in order to bring themselves within the Act say 
that although -these instruments bear the word “Hundi” on the 
face of them, they are promissory nores simply. The plaintiffs on 
the other hand contend that these instruments are, on the face of 
them, labelled ‘Hundis’ and so bills of exchange, that further they 
have been accepted by the applicants, so that both in their nature 
and by their description they are bills of exchange other than pro- 
missory notes. 


The documents themselves, as I have said, were executed on 
‘engraved paper as described. It must be remembered however, 
that under the Indian Stamp Rules of 1925 made under the Indian 
Stamp Act of 1899 it is provided in Rule 5 that— 


“ A promissory note or bill of exchange shall, except as provided 
by section 11 or by rules 13 and 17, be written on paper on which a 
stamp of the proper value, with or without the word “ Hundi” has 
been engraved or embossed. ” 


Section 11 of the Stamp Act so far as it is material provides :— 

“The following instruments may be stamped with adhesive 
stamps, namely :— 

(a) Instruments chargeable with the duty of one anna (or half an 
anna), except. parts of bills of exchange payable otherwjse than on 
demand and drawn in sets ; 

(b) bills of baa and promissory notes drawn or made out of 
British India. ’ 

Rule 13 of the Stamp Act Rules, as far as is material provides : 

“The following instruments way be stamped with adhesive 
stamps, namely :— 

(a) bills of exchange payable otherwise than on demand and 
drawn in sets, when the amount of duty does not exceed one anna 
for each part of the set. ” 

Rule 17 provides : 


“The following instruments when stamped with adhesive stamp 
shall be stamped with the following descriptions of such stamps, 
namely ;— 

(a) bills of exchange, cheques and promissory notes drawn or 
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Ciz. made out of British India and chargeable with a duty of more than 
1941, one anna: with stamps bearing the words ‘Foreign Bill’.” 
Harsukhdas Tt will be seen therefore that section r1 of the Stamp Act, Rule 13 


Balkissendas and Rule 17 of the Stamp Act Rules have no application whatever 
Dhirendra ‘Nath Roy. to documents of the kind now under consideration and that Rule 5 
Derbyshire, C. ¥. simply provides that a promissory note or a bill of exchange shall 
-— be written on paper on which a stamp of the proper value with or 
without the word ‘Hundi’ is engraved or embossed. Therefore an 
instrument on which the word ‘hund?’ is engraved may be either a 
promissory note or a bill of exchange. The word ‘hund 

the stamp does not determine the character of the document. f 

To determine the character of the document, we must look to the 
provisions of the document itself. From the ‘definitions of “ promis- 
sory notes” and “bills of exchange ” it will be seen that the essen- 
tial character of a promissory note is that it shall contain a promise, 
and the essential character of a bill of exchange is that it shall con- 
tain an order. In this particular case each one of these instruments 
contains a promise. None of them contains an order. They there- 
fore satisfy the definition of a promissory note, but do not satisfy 
the definition of a bill of exchange. 

It is contended however that the word “ accepted” over the 
signatures of the makers changed the character of the document 
from a promissory note toa bill of exchange. Certainly it is not 
usual for the maker of a promissory note to write “accepted ” 
across it, but it is sometimes the case that the maker of a bill of 
exchange writes “accepted ” across it. But that in.my view is not 
conclusive. The word ‘accept ” simply means, with regard to bills 
of exchange, to take responsibility for or to agree to meet. That is 
according to common language. 

In section 7 of the Negotiable Instruments Act where reference 
is made to the acceptor of a bill of exchange, it is provided : 

“ After the drawee of a bill has signed his assent upon the 


billan and delivered the same, or given notice of such signing 
to, the holder or to some person on his behalf he is called the 
‘acceptor’ ”. 


That indicates what acceptance means according to Negotiable 
Instruments Act. It means assent, but it means assent on the part 
of the drawee. Here there is no drawee because there is no - order. 
The effect of the word “acceptance” if it has any effect at all, 
which I very much doubt, is simply to add the assent of the 
maker of the note to the promise he has already given. In other 
words, it repeats the promise the promissor has already made. That 
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can have no further legal effect.. In my view it is clear from the Civit, 

definitions of “promissory note” and “bill of exchange” that these 1941. 

particular documents are nothing but promissory notes. Harsukhdas ; 
Those conclusions follow from a consideration of the Negotiable Balleissendas 


Instruments Act. However, they appear to be in keeping with the . Dhirendřa "Nath Roy. 
„decisions which were given upon promissory notes and bills of 
exchange before the „law was codified either here or in England. 
‘In Davis v. Clarke (x) in discussing the question as to whether 
a particular document was a promissory note or bill of exchange 
Mr. Justice Coleridge said : 

“The safe course is to adhere to the mercantile rule that an accept- 
ance can be made only by the party addressed, or for his honour. 
Here the last is not pretended ; and the first cannot be presumed. If 
the John Hart addressed is different from the John Hart who draws, x 
there is still no acceptance ; of the same, then the instrument is a 
promissory note and not a bill of exchange”. 

' There is also the dictum of a very great lawyer Parke, B. in the 
case of Peto v. Reynolds (2). At paga 415 Parke, B. said : é 
-~ “With the exception of Regina v. Hawkes (3) there is no case 
in which it has ever been decided that an instrument could 
be a bill of exchange where there was not a drawer and a 
- drawee”. i 

A little later—“I do not see why the instrument may not be 
treated as a promissory note, because, upon the face of it, there 
isa promise to pay the amount written in the name of Samuel 
Reyonlds.” 


Derbyshire, C. F. 





In coming to the conclusion based on a consideration of the 
Negotiable Instruments Act that these instruments are promissory 
notes and not bills of exchange, therefore, there is the support of the 
law previous to its codification. 


The position then being that these documents are promissory 
notes, the question is whether, the decrees being based on them, 
the Bengal Provincial Legislature directing the Court to alter them 
was acting outside its legislative powers. As I said earlier it was 
contended that only the Federal Legislature can legislate with regard 
to promissory notes and not the Provincial Legislature. 


The powers that we are asked to exercise were given by section 
34(1) (b) of the Bengal Money-lenders Act : 


“in suits in respect of loans advanced before the commencement 


(1) (1844) 6 Q. B. 16 i 
(2) (1854) 9 Ex. Rep. 410. > (3) (1838) 2 Mood, C, C. 
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of this Act other than those referred*to in clause (a) (which are 
loans secured by mortgage)— * $ ž 7 

“(ii) on the application of a judgment-debtor against whom a 
decree in such suit has been passed whether before or after the 
commencement of this Act and after notice to the decree-holder” 
the Court may “order at any time after the decree has been passed, 
that the amount of the decree shall, subject to such conditions as 
the Court may impose, be payable without interest in such number 
of annual instalments, on such dates and within such period. not 
exceeding twenty years as the Court thinks fit having regard to the i 
circumstances of the plaintiff and the defendant or the decree- 
holder and the judgment-debtor and the amount of the decree, 
and that, if default is made in making payment of any instalment, 
that instalment and not the whole of the decretal amount shall be 
recoverable.” 

This was a loan based on a promissory note. It was a loan 


to which prima facie the provisions of the Act apply. -The plain- 


"ifs said that the Act is w/fra vires because it deals with promissory 


notes which is a Federal matter. Now, the Act‘ certainly deals 
with loans based on promissory notes. But the main and obvious 
purpose of the Bengal Money-lenders Act is to give. relief to 
borrowers of money. The local Legislature has powers to do 
that under Item 27 of List II. But borrowers of money very 
frequently give promissory notes and it would be impossible to 
give relief to borrowers of money ina great many cases if promis- 
sory notes and decrees under them were untouched. The Act 
appears to deal with promissory notes only so far as is necessary 
to give relief to borrowers. If it were necessary to decide whether 
the Bengal Money-lenders Act, 1940 in this respect were 
encroaching upon the powers of the Central Legislature. under 
List I Item 28 to legislate with respect to promissory notes, or 
dealing incidentally with rights of holders of promissory notes in 
the carrying out of its purpose of dealing with money-lenders and 
money-lending under List II Item 27 I should be¥prepared to 
decide that matter. But whatever the legal position as regards 
the Act and promissory notes may be, this case has to be decided 
upon its own facts. $ ; 

When the Bengal Money-lenders Act came into force on 
September 1, 1940, after the Governor-General had given his 
assent, the rights and obligations of the promisees and the promissors 
under these notes had become merged in the rights of the decree- 
holders and the judgment-debtors respectively. The  decree- 
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-holders obtained their: decrees for the principal and interest up 


to the date of the decree under Order 37, rule 2 of the Code of. 


Civil Procedure. From the date of the decree the decree-holders 
got the subsequent interest under section 34 of the Code of Civil 
Procedure. ` Under whatever provisions of the law -the decree was 
given, we have to deal with the decree as it stood at the time this 
application was made; because ‘that ‘decree embodies the rights of 
the decree-holders and the judgment-debtors. We are asked to 
alter not the rights of anyone under a promissory note but to 
alter the rights of someone under the decree by striking out the 
order for the payment of interest from the date of the decree to 
realization and by making the decretal amount payable by instal- 
“ments instead of in one sum. This is to be done by the excrcise 
of the powers given to the Court by the Bengal Money-lenders Act 
after that Act had received the assent of the Governor-General. 
The Bengal Legislature with the. assent of the Governor-General 
was competent to give the Court those powers under Items 4 and 
15 of the Concurrent List, List III. (See section ro7(2) ofthe 
- Government of India Act). That being so, the question of the 
-validity of the provisions of the Bengal Monéy-lenders Act with 
regard to promissory notes does not arise in this case. This view 
is in accordance with the decision of the majority of the Federal 
‘Court in the recent case of Sudrahmanyan Chettiar v. Muttuswamt 
‘Goundan (1). 


`\Eor. these reasons I am of the opinion that this Court has 
power to'give the relief now asked for, namely, to alter the decree 
so that it no longer carries interest as: from the date it was passed 
and to make it payable, instead of in one sum, by instalments. 


The balance of the decretal amount will be payable in four 
annual instalments, the first instalment of Rs. gorr beginning on 
May 1, 1941: the other three instalments of Rs. 4o00 each will be 
payable on May 1 of each year. 


There will be no order as to costs in this matter. 

Certificate under section 205 of the Government of India Act of 
1935 is granted. 

Paneckridge, J. : 

Nasim Ali, J. :—I agree. 





I agree and I have nothing to add. 


In the Hundis in question drawers and the drawees are, the 
same persons. They contain two promises by the same persons 


(1) (1940) 3.F. J, ] L157;73C.L. J.r. 
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to pay the amount to the payee. Further; the Hundis ,in question 
do not contain anything in the writing of the makers from which 
the drawees can be ascertained with reasonable certainty. The 
word “accepted” and the signatures under that word may imply 
some sort of arrangement that the drawcrs themselves would be 
the drawees. But such arrangement is not an arrangement evi- 
denced by anything in the writing of the maker. The. instruments 
in question contain promises to pay. In view of the contents of 
the instruments in question it is very difficult to read these promises’ 
as orders. 


The contention of the decree-holder firm is that the decision 
of the majority of the Judges of the Fcderal Court (Gwyer C. J. 
and Varadachaniar, J.) in the case of Swdrakmanyan v. Goundan (1) 
does not conclude the dispute relating to the question whether 
section 34(1) (b) (ii) of the Bengal Money-lenders Act, riie is 
ultra vires of the Bengal Legislature. 


The arguments in support of this contention are these : 


(1) The definition of ‘debt’ in the Madras Act does not ex- 
pressly include a.debt on promissory note. Sections 7, 8 and 19 
of the Madras Act do not ‘expressly refer to decrees on promissory 
notes. passed before the commencement of the said Act. In 
vicw of the special provisions of the Madras Act the pith and 
substance of the said Act was held by the majority of the Judges 
as legislation not with respect to promissory notes. The defini- 
tion of ‘loan’ in the Bengal Money-lenders Act expressly iñcludes 
promissory notes. Sections 30, 31 and 34 (1) (b) of the Bengal 
Act operate on decrees passed before the commencement of the 
Act in suits on loans which expressly include loans On promissory 
notes. The pith and substance of the Bengal Act cannot, therefore 
be said to be legislation with respect to promissory notes. 


(2) The majority of the Judges did not decide whether, decrees 
in suits on promissory notes come under Item No. 53 of List I 
or not. 


The decision of the majority of the Judges in Subrahmanyan’s 
case (1) is that the legislation with respect to decrees on promis- 
sory notes before the commencement of the Madras.Act is not 
legislation “with respect to promissory notes” (Item.No. 28 of 
List 1). Itis true that there are some observations in the judg- 
ment of the Chief Justice of India to the effect that the Madras 


(1) (1940) 3 F. L. J.I. 157373 C. L. J-i. ' 
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Act contains no express reference to promissory notes and that ane 
the pith and substance of the Madras Act cannot be said to be L941, 
legislation with respect to promissory notes but the decision of Harsukhdas 
the learned Chief Justice was based on the broad ground thata Belk’ssendas 


decree on a promissory note passed before the commencement of Dh'rendra Nath Rov. 
the Madras Act was nota debt on the promissory note, the debt Nasim Ali, F. 
having merged in the decree before the commencement of the n 
Act. Varadachariar, J. made a distinction between decrees passed 
before the date of the Madras Act and decrees passed subsequent 
to the Act and repelled the contention that where the decrece on 
promissony note was based before the Madras Act the matter must 
be regarded as falling under Item No. 28 of List I. In view of 
the interpretation put by the majority of the Judges upon the 
words “promissory note” in Item No. 28 of List I, the Bengal Act 
so far as it operates on decrees in suit on loans evidenced by pro- 
missory notes passed before the commencement of the Act would 
not come under the said Item. 
It is true that the majority of, the Judges in Subramanya s 
case (1) do not expressly refer to Item No. 53 of List I in their 
judgments. Sulaiman, J. in his judgment refers to this Item. 
This Item refers to jurisdiction and powers of all Courts with 
respect to any of the matters in List I. The only item in this 
‘List dealing with promissory notes is Item No. 28. This item 
having been interpreted by the majority cf the Judges to exclude 
decrees in suits on promissory notes before the commencement N 
of the Act it was not necessary for the learned Judges to refer to 
Item No. 53. If decrees on promissory notes before the commence- 
ment of the Act are outside Item No. 28, they are necessarily out- 
side Item No. 53. f 





_ The provisions of section 34 (1) (b) (ii) are not in conflict with 
‘the -Negotiable Instruments Act (an existing Indian Law on a - 
subject in the List I within the meaning of section 107 of the 
Constitution Act). These provisions are in conflict with rules 3 
and rr, order 21, rule 2 (26) (3), Order 37 of the Code of Civil 
- Procedure (an existing Indian Iaw). In view of the decision of 
‘the majority of the Judges in Swbrakmanyan’s case (1) that decrees 
on promissory notes passed before the commencement of the Act 
do not come under Item No. 53 read with Item No. 28 of List I, 
the impugned provisions, must be held to be with respect to the 
Code of Civil Procedure and jurisdiction and powers of Couris 


(1) (1940) 3 F. L. J. 1. 157 573 CL; J. I. 
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with respect to matters outside the Federal List. They, therefore, 
come under Items Nos. 4 and 15 in List III. The repugnancy of 
the impugned provisions to the Code of Civil, Procedure (an 
existing Indian Law), has, therefore, been cured by the assent of the 
Governor-General. s 
Mr, P. N. Mitter > Attorney for the Applicants. i 
Messrs. B. N. Basu & Co; Attorneys for the Opposite Party. 


A. T. Mo P, R. Decree modified. 


t 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Harold Derbyshire, Knight, Chief Justice 
and Mr. Justice H. R. Panckridge, 


_ SRIMATI MAHALAKSHMI1 RAKHIT AND ANOTHER 
T. 
SRIMATI SHAMRANGINI ROY CHOUDHURANI.* 


Bengal Money-lenders Act (X B.C. of 1940), sections 31(a), and 30, interpreta- 
tion of—Interest on decree granted before the Act cane inte force; if can 
be interfered with—Proce edings of legislature, if can be called in aid in 
construing a statute. 

There is no section in the Bengal Money-lenders Act, 1940, that if a decree is 
passed whereby interest on the decretal amount is granted befcre the Act came 
into force, the judgment-debtor would be entitled to have that decree set aside or 
modified, by a disallowance of that portion of the decree by which interest is 
granted on the decretal amount. 


Section 31(a) prohibits the Court from passing any decree in which interest 
on the decretal amount is allowed and it would require very clear language in 
the Act to enable the Court to hold that it can revise or modify a decree passed 
prior to the commencement of. this Act, at a time when interest upon the amount 
decreed was admittedly legal. 


Section 30 of the Bengal Money-lenders Act, 1940 says that the borrowér 
shall not be called upon to pay after the commencement ci this Act, interest at a 
rate per‘annum exceeding those specified in the said section. This means that 
interest should be calculated according to the tenor of the agreement between ‘ 
the parties, but that the decree passed against the borrower should not exceed 


* Appeals from Original Orders Nos. 54 and 55 of 1940, against the judgment 
and orders of Mr. Justice Sen in the exercise of Originai Ciryil Jurisdiction, 
dated the 12th September, 1940. 
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the sum which would be due had the agreement provided for simple interest at 
eight percent. ‘ : 

A Court.is not entitled in a matter of construction of a statute to call in aid 
the proceedings of the legislature : 

Administrator-General of Bengal v. Prem Lal Mullick (1) and Debnarain Roy 
v. Jogendra Narain Deb (2) referred to. a 


Appeal by the Judgment-debtor. 


‘Application by a-defendant mortgagor under the Bengal Money- 
lenders Act. 


The material facts appear from the judgment. 

Messrs. B. C. Ghose and S. P. Chowdhury for the Appellant. 
Messrs. P. C. Basu and S. C. Roy for the Respondent. ` 
Tke judgment of the Court was as follows :— 


Panckridge, J.:—This is an appeal from the judgment of 
Sen, J., dismissing an application made by the defendant mortgagor 
under the Bengal: Money-lenders Act. 


The applicant asked for the mortgage transaction to be reopened, 
and also asked that, in taking the account, the mortgagor should not 
„be charged with compound interest, or charged with interest on the 
decretal amount, as provided by the final decree. 


The facts of the case are very simple. The appellant, on April 
7th, 1937, tooka loan from the respondent of Rs. r1,000, and 
executed a promissory note for that amount, the provision for 
interest being that it should be payable at the rate of 7% per cent. 
compound interest with quarterly rests. ‘To secure the principal and 
interest the appellant deposited by way of equitable mortgage the 
title deeds of a property called No. 19, Mohan Bagan Lane. 

\ 


The suit to enforce the mortgage was instituted on January 18th, 
1939, the interest claimed amounting to Rs. 642-3-9 pie. 


The suit was undefended, and on March 3rd, 1939, a preliminary 
decree was .passed. On June and, 1939, the Registrar made his 
report wherein. it was stated that on January 17th, 1940, the mortgage 
debt and interest would amount to Rs. 11,769-13-3 pie. k 

On April r5th, 1940, the final decree' for sale was made, and it 
was provided .in the decree that the decretal amount should carry 
‘interest at 6 per cent. -until realisation. 

Steps were taken to bring the property to sale, and while 


(1) (1895) L. R. 22 I. A. 107; I. L. R. 22 Cale. 788, 
(2) [1936] A. I. R. Calc. 593 (619). ` 
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the sale was pending, the present notice of motion was served on 
September 5th, 1940. i Fi 

Sen J., dismissed the application with costs on September, 
ath, i940. On September 14th, 1940, the property was sold, 
but the sale has not been confirmed pending the disposal of .this 
appeal. ` ' 

Three points are taken by the appellant, any of which, she’ says, 
entitles her to ask the Court to have the transaction reopened and, 
in terms of section 36 of the Bengal Money-lenders Act, to’ claim 
some of the reliefs provided thereby. 

Her first complaint is that the Court has allowed interest at the 
rate of 6 per cent. on the decretal amount as found due by the’ 
Registrar. Her objection tc this part of the decree is .based upon. 
section 31 of the Act. ‘The relevant portions of that section are as 
follows :— 5 

“Notwithstanding anything contained in any law for the time 
being in force, no Court shall, in any decree passed in any suit to 
which this Act applies—(a) if the loan to which the decree relates 
was advanced before the commencement: ct this ‘Act, allow any 
interest on the decretal amount”. 

The suit with which we are concerned is admittedly one which 
the Act is applicable, and the loan to which the decree relates was 
advanced before the commencement of the Act. f 

In dealing with the appellants contention the learned Judge 
observed as follows :— 

“It is contended that section 31 of the Bengal Money-lenders Act 
would entitle the petitioner to this relief”. 


He then refers.to a decision of his own on exactly the same 
point. That decision is Ratan Chunder Gupta v. Nirmal Chunder 
Neogy (1). ‘The observations of the learned Judge in that case'were 


as Bice :— 


“Learned Counsel, for the petitioner draws my attention to 
section 31 of the Act and he says that by reason of the provisions 
of that section_the petitioner would be entitled to re-open the 
decree because the Court has granted interest on the decretal 
amount, 

“Now, there is no section in the Bengal Money-lenders Act, 
so far as I am aware which says, that it a decree is passed 
whereby interest on the decretal amount is granted beforé the 
Act came into force, the judgment-debtor would be entitled to have 


(1) (1940% 45 C. W. N. 13. ; q AA 
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that decree set aside, or modified, by a disallowance of that por- 
tion of the decree by which interest is granted on the decretal 
amount”. - 


He then proceeds to set out the language of the section and he 


- goes on— 


_ “All that section 3r (a) says i that a Court shall not allow in 
‘a decree any- interest on the decretal amount. Now when does 
a Court allow interest on the decretal amount? It allows it at 
the time of passing the decree. That being so, the only inter- 
pretation that can be put on section 31 (a) is that it prohibits 
the Court from passing any decree in which interest ‘on the 
decretal amount is allowed. That is all that section does -and 
nothing more.”. , 

Sitting on the Original Side, I have myself followed this decision, 
and I am informed that other Judges have taken the same view. 


' However, on this occasion we have probably heard a more 


elaborate argument than had been addressed to the Judges of first 
instance, but nevertheless that argument has not caused me to 


. ‘change my opinion. 


The section says that 
“No Court shall, in any decree passed in any suit to which this 
Act applies, allow any interest on the decretal amount.” 


Now, what Courts are prohibited from. doing since the 


commencement of the Act is passing decrees allowing interest on 
the decretal amount, in cases where the loan, which is the- sub- 


ject-matter, of the suit, was advanced before the commencement of 


the Act. ' 

Mr. B. C. Ghose for the appellant argues thao one of the objects 
of the Act was to, abolish loans at: compound interest, and he has, 
I think, correctly pointed out that, where a decree is passed fora 
consolidated amount comprising both the principal sum advanced 
and interest thereon, the effect of allowing interest on the decree 


_is to allow interest upon, interest or, in other words, compound 


interest. 

I shall consider shortly how far his contention that the Act 
is aimed at abolishing compound interest is justified. In my 
opinion it would require very clear language in the Act to enable 
us to hold that the Court can revise or modify a decree passed 
prior to the commencement of the Act, at atime when interest 
upon the amount decreed was admittedly legal under section 34 of 
the Code of Civil Procedure and on this ground to reopen the 
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transaction and apply thé provisions of section 36. of the Bengal - 
Money: -lenders Act. 


oy 


The next point which i is taken is based on section 3c of the Act. 
The relevant provisions of the section are these :— 


“Notwithstanding anything contained in any law for the time be- , 
ing in force, or in any agreement; 

(1) no borrower shall be liable to pay after the commencement 
of this Act- 

(c) interest at a rate per annum exceeding in the case of 

(i) unsecured loans, ten per centum simple. 

(ii) secured loans, eight per centum simple. 

It is on the language of this section. that Mr. Ghose bases his 
submission that the Act is aimed at compound interest as such. He 
has referred to the English Money-lenders Act, 1926 and also to 
two Acts of Provincial Legislatures, the Eihar Money-lenders Act, 
and the Assam Money-lenders Act, arid he has. drawh attention to ` 


the fact that these three statutes in explicit terms make compound 
interest illegal. 


“I cannot see that any inference can pe drawn from these facts 
as to the proper construction of the Bengal’Act. Indeed, if any 
conclusion is permissible, it is that, for some reason or other, the 
Legislatures of Bengalin dealing with the relitions of borrowers 
and lenders, elected to relieve the hardships to which the 
borrowers were subjected, in some other way than by the method 
which commended itself to Parliament and to the Legislatures of 
Bihar‘and Assam. The fact that the sections making compound 
interest illegal in the statutes mentioned above are not’ reproduced in 
the Bengal Act; appears to me to be an obstacle i in Mr. Ghose’s way 
rather than an assistance to him. es 

Mr. Ghose has also referred’ to the Objects and Reasons of “the 
Bill, and to the report of the Select Committee to which the Bill was 
referred. To my mind, we are not entitled in a matter of construc: 
tion to call in aid the proceedings of the Legis’ature. There is high 
authority for this in the case of Administrator-Generai of Bengal v 
Prem Lal Mullik (1) which was emphasised i in a reported decision of 
this Court-—Debendra Narain Roy v. Jogendra Narain Deb (2). 

Mr. Ghose has referred to authorities ‘that lay it down that 
regard must be had, in construing an Act, to the circumstances in 
which it was passed, and the evils which it was designed to remedy, : 


(1) (#895) L. R. 22 I. A. 107 ; 1. L. R. 22 Calc. 788. 
(a) (1936) A. I.R. Cale. 593 (619). 


rx) 
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and also to what one reported decision calis its “context ‘and ° 


scheme ” 


} No one can read the Bengal Money-jendzrs Act without seeing 
that its main object was to alieviate the hardships to which debtors 


„were subject, and to ensure that-a borrower was not called upon 


to pay an extortionate sum by way of interest for the use of the 
lenders’ money. I imagine that in cases of ambiguity one would 
prefer a construction which, in the opinion of the Court, effects this 
object, but I can see no reason for holding that the Legislature 
intended to effect it in any particular way. If we find that the object 
has been effected, that is enough for us. l 

Now, section 39, if we give it the construction for which the 


- respondent contends, undou'tedly saves borrowers from being called 


upon to pay-an unconscionable amount for the financial accommoda- 
tion which they have received. It says that they shall not be called 
upon to pay, after the commencement of the Act, interest at a rate 
per annum receding in the case of secured loans eight per centum 
simple. 

It is admitted that in this case the amount which the Registrar 
has found due, working on the basis of compound interest does not 
exceed the amount which would be due on the loan had it been 
advanced at eight per cent. simple interest. 

Mr. Ghose does not contend that the lender should be entirely 
deprived of his interest, but hé argues that the stipulation of com- 
pound interest should be eliminated in calculating what is due. Jn 
my opinion the, construction ađopted by Mr. Justice Sen i3 the 
correct one, namely, that the interest should be calculated accor- 
ding to the tenor of the agreement between the parties, but 
that the deeree passed against the borrower should not exceed the 
sum which would be due had the agreement provided for simple 
interest at eight per cent. ‘his disposes of the two main contentions 
put forward by the appellant. 

Another point has been taken under section 35 of the Act. It 
is said that the proceedings are vitiated by the fact that there was 
no enquiry whether the sale of the entire mortgaged property was 
necessary to satisfy the decree. It issaid that the Registrar has 
erred in not holding such an enquiry, and that if he. had held it, 


. it may be that only a portion of the mortgaged property need have 


been brought to sale, and that the appellant would have retained 
the remainder. 
Mr. Benerji, on the other hand, argues that, either by inadver- 


tence or by design, -the Legislature has failed to make section’ 35 
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applicable to decrees’ m ade on the Original Side of the High 
Court. and he has drawn attention to the differences ` between 
the procedure for execution sales and for their’ proclamation 
prescribed by Order <1,. rule 66 of the Code, and the provi- 
sions in Chapter 27 of the Rules and Orders of the Original 
Side. : 

We do not propose to Cecide whetker section 35, a8 the rules 
now stand, can be applied to execution proceedings by this Court. 
I for one shouid be sorry to exclude them from the operation of 
section 35, if that section can possibly be made applicable, be- 
cause I imagine that a construction whicii makes the Act,\vork is to 
be preferred to one that makes it inoperative in the arbitrary way 
suggested. But on the facts of the case it seems to be reasonably 
clear that the entirety of the property was necessary tO satisfy the 
decree. a 

In the present appeal a single property was the subject-matter ` 
of the mortgage. Under our Rules in certain cases, of which this, 
is one, the property has to be surveyed and a reserve price fixed 
by the Registrar in accordance with the surveyor’s report. This 
was done in the present case and the poperty was sold. It can, 
therefore, be assumed that the reserve price was reached, for had 
it not been reached another sale would have been necessary or 
an application would have been made for leave to the Registrar 
to accept the highest bid. Jéven-so, the sale proceeds are not 
sufficient to satisfy the decree. This is satisfactory evidence 
that the entirely of the property Is necessary to satisfy the 
decree. 

The points that I have mentioned are the only ones which 
are raised in the appeal and, in our Opinion, the appellant fails 
on all of them. The appeal must, therefore, be dismissed with 
costs. i 

Appeal No. 55 of 1940. 

There is another appeal where the same points ae raised. The 
only difference is that two separate premises aie the subject .of the 
moitgage. A 1eserve price has been fixed with 1egard to each of 
them. One of them has been sold and the amount realised by its | 
sale leaves the decree unsatisfied. 

In the case of the other property, the reservé price hts not 
been reached. No. reason has been given to make us think that 
any useful purpose would be served by remanding this case to 
the Registrar for him to ascertain whether that picperty can be 
subdivided, and a portion sold sufficient to satisfy the decree. 
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From: all the “materials before us it appears that it will be 
necessary to-bring the second property to ‘sale again, and the pricc 
which is likely to be realised will not bein excess of that which is 
necessary to discharge the appellant’s liabilities. 


The‘same order therefore is made with regard to this appeal and 
it is dismissed with costs. 

Certified for two Counsels. 

Derbyshire, 0. J, :—I agree. 

K. P. Mustaphy : Attorney for the Appellants. 

Messrs. K. L. Roy, and N. L. Roy: Attorneys for the Res 
pondents. x 


P. R. Appeals dismissed. 


APPELLATE CIVIL — 


Before Mr. Juste L. K. Mukherjea and Mr. Justice 
C. C. Biswas. 


ATAMBA SINGH 
a 
GOPAL CHANDRA NAHA.* 


Furisdiction—Decree passed by one Subordinate Fudge, if can be executed by 

_ another Subordinate Fudge having same local jurisdiction—Code of Civil 
Procedure (Act V of 1998). section 38—Power of District Fudge to fass 
orders in contravention of the section—Civil Courts Act (XI of 1887), 
section 11(1)—Civil Procedure Cede, section 24—Transfer of case suo motu by 
Court. 


If two Subordinate Judges have the same local jurisdiction assigned to them, 
„itiş competent for the District Judge to distribute the business among the 
‘two officers, but that would not empower the District Judge tc make any order in 
contravention of section 38 of the Code of Civil Procedure and -direct that the 
decree passed by ore of the officers could be executed by the other. « f 


. * Appeal from Appeliate Order No. 204 of 1939 with Civil Rule No. 1219 (M) 
of 1939, against the order of-jN. L. Hindley Esq., District Jedge of Cachar, dated 
the 18th May, 1939, confirming the order of A. Rahaman, Esq., Deputy Com- 
missioner, Cachar as Subordinate Jvdge, dated the 6th March, 1939. 
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Section 11(1) of the Civil Courts Act cannot have any direct application to 
cases of execution after the decree has been passed. 


‘A mortgage suit was instituted in the Court of the ex-officio Subordinate 
Judge at Cachar. It was subsequently heard by the regular or .stipendiary 
Subordinate Judge anda decree was passed. The application for execution was 
presented by the decree-holder to the Deputy Commissioner as ex-officio Sub- 
ordinate Judge. Objections were made to the effect that the Deputy Commis- 
sioner was not competent to deal with the execution case ; 


Held, that the ex-officio Subordinate Judge namely the Deputy Commissioner 
had no jurisdiction to execute the decree. 


An order under section 24 of the Code of Civil Procedure can be made 
suo metu, 

Appeal by the Judgment-debtor. 

The material facts will appear from the judgment, 

Mr. Benoyendra Nath Falit for the Appellant. 


Mr. Satyendra Kishore Ghose for the Respondent. 
CAV 

The judgments of the Court were as follows : : 

Mukherjea, J.:—This appeal is on behalf of the judgment- 
debtor and is directed against an appellate order of the District 
Judge, Cachar, dated the roth of May, 1939, confirming a decision 
of the Deputy Commissioner of Cachar, exercising the powers of 
the Subordinate Judge. ‘I'o appreciate the point in controversy 
between the parties it is necessary to state a few facts :-— 


The Deputy Commissioner of Cachar has, by virtue of his 
office, all the powers of a Subordinate Judge within that District. 
There is also the regular or stipendiary Subordinate Judge of 
Sylhet and Cachar, who sits ordinarily at Sylhet but comes to 


- Cachar at such times as the District Judge determines for disposing 
` of Civil cases in that District. When the regular Subordinate Judge 


is not present at Cachar, the Deputy Commissioner, who is the 
ex-officio Subordinate Judge of that place, entertains all applica- 
tions and suits, which are triable by the Subordinate Judge. A 
practice is said to have grown upa according to which the regular 
Subordinate Judge deals with all contested suits valued at over 
Rs. 10,000, while the Deputy Commissioner is in charge of all non- 
contentious and uncontested matters above that value. There is 
also notification which is referred to in the judgment of the lower 
appellate Court, dated the 14th of September, 1905 by which all 
applications for execution are instituted in the Court of the Deputy 
Commissioner as Subordinate Judge. In the present case the 
respondent instituted a mortgage suit in the Court of the ex-officio 
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Subordinate Judge at Cachar. The suit was contested and was 
heard subsequently by the regular or stipendiary Subordinate Judge 
and a decree was made on the 21st of May, 1934. The applica- 
tion for execution was presented by the decree-holder to the Deputy 
Commissioner as Subordinate Judge. To that the judgment- 
debtor appellant raised objections, contending izer alia that the 
Deputy Commissioner was not competent to deal with the execution 
casc, he being neither the Court which passed the decree nor the 
Court to which the decree was transferred for execution. These 
objections were overruled by the Courts below and the judgment- 
debtor has come, on appeal, before this Court 

Unfortunately we are not possessed of sufficient materials which 
would enable us to determine with precision the powers of the 
Deputy Commissioner of Cachar as ex-officio Subordinate Judge, 
vis-a-vis the regular or stipendiary Subordinate Judge. The matter 
probably may have to be considered by this Court in its adminis- 
trative capacity. Mr. Ghose appearing on behalf of the respon- 
dent has argued before us that there is only one Subordinate 
Judge’s Court at Cachar, and this is presided over by the regular 
Subordinate Judge when he holds his circuits in that place. 
During the absence of the regular Judge, it is the Deputy Commis- 
sioner who presides over this Court. If the Court is one and the 
same and is presided over by different officers at different times, 
no difficulty can possibly arise and the decree passed by the regular 
Subordinate Judge can certainly be executed by the cx-ofticio 
Subordinate Judge. But here again, we are not in a position to 
say definitely that this is the real state of affairs. “fhe District 
Judge has not investigated the question properly and has only 
stopped by saying that the question can be looked at from this 


standpoint also. Mr. Ghose could not also satisfy us that when ~ 


the regular Subordinate Judge comes to Cachar, the ex-officio 
Subordinate Judge ceases to function and he cannot even dispose 
of those uncontested civil cases which are ordinarily triable by 
him. In the absence of such materials we are unable to hold or 
to proceed on the footing that there is really one Court of Subor- 
dinate Judge at Cachar which is presided over, sometimes by the 
regular Subordinate Judge and sometimes by the Deputy Commis- 
sioner. The District Judge in the body of his judgment has 
really proceeded upon the basis that there are two different Courts 
and he has said, that as both of them have the same local jurisdic- 
tion, it is for the District Tudge to make an order under Scc- 
tion 13(2) of the Civil Courts Act (Act XH of 1887), and he takes 
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the notification, dated the r4th of September, 1905, to be an order 
under that section. We do not think that this view can be accepted. 
In the first place, if the two Subordinate Judges had the same 
local jurisdiction assigned to them, it is certainly competent. for 
the District Judge to distribute the business among the two officers, 
but that would not empower the District Judge to make any order, 
in contravention of Section 38 of the Code of Civil Procedure. 
and direct that the decree passed by one of the officers could -be 
executed by the other. Tn the second place, we do not know that 
the notification itself was passed by the District Judge or was made 
under the provisions of Section 13(2) of the Civil Courts Act. 
Mr. Ghose also places reliance upon the provisions of Section 37(b) 
of the Code of Civil Procedure and his contention is that even 
ifthe Courts are different, still under the provisions of that sub- 
section the Court of the ex-officio Subordinate Judge can . be 
taken to be the Court which passed the decree. I do not think 
that this contention is sound under Section 37(b) of the Code, 
the expression “Court which passed a decree” is deemed to medn 
“where the Court of the first instance has ceased to exist or to 
have jurisdiction to execute it, the Court which, if the suit 
wherein the decree was passed was instituted at the time of 
making the application for the exeeution of the decree, would 
have jurisdiction to try such suit.” In this case it canrot be 
said that the Court of the regular Subordinate Judge has ceased 
to exist, or that the special jurisdiction which was vested in it 
has been taken away subsequent to the passing of the decree, and 
it also cannot be said that a suit can now be brought before the 
ex officio Subordinate Judge and disposed of by the same officer 
as contemplated by that sub-section. The utmost that can be said 
is that it is a case of temporary absence which is contemplated 
by Section r1(r) of the Civil Courts Act. That section lays down 
that “in the event of the death, resignation or removal of a Subor- 
dinate Judge.......cecccecseeeees or of his absence from the place at 
which his Court is held, the District Judge may transfer all or any 
of the proceedings pending in the Court of the Subordinate Judge 
either to his own Court or to any Court under his administrative 
control competent to dispose of them.” This section cannot, in 
our opinion, have any direct application for it cannot be held that 
it was a pending proceeding before the regular Subordinate Judge 
which the District Judge has by an order assigned to the ex-officio 
Subordniate Judge. In our opinion, on the materials before us, 
it is difficult to say that the ex-officio Subordinate Judge has 
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jurisdiction to execute the decree. It is conceded by the learned 
Advocate for the appellant that the ex-officio Subordinate Judge 
had jurisdiction to entertain the application for execution as it 
was filed during the absence of the regular Subordinate Judge, 
and his contention is that it is the regular Subordinate Judge who 
must be deemed to be in seisin of the case and hence competent 
to deal with it. In these circumstances the only way to regularise 
the proceeding is to pass an order under Section 24 of the Code 
of Civil Procedure by which the execution case, which must be 
deemed to be in the eye of Jaw pending in the Court of the regular 
Subordinate Judge, can be withdrawn from his file and can be 
transferred to and disposed of by the ex-officio Subordinate Judge. 
The District Judge in his judgment adverts to such a possibility. 
As an order under Section 24 of the Code’can be made suo motu 
without any application by the parties, we think that the only 
course open to us in these circumstances, is to exercise our powers 
under that section and to withdraw this execution case from the 
file of the regular Subordinate Judge at Cachar and transfer it for 
disposal to the file of the ex-officio Subordinate Judge. 


‘\ We desire to make it clear that this shouid not be observed as 
'a precedent in any future case and it would bz open to the Courts 
below to investigate on proper materials as to whether there is 
only one Court of the Subordinate Judge at Cachar which is 
presided over by different officers at different times. If any real 
difficulty arises, it would be competent to the Courts below to refer 
the matter to this Court. So far as this case is concerned we have 
no other alternative than to adopt the procedure indicated above. 

- The result therefore is- that the case will go back to the Court 
of the Deputy Commissioner at Cachar and he will dispose of the 
objections under Section 47 of the Code of Civil Procedure after 
giving his judgment on evidence on the question of adjustment 
which was raised’ in the petition of objection. 


We make no order as to costs in this appeal. 
No order is necessary in the connected Rule. 
Biswas. J. : —I agree. 


P, R Case sent back to ihe Court of 
i Deputy Commissioner at Cachar. 
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` Before Mr. Justice Syed Nasim Ali and Mr. Justice 


R. B. Pal. 
SUKUMARI GUPTA AND OTHERS i 
Crivit. 
E v. 
IQ4I. 
<i DHIRENDRA NATH ROY CHOWDHURY 


February, 24, 25, 26 


March, 10 AND OTHERS.* 
, 10. 





Common manager—Bengal Tenancy Act (VIII of 1885), section 95—Common 
manager appointed under the section, if can borrow—Position of common 
manager and the proprietors—Principal and agent—Indi.n Contract Act 
(IX of 1872), sections 182, 230—Common manager, if a public officer—Civil 
Procedure Code (Act V of 1908), section So—Payment of inéerest by common 
manager, if saves limitation—Jndian Limitation Act (IX of 1908), section 20 
—Proprietor, if a disqualified proprietor. 

Per Nasim Ali, F.: A proprietor or a set of proprietors of an estate under 
the management of a common manager appointed by the District Judge ynder 
section 95 of the Bengal Tenancy Act, is not precluded irom borrowing money 
without the permission of the District Judge for purposes unconnected with 
the management of the estate. Hecan pay off the debt incurred by him out of 
his share of the income of the estate which may be paid to him by the common 
manager or in any other way he likes provided he does not interfere with the 

. management of the common manager. A creditor therefore can lend money tu 
him agreeing to the repayment of the debt by such proprietor or set of proprie- 
tors. The common manager is not bound to pay directly to such a creditor out 
of the share of that particular proprietor or set cf proprietors in the profits ot 
the estate unless the Order of the District Judge to that effect is obtained. 


Ifa proprietor or set of proprietors wants to borrow money for purposes 
unconnected with the management of the estate and desires that the debts to be 
incurred by him or them is to be paid out of his or their shares of the profits of 
the estate in the hands of the common manager, sucha proposal can be con- 
sidered by the District Judge as a matter of dealing with the profits of 
the estate. 


Although a common manager is an officer of the Court, there is nothing in law 
which prevents a particular proprietor or a set of proprietors from authorising him 
to raise in his name a particular loan as their agent. 


A common manager was authorised by different sets of proprietors to raise 
for them separate loans in his name without undertaking any personal Nability 
and to repay the loans out of the share of those proprietors in the profits of the 
estate. Not all the proprietors but the different sets of proprietors were bénefited 
by these loans separately. He paid within the period of limitation, interest from 
time to time out of the share of the income of some only of the proprietors and 
endorsed these payments on the back of the bond in suit. Although thc interest 
was paid out of the shares of some of these proprietors only in the income ci ~ 


*Appeal from Original Decree No. 35 of 1938, against the decree ct K.N. 
Mitra, Esq., Subordinate Judge of Backergunj, ‘dated the gist August, 1957. 
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the estate, it was not disclosed by the common manager to the creditor and the 
creditor recived the interest presumably as paid on behalf of all the debtors : 


Held, that the claim of the creditor against all the proprietors was saved from 
the-bar of limitation by the provisions of section 20(1) of the Indian Limitation 
Act. The proprietors and not the common manager were liable on the bond 
executed by the common manager to the extent of loan taken by them. 


Per Fal, F.: A common manager appointed under section ¢5 of the Bengal 
Tenancy Act is a public officer within the meaning of section 80 of the Code of 
Civil Procedure, and a suit against him is a suit against the public officer. 


Beni Madhab v. Upendra Chandra (1) ; Jatindra Mohan v. Rebati Mohan (2) 
and Rebati Mohan v. Jatindra Mohan (3) referred to. 


An act of taking loan and giving bond, as common manager, appointed under 
section 95 of the Bengal Tenancy Act, is an act done bya public officer in his 
officia] capacity within the meaning of section 80 of the Code of Civil 
Procedure. 


A suit for non-payment uf money due upon a bond executed by a common 
manager cannot be said to relate to an act purporting to be done by the manager 
in his official capacity to attract the operation of section 80 of the Code of Civil 
Procedure and as such no notice as prescribed by that section was required for 
such a suit, 


Dubitante : Whether any leave from the District Judge was needed to bring 
a suit against a common manager : 


Dinshaw vy. Amritlal (4) referred to. 


Even if such leave is needed, it is not a condition precedent to the institution 
of the suit : 


Banku Behari v. Harendra Nath (5) ; Sarat Chandra v. Apurba (6) ; Maharaja 
of Burdwan v, Apurba (7) and Famsedji v. Husseinbhai (8) referred to’ 


If a Common Manager Acts as an agent specially constituted for the purpose 
of a loan he is not prima facie personally liable for the loan and section 230 of 
the Indian Contract Act exonerates him from such liability in the absence of any 
contract to that effect. 


Whethgy an agent, who has made a contract on behalf of his principal is to be 
taken to have contracted personally, or merely on behalf of the-principal, and, if 
personally, what is the extent of his liability on the contract, depends on the 
intention of the parties to be deduced from the nature and terms of the particular 
contract and the surrounding circumstances. 


Under section 20 of the Limitation Act as soon as thé’ payment is made within 


(1) (1919) 30 C. L. J. 279 ; 24 C. W. N. 138. 
(2) (1932) 1. L. R. 59 Cale. 951 ; 55 C. L. j. 8. 
(3) (1934) L. R. 61 I. A. 171 ; 59C. L. J]. 252. 
(4) (1931) I. L. R. 10 Pat. 379. 

(5) (1910) 15 C. W. N. 54. 

(6) (1911) 15 C. W. N. 925. 

(7) (1911) 15 C, W. N. 872. 

(8) (1920) I, L. R. 44 Bom. 903. 
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the specified time by specified persons, a fresh pericd of limitation for the debt 
cGmmences. 


Domi Lal v. Roshan Dobay (1) and other cases referred to. 


The fact that the payments were debited in the common manager's books to - 


the accounts of some of the proprietors only and were stated there as on the 
requisit’on of these proprietors would not affect the position in the absence of 
any evidence that while making these payments to the creditor the common 
manager did so with any such reservation. 


Section 20 of the Indian Limitation Act does not require any formal authori- 
sation. Such an authority may even be implied from the facts and circumstances 
of the loan : f 


National Bank of Upper India v. Banshidhar (2) referied to. 


As it was agreed between the common manager and ‘proprietors that, the 
former would discharge the latter's debt to the creditor in respect of both prin- 
cipal and interest, an authority was implied from the proprietor defendants to 
the common manager to pay the interest on their behalf as it became due, which 
is sufficient to make the payments of interest by common manager under 
section 20 of the Limitation Act. 

Per Curiam: The common manager appointed under section 95 of the 
Bengal Tenancy Act as such is an agent of the co-owners. He acted as such in 
raising this loan, never pledging his personal credit and never intending to. bind 
himself personally. The creditor also ‘shared this intention. In sucha case the 
proprietors alone will be liable. 

Per Pal, J.: Exact legal relationship of a comion manager appointed under 
section 9§ of the Bengal Tenancy Act with the proprietors as viewed from 
different angles stated. 


Distinction between a common manager appointed under section 95 of the 
Bengal Tenancy Act and a receiver appointed in a snit stated. 


Proprietors under a common manager are not disqualified like a ward of Court 
requiring any special care. 


The definition given in section 182 of the Indian Contract Act, does not limit 
the employment of an agent by the principal only but it includes an emyloyment 
by any authority authorised by law to make the employment. 


Appeal by the Plaintiffs. 

Suit for recovery of money on a bond. 

The material facts will appear from the judgment. 
Mr. Prafulla Kumar Roy for the Appellants. 


Mess:s. Jitendra Nath Roy, Bhagirath Chandra Das, Radhika 
Ranjan Guha, Amalendu Sen, Amulya Kumar Roy and Satlendra 
Nath Roy for the Respondents. 


(1} (1906) I, L. R. 33 Calc. 1278. 
(2) (1929) L. R, 57 L A. 1; 51 C. L. J. 56. 
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The judgments of the Court were as follows : 

Nasim Ali, J.:—This isan appeal by the plaintiff in a suit 
raised by him on March 16, 1936, for recovery of Rs. 8,000 as 
principal and interest on a bond (Exhibit 5) executed in his favour 
of July 23, 1924 by defendant No. 20 as common manager appointed 
under section 95 of the Bengal Tenancy Act of Sidhakati estate of 
which defendarits Nos. 1 to 14 are proprietors. 

The bond in suit was executed for Rs. 4,000 with the permission 
of the District Judge of Backergunj. 

Plaintiff's case is that out of this amount Rs. 2,340 was set off 
against his dues from the Sidhakati estate (hereinafter referred to 
as the ‘estate’) on account of a loan taken by Kali Kumar Ganguli, 
the previous common manager of the estate and that the balance 
namely, Rs. 1,660 was paid in cash to defendant No. 20. Plaintiffs 
case further is that defendant No. 20 as common manager paid to 
the plaintiff interest on this bond from time to time and that on 
account of the payment of interest on this loan the claim on the 
bond in suit has not been barred by limitation. 

The defence of the proprietor defendants in substance is that 
there was no consideration for the bond in suit at all and that even 
if there was any they were not bound to pay anything to the plaintiff 

‘as the alleged loan was not incurred ‘for the benefit of their estate. 
They also plead limitation. 

The defence of defendant No. 20 is that he is not at all liable for 
the bond in suit ‘and that the suit is not maintainable against him 
inasmuch as no notice under section 80 of the Code of Civil Proce- 
dure was served on him and the permission of the Court appointing 
him common manager to sue him was not obtained. 

The trial Judge has dismissed the suit. His findings are 
these :— 

(1) That out of the consideration of the bond in suit Rs. 2,340 
was set off against plaintiff's dues on account of a loan given by him 
in the Benami of one Sasi Bhusan to Kali Kumar, the previous 
common manager and the balance, viz., Rs. 1,660 was paid in cash 
by the plaintiff to defendant No. 20. 

(2) That the loan contracted by Kali Kumar was not for the 
benefit of the estate and that in any event the said debt could have 
been paid off by skilful management. 

(3) That there was no justification for borrowing Rs. 1,660 from 
the plaintiff by defendant No. 20 and that the said loan was not 
incurred for the benefit of the entire estate. ; 

(4) That defendant No. 20 obtained permission from the District 
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Judge to raise the loan of Rs. 1,660 by practising fraud upon the 
District Judge as well as upon defendants Nos. 1 to g and husband 
of defendant No. 10 for whose benefit the raising of the said loan 
was alleged by defendant No. 20 to have been necessary. 

(5) That the loan in question was contracted for a purpose 
unconnected with the estate and that the raising of'such a loan is not 
a legal duty of a common manager appointed under the provisions 
of the Bengal ‘Tenancy Act. 

(6) That defendant No. 20 was not competent to save limitation 
against the proprietors by paying interest on the disputed loan 
inasmuch as he was not their agent. 

(7) That the suit is not maintainable against defendant No. 20 as 
no notice under section 80 of the Code of Civil Procedure was 
served on him and as no permission of the District Judge to him 
was obtained. 

On June 3, 1920 Kali Kumar obtained permission of the District 
Judge to raise a loan of Rs. 2,400 from Sasi Bhusan Gupta to pay 
off debts amounting to Rs. 2,150 due to (a) Jogendra Nath Sen and 
others, (b) Rindhon Samity and (c) Jnanendra Mohan Roy Chou- 
dhury (Ex. 1A, Ex. 9B). He however, borrowed only Rs. 2,000 
(Ex. 4K, Ex. 4), Ex. 4] and Ex. C). Although the bond for 
Rs, 2,000 was executed in favour ‘of Sasi Bhusan (P. W. 4) his 
evidence shows that the money which was lent belonged to the 
plaintiff and that he was the dexamdar of the plaintiff. Out of this 
amount Rs. 1,700 was raised on behalf of defendants Nos. 1 to $ 
and Rs. 300 on behalf of defendart No. 9 (Ex. C). 

This amount of Rs. 2,000 would not have been raised by Kali 
Kumar on behalf of these nine proprietors only unless they had 
authorised him to do so. 

At the time when the bond in suit was executed Rs. 289 was due 
as interest on the amount raised on behalf of defendants Nos. r to 8 
and Rs. 51 was due as interest on the amount raised on behalf of 
defendant No. 9 [Ex. C ard Ex. A(6)]. The total amount due to 
the plaintiff on account of this loan at the time of the execution of 
the bond in suit was therefore, Rs. 2340. This amount was set off 
against the consideration of the bond in suit with the consent of 
defendants Nos. 6 to 9 (Ex. 16). 

The learned Advocates appearing on behalf of the proprietor 
respondents contended before us that the recovery of the debt con- 
tracted by Kali Kumar was barred by limitation at the time of the 
execution of the bond in suit. Iam unable to accept this conten- 
tion. There isno evidence in this case to show what was the 
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due date of the bond. Interest on this amount was paid by Kali 
Kumar and defendant No. 20 from time to time. The proprietors 
themselves consented to set off this amount against the consideration 
of the bond in suit. 


The materials on the record of the present case are not sufficient 
to show that Kali Kumar could have paid the debts due from defen- 
dants Nos. 1 to 9 by skilful management without borrowing any 
money. 

The learned Advocates appearing for the proprietor respondents 
assailed the finding of the trial Judge that the sum of Rs. 1,660 
which was a part of the consideration of the bond in suit was 
paid in “cash by the plaintiff to defendant No. 20. ‘The learned 
Judge has discussed the evidence on this point in his judgment. 
The evidence was criticised before us at great length by the learned 
Advocates for the proprietor respondents. I do not sec any force 
in this criticism. The evidence on this point clearly establishes 
that the plaintiff paid Rs. 1,660 in cash to defendant No. 20. I, 
therefore, affirm the finding of the trial Judge on this point. 

Defendants No. r to 8 applied to the District Judge for per- 
mitting defendant No. 20 to raise Rs. 1,000 for payment to them 
for the purchase of certain properties as there was no other means 
to get the said money except by borrowing. ‘Ihe evidence of 
defendant No. 20, is that defendant No.g and the busband of 
defendant No. ro approached him to raise loan on their behalf 
(Rs. 380 for defendant No.9 and Rs. 200 for the husband of 
defendant No. ro) and that he obtained the permission of the Dis- 
trict Judge to raise Rs. 1,660 in cash for payment to defendants 
Nos. r to 9 and the husband of defendant No. ro. 

The husband of defendant No. 10 died before the institution 
of this suit. Defendants Nos. 10, rr and 13 have not deposed in 
this suit. Defendant No. 9 in his evidence stated that he did not 
ask defendant No. 20 to raise any money on his behalf. ‘lhe 
evidence of defendant-No. 20 that the husband of defendant No. 10 
and defendant No. 9 asked him to raise money on their behalf finds 
support from his report to the District Judge. I therefore, see no 
reason to disbelieve his evidence. 

The account-books of the estate show that out of Rs. 1,660 
received by defendant No. 20 from the plaintiff as part of the 
consideration of the bond in suit, Rs. 35-9 was spent for the 
stamp and registration of the bond in suit, defendants Nos. 1 to 
8, the husband of defendants Nos. ro and rı to 13 were paid 
Rs, tog and Rs. 2co respectively and that Rs, 380 was credited 
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ON to the account of defendant No. 9 [See Ex. A(s), Ex. A(6) Ex. A(7), 
1941, and Ix. A(8) ]. ‘The account-books also show that defendant No. 9 


Sukumari Gupta Withdrew monies from this account from time to time. Ido not 

emt believe the evidence of defendant No. 9 that he did not receive 
Dhirendra Nath š j 

Roy Chowdħuy, any money from the common manager. I also do not believe 

Nasim Ali the evidence of defendant No. r2 that he and the husband of 
asim Ali, F. , : 

— defendant No. ro and defendants Nos. 11 and 13 did not receive 

Rs. 200 inasmuch as I find no sufficient reason to hold that the 

entries in the accouni-books of the estate are false. The husband 

of defendant No. ro was the Karta of the joint family of which 

defendants Nos. 11 to 13 were members. He asked defendant 

No. 20 to raise Rs. 200 to enable him to acquire certain properties 





jointly with defendants Nos. 1 to 8. Certain properties in his 
name and the name of defendants Nos. 11 to 13, were acquired 
jointly with defendants Nos. 1 to 8 (Ex. 7 and Ex. 8) and -this 
amount was spent in connection with this acquisition. ° 

The trial Judge has found that defendant No. 20 obtained 
permission from the District Judge by submitting a fraudulent 
report. ‘The reason given by the learned Judge in support .of his 
finding is this: at the time when defendant No: 20 applied to 
the District Judge for permission to raise the loan in question he 
had sufficient funds in his hand on bebalf of defendants Nos. 1 
to gand the husband of defendant No. ro and defendants Nos. / 
11 to 13. He did not disclose the existence of this fund- to the 
District Judge or to these defendants. 

The evidence of defendant No. 20 is that this money was not 
actually available to him as it was in the custody of the son of 
Kali Kumar who was the de facto manager of the estate. The 
evidence in this case shows that though defendant No. 20 was 
appointed common manager of the estate after the death of Kali 
Kumar, Kali Kumar’s son Akshoy was the de facto manager of the 
estate and that the proprietors were aware of this fact. ‘It seems 
to me that the’defendant No. 20 as well as the defendants Nos. r 
to 9, the husband of defendant No. ro and defendants Nos. 11 to 
13 knew that defendant No. 20 had no money actually in his 
hand on their behalf. Defendant No. 20 should have disclosed 
this fact to the District Judge. The very fact that the defendants 
Nos. 1 to 8 in their petition stated that the defendant No. 20 
was not ina position to pay to them except by borrowing and 
the fact that the permission to raise the loan was given ‘by the 
District Judge at their instance indicate that defendant: No. 20 
did not intentionally suppress this fact from the District Judge. 
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As the proprietors on whose behalf the defendant No. 20 raised 
the money were all aware of the real state of affairs, I am not 
prepared to say that he practised any fraud upon them. 

The endorseinents on the back of the bond in suit show the 
payment of interest by defendant No. 20 as common manager from 
time to time. The account-books of the estate show that interest 
on the bond in suit was paid only out of the share of deferdants 
Nos. 1 to 8 in the income of the estate. 

Tt was contended on behalf of the proprietor defendants that 
the loans given by the plaintiff to Ram Kumar or to defendant 
No. 20 were not dona fide loans as he was in collusion with them. 
I, however, find no reliable evidence in support of this contention. 
On the other hand, the evidence in this case clearly shows that 
plaintiff lent money to{the common managers relying in good 
‘faith on the permission granted by the District Judge to raise 
these loans. 

My findings, are these : 

(1) That defendants Nos. 1 to 9 authorised the previous 
common manager Kali Kumar to raise Rs. 2,000 on their behalf 
without’any personal liability on the part of Kali Kumar. 

(2) That Kali Kumar raised this loan from the plaintiff without 
incurring any personal liability with the permission of the District 
Judge and paid off the debts of defendants Nos. 1 to 9 out of 
this loan. 

(3) That Kali Kumar and defendant No. 20 paid interest on 
this loan out of the share of defendants Nos. 1 to g in the income of 
the estate in their hards. 

(4) That at the time of the bond in suit, defendants Nos. 1 
to 9 acknowledged their liability to the plaintiff for Rs. 2,370 
and proposed to set off this amount against the consideration of the 
bond in suit. 

(s) That defendant No. 20 thereupon obtained the permission 
of the District Judge to set off this amount against the consideration 
of the bond in suit. 

(6) That the defendant No. 20 was authorised by defendants 
Nos. 1 to 9 and the husband of defendant No. to to borrow Rs. 1,660 
in cash from the plaintiff for payment to them. 


(7) That defendant No. 20 thereupon borrowed this amount 
with the permission of the District Judge and executed the 
bond in suit and that this amount was received and spent by 
defendants Nos. tto 9, the husband of defendant No. 10-and 

- defendants-Nos. 11 to 13 for their benefit. Defendant No. 20 did 
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cri not by this amount make himself personally liable for the amount 
1941, secured by the bond. 
Sukumari Gupta (8) That the plaintiff in good faith advanced money to Ram 


he Ee Kumar and defendant No. 20 relying on the permission of the 
Dhirendra Nath eee i / Spas 
Roy Chowdhury. District Judge, knowing full well that there was no personal liability 
Nasim Ali, Y. on their fart to pay the debts. 


are (9) That the defendant No. 20 did not practise any fraud 
either upon the District Judge or upon the proprietors of the 
estate. 


(10) ‘That defendant No. 20 as common manager paid interest 
on the bond in suit from time to time out of the share of defen- 
dants. Nos. 1 to 8 in the income of the estate having been authorised 
to do so by defendants Nos. r to 8. 

The question then arises whether on these findings, plaintiff is 
entitled to get any relief in this suit, and if sO, against whom 

I am not aware of any authority or principle which precludes 
2 proprietor or a set of proprietors of an estate under the manage- 

: ment of a common manager appointed by the District Judge under 
Section 95 of the Bengal ‘Tenancy Act from borrowing money 
without the permission of the District Judge for purposes uncon- 
nected with the management of the estate. He can pay off the 
debt incurred by him out of his share of the income of the estate 
which may be paid to him by the common manager or in any 

; other way he likes provided he does not interfere with the manage- 
ment of the common manager. A creditor, therefore, can lend 
money to him agreeing to the repayment of the debt by such 
proprietor or set of proprietors. The common manager is not 
bound to pay directly to such a creditor out of the share of that 
particular proprietor or set of proprietors in the profits of the estate 
unless the order of the District Judge to that effect is obtained as 
under Section 98, clause 4 of the Bengal Tenancy Act the common 
manager is to deal with and distribute the profits of the estate in 
accordance with the orders of the District Judge. : 

Ifa proprietor or a set of proprietors wants to borrow money 
for purposes unconnected with the management of the estate and 
desires that the debts to be incurred by him or them is to be paid 
out of his or their shares of the profits of the estate in the hands 
of the common manager, such a proposal can be considered by 
the District Judge as a matter dealing with the profits of the 
estate. 

The object of the permission of the Distriat Judge authorising 
Kali Kumar and defendant No. 20 to raise the loans in question 
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was to enable the common manager to repay the debt out of the 
share of the profits of the proprietors who wanted those loans. 


Although the common manager is an officer of the Court, there 
is nothing in law which prevents a particular proprietor or a set of 
proprietors from authorising him to raise in his own name a parti- 
cular loan as their agent. In this view of the matter, Kali Kumar 
may be considered as agent of defendants Nos. 1 to 9 for raising 
the loan of Rs. 2,000 from the plaintiff in the year 1920 and defen- 
dant No. 20 may be considered as agent of defendants Nos. 1 to 9 
for setting off their debt against the consideration of the bond in 
suit and as agent of defendants Nos. 1 to 9, husband of defendant 
No. ro for borrowing Rs. 1,660 in cash on the bond in suit. 

Out. of the consideration of the bond in suit, defendants Nos. 1 
to 8 have been benefited to the extent of Rs. 3,069, defendant 
No. 9 to'the extent of Rs. 731 and defendants Nos. 10 to 13 to 
the extent of Rs. 200, Defendant No. 20 was authorised by the 
defendants to raise the loan in question in his name without under- 
taking any personal liability and to repay the loan out of the share 
of these defendants in the profits of the estate. He paid within 
the period of limitation interest from time to time out of the share 
of the income of these defendants and endorsed these payments 
on the back of the bond in suit. Although he paid the interest 
out of the share of defendants Nos. 1 to 8 only in the income of 
the estate, he did not disclose this to the plaintiff. Plaintiff 
received interest presumably as paid on behalf of all the debtors. 
The claim against defendants Nos. 1 to 13 on the bond in suit is, 
therefore, saved from the bar of limiiation by the provisions of 
Section 20(1) of the Indian Limitation Act. 

As defendant No. 20 did not undertake to pay personally the 
amount due on the bond in suit and as this was known to the 
plaintiff, plaintiff cannot get any relief against defendant No. 2o., 
Defendants Nos. 1 to 13 only are, therefore, liable on the bond 
in suit, 

Under the provisions of the Bengal Money-lenders Act, 1940, 
plaintiff appellants are entitled to receive Rs. 4565 from defendants 
Nos. 1 to 8 (now represented by respondents Nos. 1 to 7); Rs. 1141 
from defendant No. g (now represented by respondent No, 1); 
and Rs. 354 from defendants Nos. ro to 13 (respondents Nos. 9 
to 14.) 

Respondents Nos. 1 to7 will pay Rs. 4565 in g instalments 
specified below :— 


April 30, 1941 Ses is Rs. 500 
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April 30, 1942 sh -| Rs. 500 
April 30, 1943 s3 oe Rs. 50c 
April 30, 1944 sis see Rs. 500 
April 30, 1945 ee fee Rs. 500 
April 30, 1946 ‘ea ish Rs. 500 
April 30, 1947 “ie sie Rs. 500 
April 30, 1948 is ess Rs. 500 
April 30, 1949 on sts Rs. 565 


Respondent No. 8 will pay Rs. 1141 according to the following 
instalmc nts :— 


April 30, 1941 es vee Rs. roo 
April 30, 1942 ei se Rs. too 
April 3:, 1943 ica saw Rs. 100 
April 30, 1944 on ak Rs. 100 
April 30, 1945 eee ssi Rs. 100 
April 30, 1946 as a Rs. too 
April 30, 1947 wed aa Rs. 100 
April 30, 1948 sa Sak Rs. 100 
April 30, 1949 sik sai Rs. tco 
April 30, 1950 3 28 Rs. 100 
April 30, 1951 eee ‘4s Rs. 141 


Respondents Nos. 9 to r4 will pay Rs. 354 according to the 
following instalments :— | ; 


April 30, 1941 Rs. 54 
April 30, 1942 Rs. roo 
April 30, 1943 Rs. roo 
April 39, 1944 Rs. Too 


The result, therefore, is that this appeal is allowed. The suit is 
decreed as directed above. The decree of the trial Judge dismissing 
the suit against the other defendants is affirmed. 

The parties in this suit will bear their own costs throughout in 
the trial Court as well as in this Court. 


Pal, J.:—I agree that the appeal should be allowed and the 
suit decreed in the manner directed by my learned brother. 

The broad circumstances of the case are these: 

The plaintiffs suit is for the recovery of money due upon a regis- 
tered bond executed by defendant No. 20 who at that time was the 
common manager of the estate of the defendants Nos. 1 to 14. 

One Kali Kumar Ganguly was‘appointed the common manager 
of the estate of the defendants Nos. 1 to 14 (Sidhakathy Estate) 
under Section 95 of the Bengal Tenancy Act, sometime in 1913. 
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On rst June, 1920 Kali Kumar applied to the District Judge , 


of Backerganj for permission to raise a loan of Rs. 2,400 from Sushy 
Bhusan Gupta at the interest of 10% in order to repay certain 
debts of the estate. j 

On 3rd June, 1920 the District Judge granted the permission 
and Kali Kumar took a loan of Rs. 2,000 from Sushy Bhusan. 
Kali Kumar died in 1924. 

Defendant No. 20 Khagendra Nath Chatterjee, was appointed 
permanent common manager of the estate in his place under 
Section 95 of Bengal Tenancy Act on 3rst March, 1924 though 
even before that he was so appointed temporarily on and from 31st 
March, 1924. 

On a2ist July, 1924, defendants Nos. 1 to 8 applied to the 
District Judge, Backerganj, praying that the common manager might 
be permitted to raise a loan of Rs. 1,000 from the plaintiff in order 
to enable them to purchase a property. 

In the petition defendants Nos. 1 to 8 made it clear that if the 
debt was not in the meantime repaid by the common manager they 
would repay it out of their own funds if and when they would get 
the estate released from the common manager. - 


On 22nd July, 1924 the then common manager, Khagendra 
Nath Chatterjee, submitted a report stating that the creditors of 
the estate (viz. Sushy Bhusan Gupta Rs. 2,000 and Rs. 340 and 
Loan Office Rs. 500 and Rs. 160) were pressing for repayment. He 
prayed for permission to raise a loan of Rs. 4,000 $ the following 
purposes :— 

Viz :—Rs. 1,000 for defendants Nos. 1 to 8 for purchase of 
property. 

Rs. 200 for Lalit Mohan Roy eee husband of defen- 
dant No. 10. 

. Rs. 300 for Kulada Charan Choudhury dinin No. 9. 

Rs. 2,500 to repay loans of the estate. 

In the said petition the loan was proposed to be allocated to 
the different proprietors in the following manner. 


In the petitioners share (że. defendants Nos. 1 





to 8) a .. Rs. 3,069 

In Kulada Babu’s share (defendis No. a e- Rs. 731 
In Lalit Babu’s"share (defendant No. 10) - Rs. 200 
Total .. Rs. 4,000 


It was further stated in the report that the proprietors had 
agreed to the proposal. 
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On this report of the common manager the District Judge called 


“for a report from the Sheristadar and the latter on 23rd July, 1924 


submitted his report 1ecommending that the proposed loan of 
Rs. 4,000 might be sanctioned. In his report the Sheristadar also 
pointed out that the total amount of Rs. 4,000 to be so raised was 
to be repaid from the proprietors’ shares as noted in the report of 
the common manager and that the proprietors had agreed to the 
proposal. On the same day the District Judge sanctioned the 


“proposal and in his order sanctioning the same referred to the peti- 


tion of the defendants Nos. 1 to 8 and to the report of the common 
manager. 

‘The plaintiff advanced the amount on the basis of this sanction 
and with the full knowledge of the contents of the petition of the 
proprietors and of the reports. After the loan the common manager 
credited the several accounts of the different groups of proprietors 
in the following manner : 


Dhirendra and others. Kulada. Lalit. 
Defendants Nos. 1 Defendant No. 9. Defendant No. 10. 
to 8. : 

Rs. 3,069. -Rs. 731. Rs. 200. 


Thus he complétely gave effect to the proposal made in his 

report. 

In raising this loan the bond in suit for Rs. 4,000 was executed 
by the common manager in favour of the plaintiff and in it the 
petition of the proprietors and the report of the common manager 
were recited. ‘The recital in the bond of the necessity for the loan 
was the repayment of Sushy Bhusan’s debt, the purchare of pro- 
property and various other purposes. The bond was executed 
and registered on the same date, vis. 23rd July, 1924. 

An attempt has been made to show that the actual disbursement 
of the money thus raised by the loan was not in the above propor- 
tion. The evidence does not support this contention and in my 
opinion this is not material for the purposes of the plaintiff. There 
is no doubt that the common manager credited the entire amount as 
stated above and that the different sets of the proprietors as indi- 
cated above took the benefit of the loan. 

The due date for repayment of the loan was given in the bond 
as Chaitra 1331 B. S. (13th April, 1925) and the interest stipulated 
for was 10% per annum. The common manager (defendant No. 20) 
made the following payments towards interest :— 

26th Jaistha, 1332 B. S. 


oth June, 1925 





cae tee Rs, Ioo 
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28th Chaitra, 1334 B. S. 




















— Rs. 100 
roth April, 1928 > 
. 31st Chaitra, 1334 B. S. 
Rs. 125 
13th April, 1928 
16th Bhadra, 1335 B. S. 
Rs, 80 
rst September, 1928 
3rd Chaitra, 1336 B. S. 
Rs. 80 
t7th Maroh, 1930 
sth Magh, 1337 B. S. 
———- Rs. 350 


Toth January, 1931 
After giving credit for these payments the ‘amount still due on 
the bond on the date of the suit (16th March, 1936) stood at 
Rs. 10,545-12-9. The plaintiff claims Rs. 8,coo. 


The plaintiff's case is that the proprietor defendants are person- 
ally liable for the amount and he bases his claim in this respect 
on the following grounds :— 
© 1. That according to law, justice, equity and contract, the 
defendants are bound to repay the dues on the bond in suit per- 
sonally, and also on the basis that their estate is liable therefor 
(plaint, para 6) : 

2. That the proprietor defendants are personally liable for the 
amount claimed— 

(a) in view of their promise that if the amount borrowed from 
the plaintiff was not paid by the common manager out of the estate, 
the proprietor defendants would pay it personally.......cccceeeeeeeee oa j 

(b) the amount having been borrowed from the plaintiff by 
the common manager with the consent,of the proprietors and the 
permission of the District Judge for the benefit of their estate and 
for purchasing new properties on behalf of the estate............eee 

(Plaint, para i 

(c) the defendants by their application dated 13th July, 1924 
having appointed defendant No. 20 Khagendra Nath Chattopa- 
dhyaya as their agent for purchasing properties in their behalf and 
borrowing money therefor and the said Khagendra Nath Chattopa- 
dhyaya having borrowed the said sum from the plaintiff........0..... 

` (Plaint, para 9). 

The present suit was instituted on the 16th March, 1936 and 
the plaintiff sought to save limitation against the proprietor defen- 
dants by the several payments on account of interest made by the 
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common manager as above ‘stated. These payments were duly 


endorsed on the back of the bond by the common manager. The - 


several endorsements on the back of the bond were made in the 
following manner : 
“ Paid out Of interest ON.......ccceseeeeeee renee 


Khagendra Nath Chattopadhyaya, 
Common Manager 
(date) Me 
It may be pointed out here that though the endorsements stood 
as above all the payments were debited in his accounts by the 
common manager to the account of the defendants Nos. 1 to 8 
and were stated thrre as on the requisition of those defendants. 


The learned Subordinate Judge dismissed the suit as against 
all the defendants, taking the view. ‘ 
1. That as regards the defendant No. 20 (the common mana- 
ger), he was an officer of the Court and was not an agent of ‘the 
proprietors. The plaintiff had not taken the permission of the 


District Judge nor had served any notice under Section 80 of the, 


Code of Civil Procedure to bring a suit against him. The plaintiff’s 
suit against the defendant No. 20 was not therefore legally main- 
tainable against him, through the defendant was no longer the 
common manager of the estate ; . 

2. that as regards the other defendants, the loan covered by 
the bond (Ex. 5) was not incurred for the benefit of the entire estate, 
inasmuch as the raising ofa loan for a purpose unconnected with 
the estate could-not be called a legal duty under the provisions of 
the Bengal Tenancy Act, and inasmuch as there was no knowing 
whether the loans referred to in Kali Kumars petition were con- 
tracted for the benefit of the estate ; 

3. that the claim was also barred by limitation inasmuch-as 
the payment to the common manager were ineffective for the 
purposes of Section 20 of the Limitation Act. 

(a) because the common manager was not an agent of the 
proprietors ; 

(b) because he could not bind the proprietors, ‘the loan not 
having been contracted for the benefit of the entire estate repre- 
sented by the proprietors. 


In the result, the learned Subordinate Tee dismised the suit,- 


being of opinion “that the suit against the defendant No. 20 
Khagendra was not maintainable for non-service of notice under 
Section 80, Civil Procedure Code, and for not taking the permis- 
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sion of the District Judge to institute the suit against him.” As 
against the other defendants he found that the proprietors defen- 
dants Nos. 1 to g could not be responsible for the plaintiff’s 
claim as the account of the common manager defendant No. 20 
had not been adjusted and as the estate had not been benefited 
by the loan.contracted by the common manager. 


The plaintiff has preferred the present appeal against this 
decision. 


The case raises several points of law and fact. In my opinion 
these can be best considered by taking them differently with the 
different sets of the. defendants. 

As regards defendant No. 20 the common manager, the points 
that shall have to be considered are : 

1(a) Whether any notice under Section 80 of the Code of 
Civil Procedure was necessary for this case. 

(b) Whether leave of the District Judge to sue the common 
manager was needed in this case. If so, what will be the conse- 

` quence of not taking such leave ? 


2, Whether the common manager was liable personally for 
the debt. ` i ` 


_ As regards the other defendants, the following points will require 
our consideration and will affect them equally, viz — 

1. The scope and extent of the power of the common manager 
appointed under Section 95 of the Bengal Tenancy Act, to raise 
any loan with the sanction of the District Judge. 

2. Whether the purpose of the loan will affect the liability of 
the parties in respect thereof. 


-3. The extent of the liability of the proprietors to the creditor . 


in respect of the loan incurred by the common manager with the 
sanction of the District Judge. 


As regards defendants Nos. 1 to 8, the points to be considered 
are— 


1. Whether the common manager was constituted their agent— 

(a) for the purpose of raising the loan of Rs. 1,000. 

(b) for the purpose of raising the loan of Rs. 3,069. 

2. Whether payments made by the common manager saved 
the bar of limitation as against them. 

As regards defendant No. 9, we shall have to consider :— 

1. Whether the common manager was constituted his agent— 

(a) for the purpose of raising the loan of Rs. 300. 

(b) for the purpose of raising the loan of Rs. 731. 

2. Whether the payments of interest made by the common 
manager would saye the bar of limitation as against him, 
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As regards defendants Nos. ro to 13, the points that require our 

1941. consideration are :— g 

Silme Giph “1. Whether the common manager was constituted. their agent 
ov for the purpose of raising the loan of Rs. 200. 

Dhirendra Nath . 

Roy Chowdhury. 2. Whether the payments of interest made by the common 

i Pal 7. manager would save the bar of limitation as against them. i 

—- In any event the plaintiff’s claim shall have to be reduced in 
view of the provisions of the Bengal Money-lenders Act, 1940. 

I shall take up the case against defendant No. 20. 

Section 80 of the Code of Civil Procedure lays down that 
“No suit shall be instituted............0.. against- a public officer in 
respect of any act purporting to be done by such public officer in 
his official capacity, until the expiration of two months next after 
notice in writing has been............ delivered to him... 

Section 2(17) of the Code of Civil Procedure defines the expres- 
sion ‘public officer’ and the said definition is wide enough to include 
a common manager appointed under Section 95 of the Bengal 
Tenancy Act. Besides there is ample authority in support of the 
view that the common manager appointed under Section 95 of the 
Bengal Tenancy Act, like a Receiver appointed in a suit under 

< Order 40, rule r Civil Procedure Code isa public officer within 
the meaning of Section 80, Civil Procedure Code. Bent Madhab v. 
Upendra Chandra (t); Lalit Kumary. Rabati. Mohan (2) ; Rabati 
Mohan x. Jatindra Mohan (3), may be cited in support of this 
view. 

So far as the defendant No. 20 is sought to be made liable as 
the common manager, the suit will be against a public officer within 

` the meaning of Section 80, Civil Procudure Code. - 

The question is whether it can be said to be “ in respect of any 
act purporting to be done by such public officer in his official 
capacity.” 

Assuming that the loan was taken by the common manager as 
such and the bond was given by him as common manager the act 
of taking the loan and executing the bond will be ‘act done by a 
public officer in his official capacity.’ The question, therefore, is 
whether the present suit can be said to be in respect of this Act. 

In Jatindra Mohan Ghosh v. Rabati Mohan Das (4) Mukerji, J., 
assumed that a suit founded on a mortgage given by a common 


(1) (1919) 30 C. L. J. 279; 24 C. W. N. 138. 

(2) (1932) 55 C. L. J. 8; I. L. R. 59 Calc. 961. 

(3) (1934) L. R. 61 I. A. 171 ; 59 C. L. J. 252. 

(4) (1931) L L. R. 59 Calc, 961 (976) ; 55 C. L. J 8 (20). 
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manager will require a notice under Section 80, Civil Procedure 
Code if instituted against that common manager. From this he 
further concluded that such a suit even if brought against his 
successor-in-office will equally require the notice. On appeal, the 
Judicial Committee reversed this decision and observed: “In 
the case of a suit against a public officer it is only where the plaintiff 
complains of some act purporting to have been done by him in 
his official capacity that notice is enjoined. Counsel for the first 
respondent contends that this condition was satisfied by the execu- 
tion of the mortgage, or, alternatively, by the failure to pay off the 
mortgage. In their Lordships’ opinion, either branch of this conten- 
tion is sufficient to bring the section into play in the present case. 
On the first branch it is sufficient to point out that the mortgage 
was not executed by the first respondent, but by a former manager, 
and that the appellant does not complain in any way of the execution of 
the MOPELASC oenen On the alternative contention their Lord- 
ships are unable to hold that-non-payment by the first respondent 
is ‘an act purporting to be done by’ the manager ‘in his official 
capacity’. Under the general definitions contained in Section 3 
of the General Clauses Act, 1897, an ‘act’ might include an illegal 
omission, but there clearly was no illegal omission in the present 
case. It is also difficult to see how mere omission to pay either 
interest or principal could be an act purporting to be done by the 
manager in his official capacity ”.* In my opinion, on the autho- 
rity of this dicision of the Judicial Committee a suit of the present 
description will not be one coming within Section 80, Civil Procedure 
Code. The act of executing the bond or taking the loan is the 
act done by the manager ; the transaction is the result of that act, 
A suit founded on a mortgage may be a suit in respect of the 
mortgage, but it need not be a suit in respect of act which resulted 
in the mortgage. If there is any complaint in respect of that act,— 
if, for example, there is any complaint in respect of execution of 
the mortgage,—the suit will be a suit in respect of that act. 


The omission complained of by the plaintiff is the omission to 
pay off the amount and the suit is no doubt in respect of this omis- 
sion. But this omission cannot, be said to be an act purporting to 
be done by the manager in his official capacity. 


In my judgment, notice under Section 80 of the Code of Civil 
Procedure was not required for the present suit. 


\ 


It is. doubtful whether any leave to sue the common manager 


* See 50 C. L. J. 254, 255—Ea. 


373 


Civit, 


1941. 
N e 
Sukumari Gupta 


v. 
Dhirendra Nath 
Roy Chowdhury. 





Pal, F. 


374 

Civit, 
Suoni CARE 
Dhirendra Nath 


Roy Chowdhury. 


Pal, F. 


THE CALCUTTA LAW JOURNAL. [Vor 73. 


was needed in this case: Dinshaw v. Amritlal (1). ‘Even assum- 
ing that such leave was needed, it was not a condition precedent 
to the institution of the suit. Banku Behariv. Harendra Nath (2); 


Sarat Chandra v. Apurba (3); Maharaja of Burdwan v. Apurba 


(4); Jamsedji v. Husseinbhat (5). The plaintiff should have given 
time to take such. leave before dismissing the suit on this ground. 
Rustompt v. Frederick Gaeble (6). wo 

As regards the question of personal liability of the common 
manager, I am inclined to the view that in the facts and circums- 
tances of. the present case, in raising this loan the common manager 
was constituted an agent for the special purpose of the transac- 
tion and acted as such agent for the different groups of the proprie- 
tors. In any case in this transaction neither the common mahager 
intended to pledge his personal credit,—himself looking for an 
indemnity to the assets of the cstate under his management,— 
nor did the creditor (plaintiff) accept his personal credit, ultimately 
looking forward to. the benefit of his debtors’ right of indemnity 
out of the assets of the estate. The common manager came in on 
special requisition and only as the convenient person, being ina 
better position to pay off the loan out of the profits of the estate 
available to the respective proprietors on future distributions.. 


In this view of the transaction the liability of the parties in 
respect of it shall stand as follows : 


1. Defendant No. 20 shall not be personally liable. 

2. Defendants Nos. 1 to 8 shall be liable only in respect of 
Rs. 3069 of the loan, this being the portion of the Ioan raised for 
them on their special requisition. 

3. Defendant No. 9 shall be liable only in respect of Rs. 731 
of the loan, this portion being raised for him and he having 
accepted the transaction. 

4. Defendants Nos. 10 to 13 shall be liable only in respect of 
Rs. 200 of the loan, this being raised for them and they having 
accepted the transaction. 

The liabilities of the defendants Nos. 1 to 13 as above 


(1) (1ga1) I, L. R. 10 Pat. 379. 
(2) (1910) 15 C. W. N. 54. 

(3) (1911) 15 C. W. N. 925. 

(4) (1911) 15 C. W. N. 872. 

(5) (1920) 1. L. R, 44 Bom. 903. 
(© (1b19) I. L. R. 46 Cale. 352. 
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specified shall, of course, be subject to the bar of limitation, if 
any. 

If the common manager be looked upon as an agent specially 
constituted for the purposes of this loan, then prima facie he is 
not personally bound by it. Section 230 of the Indian Contract 
Act exonerates him from any such liability in the absence of any 
contract to that effect. The question whether an agent, who has 
„made a contract on behalf of his principal, is to be taken to have 
contracted personally, or merely on behalf of the principal, and, 
if personally, what is the extent of his liability on the contract, 
depends on what appears to have been the intention of the 
parties, to be deduced from the -nature and terms of the par- 
ticular contract and the surrounding circumstances. In the 
present case, my reading of the situation is that the parties 
intended— 

1. that the agent shall not be personally liable ; 

2. that the agent shall pay out of the assets of the estate under 
. his management ; 


3.. that the estate of the proprietors shall ultimately be liable 


to pay. 

The view that we have taken of the transaction makes it un- 
necessary for us to consider what would have been the position 
had the common manager acted as such in raising this loan. But 
as the matter has been argued before us fully I shall not be justi- 
fied in-withholding my views of the matter. As will appear from 
what I have said later on, the common manager did not in our 
judgment pledge his personal credit in this matter, even assuming 
that he acted in his Le as the common manager. The suit as 
against him should consequently be dismissed. 


As regards the other defendants I shall take up the question of 
limitation first. : 


The relevant portion of section 20 (1) of the Limitation Act runs 
as follows : 


“Where interest on a debt............ is, before expiration of the 
prescribed period, paid as such by the person liable to pay the 
debt....... .....or by his agent duly authorized in this behalf............ 
a fresh period of limitation shall be computed from the time when 
the payment was made”. l 

The bond in suit being a registered one the period of limita- 
tion for the suit shall be as prescribed by Article 116 of the First 
Schedule; This Article prescribes the period of limitation as six 
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years, the description of the suit being given as “For compensation 


for the breach of a contract in w riting registered”. 


According to section 20 of the Indian Limitation Act, in the case 
of payment of interest, it will be effective if it is made— 


(t) by the person liable to pay the debt 
or 
(2) by his agent duly authorized in this behalf. 


In the first case he need not be the person against whom the 
suit is instituted. 


“The person liable to pay the debt”. is more comprehensive 
than “the debtor”. A surety, for example, will be “a person liable 
to pay the debt” of the principal debtor, though he will not be 
“the debtor”. Hence if a sutety makes part payment of the prin- 
cipal, this will not save limitation as against the principal 
debtor. If, however, he makes payment of interest as such, this 
will save limitation as against the debtor as well. In order to 
be effective the payment of part of the principal must be by the 
debtor or his agent; payment by the person liable to pay the 


‘debt, if he is not the debtor, would not give fresh start of limita- 


tion. 


In the case of payment of interest, however, the payment need 
not be by the debtor ; it would suffice if the person liable to pay 
the debt makes the payment. See, e. g, Askaram Sowkar v. 
Venkatasivami Naidu (1). In this case Sir John Wallis, C. J., and 
Ramesam J., held that a purchaser of the equity of redemption 
is a person liable to pay the mortgage-debt, within, the meaning 
of section 20 of the Limitation Act. Hence, if ‘under a mortgage 
decree for sale of the mortgage property, to which he isa party 
though exempted from personal liability, he pays interest as such, 
such payment gives a fresh period of limitation for execution of 
the decree. In this case reliance was placed on Bolding v. Lane 
(2) and Chinnery v. Evans (3) as these English decisions were 
considered to be with reference to the identical language of the 
English statute—See also the Nazional Bank of Upper India Ltd. 
v. Bansidhar (4). If there ate several persons liable to pay, 
payment of interest by any one of them will have the effect of 
giving a fresh start to limitation. ‘Person liable to pay’ does not 
necessarily mean the entire body of such persons. Ifa person, 


(1) (1920) L. L. R. 44 Mad. Sad. (2) (1863) 1 D. J. & Sm. 122, 
(3) (1864) 11 H. L. Cas. 114 (135). 
(4) (1929) L. R. 57 I. A. 1 ; 51 C. L. J. 36. 
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liable to pay, makes payment, such payment will, according to 
this section, be available against another person wh) was also 
liable to pay. This is what the words used in the section will 
lead to. The section does not say “a fresh period of limitation 


shall be computed etc.” only as against the payer. As the sec- ` 


tion stands, it means that as soon as payment is made towards a 
debt within the specified time and by the specified persons, a 
fresh period of limitation for the debt will commence. Sec, 
Domi Lal Sahu v. Roshon Dobay (1t) ; Krishna Chandra Saha v. 
Bhairab Chandia Sahı (2) 3 Sarada Charan Chakravarti v. 
Durgaram De Sinha (3). Section 21 (2), however, greatly restricts 
the operation of this section in this respect. 

When the persons are related as joint contractors, partners, 
execiitors or mortgagees, payment by one will not enure against 
others by the operation of section 21. Otherwise the person 
making the payment is the person liable to pay and if the other 
requirements of section 20 are complied with, then his payment 
will be available against all others liable to pay the debt. 

The facts and circumstances leading to the present transaction 
leave no room for doubt that the common manager was the person 
liable to pay the debt at least during the period during which he 
made the payments in question. Whether any one else would be 
liable to pay the debt incurred by him is a different question. 
But if there be any such’pergen a suit for the enforcement of that 
_ liability against such person shall have a fresh period of limitation 

by reason of these payments by the common manager. 
_ It has been stated above that at least some of the defendants 
agreed to the loan proposal contained in the report of the common 
manager. So far as these defendants are concerned the common 
manager did also satisfy the condition of being their agent duly 
authorised in the behalf of making the payment within the meaning 
of this section. 

The section does not require any formal authorization. Such 
an authority may even be implied from the facts and circumstances 
of the loan. See National Bank of Upper India Lid. v. Bansidhar 
(4). The very nature and form of the transaction indicates that 
it was expected on all hands that the common manager shall pay 
off the debt as far as possible out of the assets of the estate 
under his management. Upon the true meaning and effect of the 


(1) (1906) I. L. R. 33 Cale. 1278. (2) (1605) I. L. R. 52 Cale. 1077. 
(3) (1910) I. L. R. 37 Cale. 461 ; 11 C. L. J. 484. 
(4) (1929) L. R. 57L A.I ; 51 L J. 56. 
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transaction it was agreed. between defendant No. 20 and the 
proprietor defendants that the former would discharge the latter’s 
debt to the plaintiff appellant in respect of both principal and 
interest. This implied an authority from the proprietor defendants 
to defendant No. 20 to pay the interest on their behalf as it 
became due and this is sufficient to make the payments by 
defendant No. 20 effective, under section 20 of the Limitation 
Act. The fact that the payments were debited in the common 
manager’s books’ to the accounts of the defendants No.1 to 8 
only and were stated there as on the requisition of these defen- 
dants would not affect the position in the absence of any evidence 
that while making these payments to the creditor the common 
manager did so with any such reservation. 


Coming now to the question of the liability of the proprietor 
defendants, the points raised are not altogether free from difficulty. 
But the question as ‘to ‘in what exact legal relationship does a 
common manager appointed under section 95 of the Bengal 
‘Tenancy Act stand with the proprietors’ is one of some impor- 
tance. The fact of co-ownership and of compulsory common 
management is not an isolated cccurrence in this country. -It is 
a form of possession which becomes an important and almost a 
permanent phenomenon because of common occurrence. 

The transaction by the common manager in this particular 
case may roughly be viewed from the following several diferent 
angles with very different legal consequences : 

1. The common manager as such is an agent of the co- owners, 
He acted as such in raising this loan, never pledging his personal 
credit.and never intending to bind himself personally. ‘The creditor 
also shared this Ae : 

In such a case the proprietors alone will be liable. 


(i) all the proprietors may be liable jointly and severally, if 
raising such a loan can be said to be within the scope of the 
common management as indicated by section 98 of the Bengal 
Tenancy Act. 

(ii) at least the proprietors will be liable to the extent of the 
estate under the common mangement. 

2. The common manager is not an agent of the co- 
owners. He is merely an officer of the Court and prima facie 
pledged his personal credit, looking for indemnity to the estate 


assets. Ra 
In such a case he will be personally liable to the plaintiff. œ- 
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The plaintiff may also proceed against the proprietors on two- 
fold grounds, namely — 


(1) on the basis of his 1ight of subrogation into the manager’s 
right of indemnity ; 

(2) on the just and equitable principle that as the acts of the 
manager, acting within his authority, are the acts of the Court, 
the estate cannot be permitted to enjoy the benefit of those acts 
without being held responsible for the obligations arising out of 
them. 

In such a case an equity against the manager will be available 
aga nst the plaintiff as well. ‘The plaintiff in such a case will 
be in no better position than the common manager so far as 
the proprietors are concerned. When the plaintiff is to proceed 
on either of. these grounds it will be a pertinent enquiry whether 
the estate has at all been benefited by the act and whether the act 
was within the authority of the Court and of the manager. 

(3) The common manager acted not as common manager at 
all, but only as agent specially constituted for the raising of the 
loan on behalf of the proprietors or of some of them. He was 
simply an agent of the party concerned though he also happened to 
be the common manager. 

In such a case their respective liabilities will be determined by 
section 230 of the Contract Act. 

The legal proposition involved in the first two of the above 
questions has often been expressed in the form “whether or not 
such a common manager can be said to be the agent of the 
proprietors.” 

The most diversified content may indeed be clothed in the 
form of a legal proposition, serving as the basis for judicial deci- 
sions. Every legal proposition which is to serve as the basis for 
judicial decision is itself a norm for decision and may be formulated 
in words, after asserting claim to universal validity, without refer- 
“ence to the case that might have occasioned it. 

There are very few authorities directly on the’ point whether 
the legal relationship between the proprietors and the common 
manager appointed under section 95 of the Bengal Tenancy Act 
is that of principal and agent. But it has often been said that 
there is a close analogy in this respect between the position of a 
common manager appointed under section 95 of the Bengal 
_Tenancy Act and that ofa receiver appointed in a suit under the 
provisions of the Code of Civil Procedure. Analogy may indeed 
often serve a very useful purpose and perhaps helps the stability 
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of the norms for decision, The stability of the norms for deci- 
sion receives a special respect when they are extended not merely 
to like or similar cases but also to cases that are only approximately 
similar. ‘This makes it possible to apply a norm to cases as to 
which it is not a decision at all, on the sole ground that the latter 
are similar to the decided cases. But this projection of a norm to ' 
new cases, on the ground that these are approximately similar, is 
not without its danger. 


Let us see how far the two cases are similar. Both a common 
manager under section 95 of the Bengal Tenancy Act and a 
Receiver appointed in a suit perhaps become officers of the Court 
by their appointment and in both the cases the intervention of 
the Court is occasioned by some quarrel. But to my mind the 
analogy does not proceed further than this. In the case of a 
Receiver there is often a dispute as to the ownership of the pro- 
perty and the intervention of the Court is sought for or becomes 
necessary in order to manage the property and retain the assets 
for the ultimate rightful owner. The very object is to prevent 
anybody from taking any present benefit from the disputed pro- 
perty. Itis very often in dispute as to who is entitled to this 
benefit. In the case of a common manager, it is really the case 
of having 2 common management through a common agent. 
The occasion for the appointment of a common manager is 
given in section 93 of the Bengal Tenancy Act. The section 
says :— 

“(1) When any dispute exists between co-owners of an 
CSLALE.. cov svesees as to the management thereof ; or (ii) when, owing 
to the existence of a large number of a small co sharers in 
AN estate occ. the tenants or landlords are put to inconvenience 
and harassment in the payment or receipt of the rent due. 

The District Judge may,......... direct notice to be served on all 
the co-owners......... calling on them to show cause why ‘hey should 
not appoint a common managey.......... < 

The ownership is not in dispute: the trouble is only in 
respect of the management, and but for the fact that the proper 
management of the estate is needed for the protection of parties 
other than the quarrelling owners, there would have been no 
intervention by the Court. The Court intervenes only when the 
parties fail to employ their common agent and the intervention is 
only for the purpose of giving them the common agent. The 
person who is thus employed is employed to act for and on behalf 
of the co-owners jointly and if we look to the definition ‘of agent, 


- 
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as given in section 182 of the Contract Act, he will apparently 
satisfy all the requirements of that section unless, of course, the 
section requires that the employment should be an act of volition 
on the part of the principal. There is no reason why the co- 
owners should not look to the present benefit to be derived from 


the profits of the property and there is nothing in the law that - 


does deprive them of this benefit even for the time being. ‘These 
proprietors are not even disqualified like a ward of Court requiring 
any special care. Only in the interests of the parties concerned 
the court intervenes to compcl management of the property by a 
common agent and under certain circumstances takes upon itself 
the duty of making the appointment. Such an agent when so 
appointed may require some protection from the possible harass- 
ments by the proprietors. ‘This may be and is amply safeguarded 
by defining his rights and liabilities. But beyond this it may not 
be unreasonable to sec in him an agent of the proprietors. 

A contract of agency is understood in English law as “the 
employment of one person by another in order to bring the latter 
into legal relations with a third person”. See Bowstead On 
Agency, Article 2. ‘The relationship of principal and agent may 
there be constituted— i l 

(1) by express appointment 

(a) by the principal 

or 

(b) by a person duly authorized by the principal to make such 
appointment ; 

(2) by implication of law— 

(a) from the conduct or situation of the parties 

or 

(b) from the necessity of the case ; 

(3) by subsequent ratification by the principal of acts done on 
his behalf. 

In English law “No man can become the agent of another 
„person except by the will of that other person. His will may be 
manifested in writing or orally or simply by placing another ina 
situation in which, according to ordinary rule of law, or perhaps 
it would be more correct to say, according to the ordinary usages 
of mankind, that other is understood to represent and act for the 
person who has so placed him; but in every case, it is only by 
the will of the employer that an agency may be created.” See 
Pole y. Leash (1); Samuel vy. Whetherby (2). Agency may also 


(1) (1860) 54 E. R. 481. (2) [1908] 1 K. B. 184. 
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arise by subsequent ratification or adoption by the principal of the 
act done by the agent. Markwiik v. Haidingham (1). 

A contract of agency may also arise because of the exigencies 
of the circumstances. This doctrine may also be extended so as 
to meet the needs of growing society to every case in which one 
person has to act for another in cases of emergency or necessity : 
Prager v. Blatspiel, Stemp and Heacock Ltd. (2). 

In Indian law the definition given in section 182 of the Contract 
Act seems to be somewhat wider in this respect. Section 182 of the 
Indian Contract Act defines an agent as “a person employed to do 
any act for another or to represent another in dealings with third 
persons”. The definition does not require that the employment 
should be by that other person. The definition does not limit the 
employment to one by the principal only. To my mind, it will 
include an employment by any authority authorised by law to make 
the employment. 

In my opinion, when several co owners quarrel amongst them- 
selves and in the interests of all as also of third persons who would 
possibly suffer by the quarrel the statute considers it necessary that 
these quarrelling persons should have a common agent and further 
provides for the employment of that agent in case the co-owners fail 
to agree amongst themselves in the matter of appointment of such 
common agent, such common agent when so employed by the 
statutory authority will come within this definition though on policy 
his rights, liabilities and duties may be defined by that statute. Of 
course, the relationship will not be contractual and their rights and 
liabilities i zer se will not dependent on any agreement of theirs. 
In view of the fact that the contractual relation of principal and 
agent has already gathered round it certain well-known and settled 
incidents very different from those that will govern the relationship 
thus created by the statute, it may not be expedient to characterize 
the legal relation thus constituted between them inter seas that of 
principal and agent. 

But the real significance of the concept of “agency” Hes in 


-emphasizing the instrumentality of one person in bringing two others 


into a legal relationship. It is in this capacity for or power of crea- 
tion of a relationship between the principal and third parties that 
the essential importance of the concept of “ agency ” is to be found. 
The concept is introduced to bring out the idea that an agent is a 
mere conduit pipe—a mere connecting link—in bringing about a 


(1) (1880) 15 Ch. D 399. 
(2) [1924] 1 K. B. 566. 
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contractual relation between the principal and third parties. The 
‘essential point about the agent’s position is his power of making the 
principal answerable to third persons and so far as his capacity in 
respect of this third party relation is concerned, it may not be quite 
accurate to conclude that there is no relationship of principal and 
agent between the proprietors and the common manager, from the 
fact that as between themselves the legal relation of principal and 
agent contractually constituted. 


When the occasion of the appointment of a common mannger 
specified in section ¢3 of the Bengal Tenancy Act arises, section 95 
of the Act empowers the District Judge, upon proper application 
and under certain specified condition, to make the appointment. 
The powers and duties of the manager so appointed are mainly to be 
found defined in section g8 of the Act. See Amar Chandra Kundu 

v. Soshi Bhusan Roy (1). Sub-section 3 of section 98 providés that 
“he shall, subject to the control of the District Judge, have, for the 
purposes of management, the same powers as the co-owners jointly 
might but for his appointment have exercised, and the co-owners 
shall not exercise any such power”. Sub-section 4 provides that 
“he shall deal with and distribute the profits in accordance with the 
orders of the District Judge”. By sub-section 8 “he shall be 
removable by the order of the District Judge and not otherwise. ” 
By section roo, the High Court may from time to time make 
rules defining the powers and duties of managers under the fore- 
going: sections. In exercise of this power the High Court of Calcutta 
made a rule that “no manager is authorised to sell or mortgage any 
property or not to grant or renew a lease for any period exceeding 
three years (or such shorter period as the Judge may direct) without 
the express sanction of the District Judge. ” 


In Amar Chandra Kundu vy. Soshi Bhusan Roy (1), the Judicial 
Committee pointed out that there is no definition in the Act of what 
is to be included in the word ‘management’ and it must, therefore, 
be construed with reference to the subject-matter of the Act itself. 
To hold that the manager has no power to sell or mortgage cr 
otherwise to raise a loan would have the effect of frustrating the 
object for which, generally speaking, a common manager is appoint- 
ed. The management contemplated by section 98 clearly contem- 
plates also an obligation of distributing the profits. amongst the 
co-owners, subject, of course to the direction of the District Judge. 
This may necessitate the raising’of a loan and when such a loan is 


`v 


(1): (1903) L. R. 31 1. A. 24 (26-27) ; I. L. R, 31 Cale. 305 (311). 
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raised with the sanction of the District Judge, it cannot be impeach- 
ed as an act beyond the authority of the District Judge or of the 
manager. It may be that when the manager had in his hands profits 
of the estate he had to make payments, by the direction of the 
District Judge, to one co-owner in excess of his share because: of 
that owner’s necessity. After this, occasion for payment .to another 
may arise when there may not be any money in the hands of the 
manager and the District Judge may think it fit to authorize a loan 
in expectation of future realizations. This act will be an act of 
management of the estate as authorized by the section and its 
consequences will be binding on the estate. 

Once it is accepted that the raising of a loan may bea part of 
the act of management of the estate, creditors advancing money 
should be protected if they act on the authority given by the District 
Judge. They should not ke required to go behind such sanction 
and see whether the District Judge was right in according his sanc- 
tion in any particular case. 7: 

As has already been noticed above, the position of a common 
manager appointed under section 95 of the Bengal Tenancy Act has 
often been held to be analogous to that of a Receiver appointed 
under Order 40 of the Code of Civil Procedure: Nabakishore v. 
Atul Chandra (1); Bet Madhab Sukil vy. Debnarayan Sukul (2) ; 
Jatindra Mohan v. Rabati Mohan (3). Even on this analogy the 
position will not be very, different. l 

Even in the case of a Receiyer the ordinary law of principal 
and agent applies but only to the extent that what the, Receiver 
rightly does, he does in the character of agent for the owner 
(whoever he be) of the property, and this is so even in the.case 
of parties who opposed his appointment or objected to the receiv- 
ing particular powers : 

The leading authority on the point is to be found in Wilkinson 
v. Gangadhar Sirkar (4). Phear, J. at pagé 488 of the report dealt 
with the matter and I respectfully agree with him in his conclusion 
on the point. In Poreshnath Mookerjee v. Omerto Nauth Mitter 
(5), Trevelyan, J. followed this decision and referred to it as. ane 
leading authority on the point. 

When a Receiver properly incurs debt the Court will see that 


(1) (1912) I. L. R. 40 Calc. 150. 

(2) (1919) 24 C. W. N. 138 (141); 30 C. L. J. 279 (283). > 
(3) (1931) I. L. R, 59 Cale. 961 ; 55 C. L. J. 8. 

(4) (1871) 6B. L. R. 486. 

(8) (1890) I. L, R. 17 Cale, 614 (616). 
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such debts are satisfied’ by the Receiver. Zz re: London United 
Breweries Ltd, (1). 

A creditor can have resort to the benefit of a managers indem- 
nity as a foundation for his Tight to sue the estate for the debt 
incurred by the manager. 

The creditor is‘also entitled to proceed against the represen- 
tative of the estate for recovery of debt incurred by the manager 
during his management of the same on a ground other than this 
-benefit of the manager’s indemnity. 

The right to maintain such suit may be found on the just and 
equitable principle that as the acts of the manager, acting within 
his authority, are the acts of the Court (District Judge), the estate 
cannot be permitted to enjoy the benefit of those acts without being 
held responsible for the obligations arising out of them. 

In Mohari Bibi v. Shyama Bibi (2), the principle underlying 
the right of a creditor to recover his debt from an estate with which 
“he has had dealings through a Receiver was thus stated by 

_Sale, J. =, 
a “ Credit ors deal with the Court through its Receiver, and the 
Court i imposes obligations on the estate through the Receiver for 
protection of creditors dealing with the Receiver. It doubtless 
is the law, as appears from the case already cited, that in carryiug 
on a business under directions of the Court a Receiver must neces- 
‘sarily incur personal obligations, but in incurring these personal 
obligations it seems to me that he necessarily and under the autho- 
` rity of the Court imposes obligations on the estate for the benefit 
_of those creditors with whom he has dealt, and which obligations 
the Court ought and does give effect to and it is in this respect 
` that a’ Receiver occupies a position towards an estate in his hands 
different from that of an executor or trustee. ‘Tne latter not 
acting through or under directions of the Court do not and cannot 
_ under ordinary circumstances create obligations binding on the 
estate in favour of creditors and it appears to me that the power 
‘ of a Receiver to bind an estate in his hands in favour of creditors 
dealing with him so long as he acts within his authority, is as 
necessary a consequence of the Court’s managing or carrying on a 
business, through a Receiver as the personal responsibility of the 
Receiver in acting under that authority.’ 

When the Court has taken possession of an estate by a manager, 

it will, as against all parties for whose benefit the possession has 
(1) [1907] 2 Ch. 511. 
(2) (1903) I. L..R. 30 Cale, 937 (943-44). 
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been held, refuse to permit its officers to be discharged until the 
amount due to them has been paid: Moran v, Mittu Bibee (1). 


The common manager too may impose on himself a personal 
liability for the debts incurred by him in the discharge of his 
duties. He may raise a loan in circumstanceseleading -to the infer- 
ence prima facie that he pledges his personal credit, himself look- 
ing for indemnity to the assets of the estate under his management. 
The creditor may also prima facie accept:his personal credit, ulti- 
mately 'lvoking forward to the benefit of his debtor’s right of indem- 
nity out of the assets of the estate. But, as has already been stated 
above, this is not the case here. l 


In my judgment, in the facts and circumstances of the present 
case the common manager did not act as such in raising the loan; 
he purported to act and did act only as agent of the several 
groups of the proprietors specified in his report. He did not 
purport to pledge his own personal credit for the loan and the 
creditor also accepted this position. Both his report and the 
report of the Sheristadar show that the proprietors agreed to the 
proposal. ‘Che account of the common manager after the transac- 
tion also supports such-arrangement. The common manager did” 
credit the accounts of the several proprietors according to the 
proposal in the report and it appears that the ‘proprietors aceeptee 
and all along acted on the basis of this allocation. . \ 


In my opinion, therefore, the entire estate as such shall not 
be liable for the entire debt. The several groups of the proprie- 
tors shall be lable for the amounts allocated to them and the 
plaintiff's claim against them has rot been barred by limitation. 


P. R. z , Appeal allowed. 


(1) (1876) I. L. R..2 Cale. 58 (69). 
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Revenue—Income tax—Assessment—Profits accruing outside British India 
through business connection in British India—Loan to Bank in British India 
by non-resident Bank—Loans tran:acted outside British India—Profils to 
non-resident Bank on loan—Assessment of Bang in British India as agent of 
non-resident Bank—Validity—Indian Income Tax Act (XI of 1922). 
sections 42(1), 43. 


‘By section 42(t) of the Indian Income Tax Act, 1927, “ In the -case of any 
person residing outside British India, all profits............... arising to such person 
sseceeseqeeesesthtOUZh,....0-+0e00--eany business connection..........000 in British India, 
shall be deemed to be INCOME....eesecceee .arising within British India, and shall be 
chargeable to income tax in the name of the agent of any sech, person, and 
such agent shall be deemed to be...............the assessee........ Borie te 






By section 43, any person having a business connection with a person residing 
out of British India upon whom the income-tax officer has served a notice of 
intention totreat him as agent of the non-resident person is deemed to be 
sush agent. 


An assessment to income-tax was made onthe K. Bank, resident in British 
India, as agents of the P Bank, not so resident, in respect of the profits accruing 
to the P Bank from loans made by them to the K Bank, 


The P Bank was formed mainly in order to finance the K Bank, and the shares 
in both Banks were owned by the ‘same family who were resident in British India, 
and who had formed both Banks. The loans were effected through branches of 
the two Banks in the Federated Malay States, the sole function of’the branch of 
the K Bank at which the loans were received before being passed to the K Bank’s 
headquarter being to receive money fromthe P Bank for the K Bank. On 
appeal against the assessment : 


Held, that the assessment was rightly made inasmuch as (a) the P Bank had a 
business connection with the K Bank within the meaning of section 42(1) through 
which connection the profits assessed accrued to the P Bank ; and (b) the income 
tax officer was on the facts acting within his powers under section 43 in giving 
the K Bank notice of his intention to assess them.as agents of the P, Bank, 


Income-tax Commissioner v. Remington Typwriter Company (Bombay) 
Limited (1) discussed. 
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Privy Council Appeal No. 85 of 1939, froma decision of the 
High Court, Madras, dated November 17, 1938 (Leach, ©. J» 
Madhavan Nair & Varadachariar, JJ.) on a reference to the Court 
by the Madras Income-tax Commissioner under section 66(2) of the 
Indian Income Tax Act, 1g22. 


Between September, 1930, and February, 1933, the Chettinad 
Bank, Limited, Pudukottai, not resident in British India, lent various 
sums of money to the Chettinad Bank, Limited, Kanadukathan, 
a Company resident in British India. The Kanadukathan Bank 
were for the year 1933-34 assessed under sections 42(1) and 43 of 
the Act of 1922 to income-tax in respect of the profits accruing to 
the Pudukottai Bank from those loans. The assessee Bank having 
objected to the assessment, the Madras Income-tax Commissioner 
decided against the objections, but stated a case for the opinion of 
of the High Court. That Court upheld the assessments, whereupon | 
the assessees appealed to His Majesty in Council. The facts 
including the details of how the loans were effected, are stated fully 
in the judgment of the Board. 


A. T. Muller, K. C., Rayward Needham, K. C. & R. P. Hilis, 
for the Appellants: It is submitted that the: facts do not disclose 
dny business connection in British India between” the Pudukottai 
and Kanadukathan Banks, and that any business connection which 
existed is not such a connection within the meaning of section 42(r). 
Further, it is submitted the transactions of loanand payments of 
interest do not themselves constitute such a business connection, 
although transactions of the kind may arise out of a business 
connection. 


To examine the actual transactions : the loans were made out- 
side British India between local representatives of the two Banks-; 
moreover, the interest on the loans was paid outside British India. 
The position therefore is that a non-resident person (the Pudikottai 
Bank) has received interest outside British India'on a loan transact- 
ed outside Btitish India. It is submitted that the machinery of 
assessment in sections 42(r) & 43 is entirely inapplicable to such a 
case, and that no liability to tax arises or is enforceable. = 


In those circumstances the origin of the moneys lent, as irace- 
able from the ownership by a British Indian family of the shares in 
the Pudukottai Bank, is immaterial ; as also is the use to which the 
Kanadukathan Bank put the money Which they borrowed. It is 
immaterial for present purposes that the borrowing Bank may | have 
used the money borrowed for granting loans to their own customers, 


y 
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The facts relating tothe Bentong branch of the Kanadukathan 
Bank, and the fact that the manager had no function but to receive 


the loans from the Pudukottai Bank are similarly insufficient to the Bank of Chetti- 


displace the inference to be drawn from the important circumstances 
that the loans were made, and the interest paid, outside British 
India, ... wie oe ` 

ov Strong, reliance is placed by the Crown on the facts that the 
Pudukottai Bank had as a large part of its business the financing of 
the-Kanadukathan, Bank and-that both banks were controlled by 
the Raja.of Chettinad and his family. But those facts, it is sub- 
mitted, are insufficient and hardly even material, esiablish the 


_ existence of. a business connection in British India. The fragant of 


the material considerations is the actual nature of the transactions in 
question, and there the deciding factor is surely that the contractual 
relations between the parties were framed outside British India, 
. where also the obligations, resulting from those relations, by way of 
repayment of interest, were discharged. 
¿- ,Itis nothing to the point to argue that the loans in question 
could have been transacted between the headquarters of the 
-Pudukottai Bank and the headquarters (in British India) of the 
.Kanadukathan Bank. It is a fallacy to attempt, in applying a 
revenue statute, to disregard the procedure actually adopted by 
parties to a transaction, and to base legal conclusions- on other 
procedure which might have been, but in fact was not, adopted. It 
may be.that the two Banks might have arrived at the same com- 
mercial and financial result by means of a transaction clothed in a 
different form. legally ; but that cannot justify treating the transac- 
tign as not having been what it in fact was. 
In conclusion, it is submitted that if the correct course is taken of 
„considering the transactions in question as they actually took place 
it will be found that no business connection existed between the two 
. Banks in British India within the meaning of section 42(1), and that 
.there was no justification for an assessment on the Kanadukathan 
“Bank as agents under section 43. 
J. M. Tucker, K. C, & W. Wallach for the Crown: 
It-is submitted that, if the transactions be taken exactly as they 
are, they are seen to be transactions falling within, the terms of 


` section 42(1). Their substance is not altered by the form which the 


parties have chosen to give to them. The mere intervention of the 
Kanadukathan Bank’s Bentong branch, and the really superfluous 
entries there made, cannot be enough to alter the ‘nature of these 
very plain transactions, The’ facts, it is submitted, shew a clear 
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PE businéss ĉônnection in British India between these two Banks, and 
_ 1940. there is nothing in the way in which the transactions were effected 
The Bank of Chetti- Which takes them outside that clear business connection—a connec- 
nad, Ltd. tion sufficiently established, it might be thought, by the facts that the 
The Commissioner lenders and thé borrowing Banks are controlled by the same family 
of Jacome Tax, resident in British India and that the Pudukottai Bank seems to 

5 have nothing else to do besides financing the Kanadukathan Bank. 

Their Lordships’ judgment was delivered by 

Fune, 2 Sir Lancelot Sanderson :—This is an appeal from a judg- 


ment of the High Court of Madras dated the 17th November, 1938, 
which was given upon a reference óf a question of law made to the 
High Court by the Commissioner of Income-tax under Section 66(2). 
of the Indian Income tax Act XI of r922. 

The question was as follows :— 

“Whether on the facts of this case the Income-tax authorities 
were entitled to hold that the incdme from the first six items of 
loans.referred to in paragraph'21 of the Income-tax Officer’s assess- 
ment order accrued and arose to the Pudukottai Bank directly or 
indirectly through or froma business connection in British India 
° within the meaning of Section 42(1) of the Indian Income-tax Act 

between the Kanadukathan Bank and the Pudukottai Bank.” 

The Commissioner of Income-tax submitted that this question 
should be answered in the affirmative.” The High Court (consist- 
ing of Sir Lionel Leach, C. J., Madhavan Nair and Varadachariar, 
JJ.), decided that the submission of the Commissioner was right 
and answered the question in the affirmative. 

From this decision the appellant, the Bank of Chettinad, Ltd., 
has appealed to His Majesty in Council. z 

The reference arose cut of the assessment of the Bank of 
Chettinad, Ltd., Kanadukathan (hereinafter for the sake of brevity 
referred to as the “Kanadukathan Bank ”) as agent of the Chettinad 
Bank, Ltd., Pudukottai (hereinafter referred to as the ‘‘ Pudukottai 
Bank ”), for the assessment year 1933-34. l 

The assessment proceeded on tle basis that certain profits or 
gains accrued to the Pudukottai Bank, resident out of British India, 

‘directly or indirectly through or from a business connection in 
British India and that under Section 42(1) of the Indian Income- 
tax Act of 1922 such profits or gains were chargeable to income-tax 

- in the name of the Kanadukathan Bank, resident in British India, 
which was treated as the agent of the Pudukottai Bank, under 
Section 43 for-all the purposes of the Act. 

. The material facts may be stated as follows :— 
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Raja Sir Annamalai Chettiar of Chettinad with his three sons 
had a large money lending business with many branches in Burma, 
_ Ceylon, the Federated Malay States and French Ccchin China. 
In 1929 they formed the Kanadukathan Bank which has its head- 
quarters at Janadukathan in British India. Kanadukathan lies 
about two miles from the border of the State of Pudukottai and 
18 miles from the town of Pudukottai, the capital of the State. In 
1930 they formed the Pudukottai Bank and also registered in 
Pudukottai a company called the Chettinad Corporation, Limited, 
both of which have their registered offices at Pudukottai. The 
businesses carried on by the Raja and his sons were wound up and 
all the assets and liabilities transferred to the three companies. 
The assets and liabilities of the branches in Burma (which until 
the rst April, 1936, was a part of British India), were transferred 
entirely to the Kanadukathan Bank. The assets and liabilities of 
the branches in the Federated Malay States were mostly, trans- 
ferred to the Pudukottai Bank. The assets and liabilities of the 
branches in Ceylon were transferred partly to the Colombo branch 
of the Kanadukathan Bank and partly to the branches of the 
Pudukottai Corporation, Jlmited, in Ceylon. Part of the value of 
the excess over liabilities was adjusted against the paid-up capital 
of the three companies. The balance was apportioned and the 
sums treated as being deposits of the Raja and other members of 
his family with these companies. 

The nominal capital of the Kanadukathan Bank is Rs. 3,0¢,00,000 
and the paid-up capital Rs. 1,00,00,000, divided into 20,000 shares 
of Rs. 500 each. All the shares of the company are held by the Raja 
and -members of his family. ‘The directors are the Raja, his wife 
and two outsiders, neither’ of whom holds any shares: one is an 
employee and the other the agent of the Raja. 

The nominal capital of the Pudukottai Bank is Rs. 2,00,00,000, 
and its paid up capital is Rs, 1,70,00,000 divided into 20,000 
shares, of which 10,000 are Rs. joo each paid up and 10,000 of 
. Rs. 1,000 each fully paid up. 

All these shares, except three, -a -are held by the Raja and the 


-members of his family The directors are the Raja, his wife and 


-his son, and two outsiders, each of whom holds one share. There 
is no doubt that the two companies are controlled by the same 
people. a. 

The Kanadukathan Bank has 22 branches, 20 in Burma, of 
which one is at Rangoon, and one at: Bentong in the Federated 
Malay States and one at Colombo. ` 


The Bank of Chetti- 
nad, Ltd, 


The Commissioner 
of Income-Tax, 
Madras. 
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nad, Ltd. 


v. 
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Sanderson. 
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The Pudukottai Bank carries on no money lending business at 
Pudukottai, but it has a branch at Kualalumpur, sifuated about 3? 
miles from Bentong in the Federated Malay States. 


It appears that between September, 1930, and February, 19335 
loans amounting to Rs. 1,32,86,888 were made by the Pudukottai 
Bank to the Kanadukathan Bank. The loans were carried out 
through the Kualalumpur branch of the Pudukottai Bank and the 
Bentong branch of the Kanadukathan Bank: es 

They fall under the following nine heads, as stated in the refer- 
ence made by the Commissioner of Income: tax :— 


“Rs, 

(1) 45,00,000 
(2) is we bee 9,74,100 

i ($6,34:327) 
(3) 524 IQI 
(4) 2,35,000 
(5) os si 19,38,505 
(6) bie sees ‘as 440,000 
(7) ie se en 5,15,092 ' 
(8) e Ae PF 34,60,000 
(9) sa apie ois 7,00,000 
Total Sat fk 1,32,86,888” 


The Bentong branch of the Kanadukathan Bank did no money- 
lending business and the only duties of the officer in charge of 
that branch appear to have been to receive hundis from the 
Kualalumpur branch of the Pudukottai Bank and to’ pass ‘them 
on to the Rangoon branch after making the relevant entries in the 
books. 

The first six of the above-mentioned items represent monies 
used in the Kangoon business of the Kanadukathan Bank in 
accordance with the procedure hereinbefore indicated A They are 
the six items mentioned in the reference to the High Court, and the 
income arising from the said loans is the subject matter of the assess- 
ment, which is now in question. 3 

The Commissioner of Income-tax in his reference stated that 
“tn substance these loans represent -money lent by the Pudukottai 
Bank to the Kanadukathan Bank, but the transactions havé been 
unnecessarily complicated by resorting to a series of entries which 
are as Superfluous as they are confusing.” 
` Their Lordships think it necessary once more to protest 
against the suggestion that in revenue cases “the substsnce ‘of, the 
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d; 


matter” may be regarded as, distinguished from the strict legal Sis 
: position. | 1940, 
Nw en 
In the case of Inland Revenue Commissioners v. The Duke of The Bank of Chetti- 
Westminster (1) disapproval of this doctrine was expressed in the nad, Ltd. 
Vv. 
opinions of Lord Tomlin and Lord Russell of Killowen. The Commissioner 


A passage from the opinion of Lord Russell of Killowenat  °% one ta 
page 24 may usefully be ciced. It is as follows :— i — 

“I confess that I view with disfavour the doctrine that in taxa- aeriteaera 
tion cases the subject is to be taxed if, in accordance with a Court’s 
view of what it considers the substance of the transaction, the Court 
_ thinks that the case falls within the contemplation or spirit of the 
statute. The subject is not taxable by inference or by analogy, but 
only by the plain words of a statute applicable to the -facts and 
, circumstances of his case. „Às Lord Cairns suid many years ago in 
„Partington v, Atorney-General (2): ‘As I understand the principle 
of all fiscal legislation it is this: If the person sought to be 
taxed comes within the letter of the law he must be taxed, however 
_ great the hardship may appear to the judicial mindjto be. On the 
. other hand, ifthe Crown, seeking to recover. thé tax, cannot bring 
the subject within the letter of the law, the subject is free, however 
- Apparently within the spirit of the law the case might otherwise 
appear to be.’ ” , a 

The question on this part of the case is not whether “in 
substance” the loans represented money lent by the Pudukottai 
Bank to the Kanadukathan Bank, but it is whether in fact the - 
_Pudukottai Bank lent the said money to the Kanadukathan 
Bank. i 
_ Their Lordships have no doubt that on the facts of the case the 
said six items did represent loans made by the Pudukottai Bank 
to the Kanadukathan Bank, and that. the money was used in the 
_branch of the Kanadukathan Bank at Rangoon, which was then in 
British India. f 

The fact that the transactións were negotiated through 
the branches of the banks does not affect this question: the 
"branches were not separate entities, but were parts of the 
_two respective banks, and it is obvious that the business so 
-transacted by the two branches was the business of the two 
banks . 

The questions to be considered are whether on the facts of 
A this case the Pudukottai Bank-had a business connection in British 

(1) ) (1936). A.C. 17 

(2) (1869) L. R. 4H. L. 100 (123). 
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India and whether the profits in question accrued or arose to the 
Pudukottai Bank directly or indirectly through or from such 
business connecticn within the meaning of section 42 (i) of 
the Act. 

It was argued on behalf of the appellant bank that in order to 
bring the case within the section it must be shown by the Income- 
tax authorities that the Pudukottai Bank, non-resident in Biitish 
India, had a business corinection in British India in relation to 
thé actual transactions in question, that a business connection arises 
“out of business transactions and that the transactions in this:case, 
namely, the ‘abovementioned loans, were made riot in British 
-India but in the Malay States and were to be repaid’ in: the Malay 
States in thé Malay States currency. _ Consequently - it was argued 
that although the profits of such transactions - ‘did accrue to. the 
Pudukottai Bank, they did not accrue through a pune ‘connection 
in British India. ~- PN ay he Ri A 

‘Section 42 (1) is’as follows :— a ae 

In the case of any person residing‘out of’ British’ ‘Ihdia, all profits 
or gains accruing , or „arising to such person, whether ‘directly: or 


: indirectly, through or from any ‘businéss connection’ or property in ` 
“ British India, and shall be deemed to be ‘income accruing or arising 


within British India, shall be chargeable to income-tax in the name 
of the agent of any such person, and such agent shall be deemed to 
be, for'ail the purposes of this Act, the assessee in respect of such 
income-tax : 

The terms of the section are very wide, and their odiis 
are not prepared to place upon them the limitation for which the 
åppellant contends. The words are wide enough to cover profits 
‘or gains which can be said to accrue or arise to the Pudukottai 
Bank directly or indirectly through or from azy business connection 
‘which may exist between the Pudukottai Bank and the Kanaduka- 
than Bank in British India. ees 

That the Pudukottai Bank had a business connéction with the 
-Kahadukathan Bank in British India cannot on the facts be doubted, 
‘and the transactions in question could not have been carried out 
‘but for the existerice of the Kanadukathan Bank’ which was in 
‘British India, and the business connection between that: Daik ` and 
the Pudukottai Bank. - + 

‘Tt has „already been shown that the two banks are controlled 
‘by the same people, viz., the Raja and his family. It further 
appears that the main function of the Pudukottai’ Bank -was to 
finance the Kanadukathan Bank, that the loans advanced by the 


~ 


$ 


~~ 


¢ 
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Pudukottai Bank to the Kanadukathan Bank represented a large slash 

-part of the capital of the Pudukottai Bank, that the flow of ‘business 1940. 
between the two banks was secured by the complete control ex€r- The Bank of Chetti- 
cised by the Raja and ‘his family over the business of both banks, | "a4 Ltd. 


so that the loans could be safely ‘made without security and for The Commissioner 
indefinite . periods. ‘In ‘view of these facts their-Lordships are of ean 
opinion that the High'Court was” right’ ‘in holding that the Pudu- 

kottai Bank’ had ta“ business" cònnéctióh' with the Kanadukathan 
Bank in' British Ir dia ‘during the year of ‘assessment; and they are 
“further of opinion that the profits and gairis, the subject matter of 
‘thé ‘ assessinent; accrued to’ the Pudukottai! Bank directly’ or 
indirectly eproueh such business connection in British India. 





‘Sir Lancelot 
Sandersen, 





There’ remains the question ' ‘whether the Income: tax Commis- 
sioner was correct in treating the Kanadukathai Bank as the agent of 
the “Pudukottai ‘Bank within ‘the n meaning’ ‘of Section’ ‘43 of the Act. 
' Tt is to be noted that the agent contemplated by the section 
is so to speak an „artificial creation, for it is provided that any 
person having a business connection with a person residing out of 
- British India, upon whom the Income-tax Officer has‘ served a 
notice of his, intention of treating him as agent of the non-resident. 
person ‘is to be deemed to be such agent. - 

_ In view of the above-mentioned conclusions it is clear that the 
‘Income- tax Officer was acting within the power conferred upon 
“him by section 43 in treating the Kanadukathan Bank as the agent 
of the Pudukottai Bank for the purposes of the Act. 

` Several cases were cited to their Lordsyips, but, with one 


exception, they were not of much assistance, for the facts in the 


“cited cases were different- from those of the present appeal, and 
the decision in each case must of course depend upon its own facts, 
The exception is ‘Zhe, Commissioner af Income:tax v. The Remington s 
Typewriter Co. (Bombay) Ltd. (1). The headnote of that case is 
as follows :— | l s 
` “A company incorporated in the U. S. A, and hereinafter called 
“the American company’, carried on business in New York, and 
there manufactured and sold typewriter machines. The respon- 
-dent- company had been incorporated under the Indian Companies 


` Act, 1913, and had purchased ‘from the American company for 


shares the goodwill of that company in the Bombay Presidency 
and adjoining territory ; the American company held all its shares 
except ,three issued to that company’s nominees. Two other com- 


panies ‘had ‘been incorporated in India, each being in substance in 
(1) t1930) L. R. 58 I A, 42 ; 53 Ç. L. J. 135. 
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the same position towards the American company as the Bombay 


unpeny, ; their respective business territory covered, the rest ‘of 
India,” 

It was held that there was a business connection within the 
meaning of Section 43 and Section 42, sub-section r, of the Indian 
Income-tax Act, 1922, between, the American company and each 
of the Indian companies, and consequently under Section 43 the 
respondent company, could be deemed for the purposes of the Act 
to be the agent of the American company, and as its agent could 
be charged to tax under section 42, sub-section 1, in respect of 
profits made by: the. American company upon machines exported 
to British India. ; 

The question whether the necessar ry business connection existed 


was argued before the Board, although no appeal had been ‘lodged 


by the respondents and their Lordships had no doubt that the neces- 
sary business connection did exist. It was ‘stated in the judgment 
that = a ADG 

$ The Bombay company was formed for the express purpose of 


acquiring from the American company and cartying on in @ parti- 


cular area the American company’s business of selling the American 


‘ company’s* manufactures. Although no contracttiql obligation 


exists by’ which the Bombay company is compelled to purchase 


any “of the manufactures of the American company, the flow of 


business between the two companies is secured by the fact that the 
ultimate and complete control’ of the Bombay company is vested 
in the American company, which owns all its shares.” 

_ It was further held that the profits and gains in question 
accrued or arose to the American company directly or indirectly 


through or from a business connection in British India. 


This case is material, because in their Lordships’ opinion, if - 
the appellant’s contention in this appeal were correct, viz., that “the 
business connection existed only in respect of actual business which 
was transacted by the branches of the two banks outside British 
India, the above cited case should have been decided the other way 


in so far as it related to the matter now under consideration. 


For the above-mentioned reasons their Lordships are of opinion 
that this appeal should be dismissed and that the appellant should 
pay the respondent’s costs of this appeal. They will humbly- advise 
His Majesty accordingly. aan 

Lambert and White: Solicitors for the Appellant. ~ 23 

Solicitor, India Office : Solicitor for the Respondent. 

R. CC : _ Appeal dismissed, 


A 
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APPELLATE CIVIL. 
Before Mr. Justice R. B. Pal. 
. THE CHAIRMAN, DISTRICT BOARD, RANGPUR 


a U. 7 
JAGATPAT SINGH DUGAR AND oTHERs.* 


Bengal Tenancy Act (VIII of 1885), Section 106, suit wunder—Revenue officer, 


if can go into the question of title—Scope of the suit—Possession primarily to 
be looked into. 


The scope of a suit under section 106 of the Bengal Tenancy Act, is very 
much restricted. The Revenue Officer is ‘constituted a tribunal of limited 
authority and the tribunal being of statutory origin, the conditions and qualifi- 
cations annexed to the provisions conferring jurisdiction upon it must be strictly 
complied with. ` 


The suit contemplated by section 106 of the Bengal Tenancy, Act must be 


in respect of a dispute regarding an entry made or regarding any omission from 
the record. 7 


. The suit contemplated by section 106 of the Bengal Tenancy Act is for 
decision of a dispute regarding any entry made in or omission from the record 
and a Revenue Officer is not invested with power to entertain a suit for recovery 
of possession : : 

` Nilmony v. Kedarnath (1) ; Chandi Charan v. Lal Bewa (2) and Brojo Mohun 
v. Darsan Pal (3) referred to. E 

A suit under section 106 of the Bengal Tenancy Act isin the nature of a 
declaratory one and the whole object is to secure a prompt correction of an 
erroneous record,: Kali Sundari v, Girija Sankar (4) referred to. ° 


In a suit under section 106 of the Bengal Tenancy Act, the Revenue 
Officer has primarily to go on the question of acLual. possession. 


But where the determinaticn of the question of possession is dependent on 
the question of title and investigation is required to give effect to the relicf 
regarding any entry in or omission from the record it shall be within the 
competence of the Revenue Officer to go into the question of title in a 
suit under section 106 of the Bengal Tenancy Act. 

Umedullåh v. Ram Chandra (5) referred to. 


In order to’prove possession it is not necessary to prove continuous actual 
bodily possession. It means possession of that character of which the thing is 
capable of. , No particular kind of user is necessary to establish possession, 


“Appeal from Appellate Decree No. 619 of 1939; against the decree of S. 


K. Haldar, Esq., Special Judge, Rungpur, dated the 21st December, 1938, 


reversing that of S M. Guha, Esq., Asst. Settlement Officer, Rungpur, dated the 


` 15th August, 1938. - ~ | - ! , 


(1) (1913) 17 C. W. N. 750. @) fied) 49 C. L. J. 294 533 C. W. N. 623. 
(3) (1929) 49 C. L. J. 285 ; 34 C. W. N. 47. 


- (4) (1911) 15 C, W. N. 974. ’ (5) (19310) 14 C. W. N. 8t2. 
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Mere non-user of a land which is not capable of possession does not lead to 
the inference that it is not in possession. x 


Possession is not. necessarily the same thing as actual user. The nature of 
possession and the evidence of its continuance varies according to circumstances + 
Mohamed Ali Khan v. Khaja Abdul Gunny (1) referred to. 


Appeal by the Plaintiff. 
Suit under section 106, Bengal Tenancy Act. 
The material facts will appear from the judgment. 


Messrs. Atul Chandra Gupta and Apurba Charan Mukherjza for 
the Appellant. - : 


Messrs. Rama Prosad Mookerjee and Uma Prosad Mookerjce 
for the Respondents. 
GC aA. V 
The judgment of the Court was as follows : 
This is an appeal by the plaintiff in a suit under section 10’ of 
the Bengal Tenancy Act. 


The plots of land in dispute are the C. S. plots Nos. 9 and 11 of 
Mauza Badarganja, P. S. Badarganja, District Rangpur. 


These plots were recorded in the khas Khatian of the defendant 
as appertaining to this Putni. 


The plaintiffs case is that these are borrow pits of the Dis-. 
trict Board -Road No. 3 and have been wrongly recorded in the 
defendant’s khatian. They should be recorded in the plaintiff's 
khatian No. 647. 


The defendant's case is that the disputed plots recorded in 
his khas khatian really appertains to his putni and that he has 
been in possession of the same all along. Since the C. S. record 
these plots have been settled with one Dwarika Prosad Saha, 
( pro forma defendant No 3 ) and this Dwarika is now in posses- 
sion. 


The character of the disputed land is not such as to admit of 
continuous occupation by either party. Both the parties claim | 
title to it and both parties assert their respective possession of the 
same by reason of some occasional acts of enjoyments. In these 
circumstances the learned Assistant Settlement Officer took into 
consideration the evidence of title adduced by the parties and 
having come to the conclusion that the litle was with the- 
plaintiff found possession with him and granted him the relief 
claimed. 


(1) (1883) I, L. R, 9 Calc. 744. ` 


`y 


VoL. 33) HIGH COURT. 


-On appeal by the defendant the Court of appeal below refused 
to go into the question of title, being of opinion that the same 
could not be gone into in a proceeding under section 106 of the 
Bengal Tenancy Act and dismissed the plaintiffs suit, finding 
the possession with the defendant and leaving the question of 
litle open. , l 

In the present appeal it is contended on behalf of the appel- 
lant that in view of the character of the property in dispute and 
in view of the admitted fact that the property admits of only 
sporadic acts cf enjoyment and that both parties asserted such 
acts of enjoyment the Court of appeal below was wrong in refusing 


- to determine the question of title. Mr. Gupta contends that in 
‘the circumstances of the present case the determination of the 


question of possession itself depends upon the decision on the 
Other question. The finding that the acts of enjoyment exercised 
by the defendant constituted his possession in preference to the 


‘acts of enjoyment exercised by the plaintiff is not a finding of fact 


but is an inference of law drawn from the facts found and as such 
can be assailed in this second appeal. 

The learn:d Advocate appearing for the respondent contended 
that the scope of a suit under section 106 of the Bengal ‘Tenancy 
Act is very much limited and that in such a suit no question of 
title can be gone into. He further contended that the finding 


‘as to the possession amounted tothe rejection by the Court of 


appeal below of the plaintiff's case of his exercise of some acts of 
enjoyment and consequently should not be interfered with in 
second appeal. 

It cannot be denied that the scope of a suit under section 106 
of the Bengal Tenancy Act is very much restricted. Section 106 
of the Bengal Tenancy Act lays down that “a suit may be insti- 
tuted before a Revenue-officer ............... for the decision of any 
dispute regarding any entry which a Revenue-officer has made in, 
or any omission which the said officer has made from, the record,... 
ve the Revenue-officer shall hear and decide the dispute”, 
“whether such dispute be between landlord and tenant, or between 
landlords of the same or of neighbouring estates, or between tenant 
and tenant, or as_to whether the relationship of landlord and 
tenant exists or as to whether land held rent-free is properly so held, 
or as to any other matter”, 

7 


» 


The suit contemplated by section 106 of the Bengal Tenancy Act 
must be in respect of a dispute regarding any entry made or regard- 
ing any omission from the record, 
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Civit. When an entry has as a matter of fact been made in the record 
1941. of rights and that entry is disputed a suit regarding that will be 
poaae 


The Chairman, Dis- Maintainable irrespective of the question whether or not such an 
trict Board, Rangpur entry comes within any of the clauses of section 102 of the Bengal 
Jagatpai Singh Tenancy Act. 5 

Dugar. When, however, the suit is regarding any omission, it necessarily 
follows that tbe omission complained of must be of something 
required to be recorded by section 102 of the Bengal Tenancy 
Act. It cannot be said that anything has been omitted unless 
and until it is established that the same was required by law to be 
recorded. : 

The Revenue Officer is thus constituted a tribunal of limited 
authority and the tribunal being of statutory origin, the conditions 
and qualifications annexed to the provisions conferring jaruedichon 
upon it must be strictly complied with. 

i sof `N 

The suit contemplated by Section 106 is for decision of a 
dispute regarding any entry made in or omission from the record. 
It is obvious that a Revenue Officer is not invested with power to 
entertain a suit for recovery of possession: Niimony v. Kedar Nath 
(1); Chandi Charan v. Lal Bewa (2); Brojo Mohan y. Darsan Pal 
(3). The suit under this section isin the nature of a declaratory 
one and the whole object is only to secure a prompt correction ofan 
erroneous record ; Kalisundart v. Girija Sankar (4) 

But whatever investigation may be required in order to give 
effect to the relief regarding any entry in or omission from the 
record shall be within the scope of a suit under this section, if 
investigation of title be necessary for such a purpose it will certainly 
be within the competence of the Revenue Officer exercising juris- 
diction under this section to do that; see OUmeduilah v. Ram 
Chandra (5). 

True that in a suit under this section the Revenue Officer has 
primarily to go on the question of actual possession. But there 
may be cases where the determination of the question of posses- 
sion itself may be dependent on the question of title and in my 
judgment the present case is one of that type. 

“ Possession ” expresses the simple notion of a physical capacity 
to. deal with a thing as we like, to the exclusion _of every one else. 


(t) (1913) 17 C. W- N. 750. 

(2) (1929) 49 C. L. J. 285 ; 33 C. W. N. 623. ` 
(3) (1929) 49 C. L. J. 204 ; 34 C. W. N. 47. 

(4( (1911) 15 C. W. N. 974; 

(5) (1910) 14 C. W. N. 812, 
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` According to Markby, ‘the primary and main object of ownership Civit, 


is the protection of this physical capacity. The legal notion of 1941. 
possession, however, is not, as has been pointed out by Markby The Chairman, Dis- 
confined to this simple physical condition. In order to constitute trict aes Rangpur 
possession in a legal sense, there must exist, not only the physical — Jagatpat Singh 
power to, deal with the thing as we like, and to exclude others Dugar, 
but also the determination to exercise that physical power on our 
own behalf. We gain possession with the body, and mind, but 
not with the mind only, nor with the body only. Salmond defines 
possession of a material object as “ the continuing exercise of a 
claim to the exclusive use of it.” According to Holmes “when 
we say of a man that he has possession, we affirm directly that all 
the facts of a certain group are true of him, and we convey 
indirectly or by implication that the law will give him the advan- 
tage of the situation...... To gain possession, a man must stand 
in a certain physical relation to the object and to the rest of the 
world, and must have a certain intent............. The physical rela- 
tién to others is simply a relation of manifested power co-extensive 
with the intent............ Besides our power and intent as towards 
our fellow-men, there must be a certain degree of power over the 
object.” The manifestation of power is only important as a mani- 
festation of intent, and the intent which the law should require is 
an intent to exclude others. 
To gain possession there must be certain physical relations and 
a certain intent. The question is how far these facts must continue 
to be presently true of a person in order that he may continue in 
the rights which follow from their presence: There must be always 
the same animus as at the moment of acquisition, and a constant 
power to reproduce at will the original physical relations of the 
object. Absolute security for the future is not requisite, for it 
cannot be had. All that is necessary is that according to the 
ordinary course of affairs one is able to count on the continuing 
enjoyment of the thing. 
In order to prove possession it is not necessary to prove a con- 
tinuous actual bodily possession: 
Where there is the requisite animus it is not necessary that the 
property should be enjoyed iv any particular manner. Tt would 
ff em if some overt act is done upon the landor in relation to 





it in the execution of the animus. In Clark v. Elphinstone (1), 
was observed by the Privy Council that it was not necessary 
-That some act should always be done upon the spot in dispute 


(1) (1880)6 A, C. 64. 
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itself, but that it was enough if some overt acts of ownership were 
done in relation to that spot, as, for instance, enclosing it. As 
was pointed out by a Full Bench of the Calcutta High Court in 
Mahomed Ali Khan v. Khaja Abdul Gunny (1), possession is 
not, necessarily the same thing as actual user. “The nature of 
the possession to be looked for, and the evidence of its continuance, 
must depend upon the character and condition of the land in 
dispute. Land is often either permanently or temporarily incapable 
of actual enjoyment in any of the customary modes as by residence 
or tillage or receipts of a settled rent. It may be incapable of any 
beneficial use, as in the case of land covered with sand by an 
inundation ; it may produce some profit, but trifling in amount, 
arid only of occasional occurrence as is often the case with jungle 
land. In such cases it would be unreasonable to look for the 
same evidence of possession as in the case of a house or a. culti- 
vated field. All that can be required is that the plaintif should 
show such acts of ownership as are natural under the existing 
condition of the land, and in such cases, when he has done this, 
his possession is presumed to continue as long as the state of the 
land remains unchanged, unless he is shown to. have been dispos- 
sessed”. $ 

Possession always means possession of that character of which 
the thing is capable. If the land be not capable of any user, mere 
non-user of it does not lead to the inference that the plaintiff is 
not in possession. No particular kind of user is necessary to. 
establish possession. All that is necessary to show is that some. 
acts werc done and were done in exercise of a right of ownership. 

There is one well-established doctrine which should always be 
remembered in cases like the present. I mean the doctrine that 
“ possession follows title.” See Bhupendra Narayan Singh Bahadur 
v. Rajeshwar Bhakat (2) In Jonesy. Chapman (3) Maule J., 
expounded the doctrine thus: ‘If there are two persons: in a field; 
each asserting that the field is his, and each doing some’act im 
the assertion of the right of possession, and if the question is, 
which of these two is in actual possession, I answer, the person 
who has the title is in actual possession, and the other .person 
is a trespasser.” In such a case who is in possession ‘is to be 
determined by the fact of the title, each having the same apparent 


S ; ; ares 
actual possession. ‘The question as to which of the two really. 


(1) (1883) I. L. R. 9 Cale. 744; 12 C. L. R. 257. 

+ See page 751 of LL. R. 9 Cale. —Ed, 

(2) (1931) L. R. 58 I. A. 228 (236) ; 54 C. L. J. 137 (141). 
(3) (1847) 2 Ex, 803 (821). 
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` is in possession, is determined by the fact of the possession follow- 
ing the title, that is, by the law, which makes it follow the title.” 

The same doctrine was accepted as good law by Lord Black- 
burn in Bristow v. Cormican (1). His Lordship stated the doctrine 
by saying that “an entry claiming title gives possession if the 
person entering shews title, that isa right of possession, in himself 
or those under whom he claims.” 

See also nee Limited v, Puik (2) per Joyce, J., where 
his Lordship Says: “it is a well-settled principle with reference 
to land at all events............ that where possession in fact is undeter- 
mined or the evidence is undecisive, possession in law follows the 
right to possess. As far back as the time of Littleton it was said: 
‘Where ‘two be in one. house or other tenements together to claim 
the said lands and tenements, and the one claimeth by one title, 
and the other by another title, the law shall adjudge him in posses- 
sion that has right to have the possession of the same tenements.” 
The .case of Jones v. Chapman (3) is 1eferred to there as the 
important leading case on the point. 

Coming to ‘the question of the acts of possession the learned 
Special Judge nowhere reversed the clear finding arrived at by the 
learned Assistant Settlement Officer that the plaintiff “ has been 
exercising acts of possession all along and has exercised posses- 
sion even quite recently.” The learned Special Judge disposes of 
the question thus—‘‘ The sole evidence of possession adduced in 
this case on behalf of the District Board is that the District Board 
contractor had been cutting earth from the disputed plots and 
argument is made that therefore the District Board must be in 
possession of the disputed plots. But as 1 have pointed out, the 
plots from which earth is cut by the District Board contractor do 
not necessarily belong to the. District Board. The contractor has 
no scruples in the matter of removing earth from any place which 
is convenient to him, irrespective of the person who is in possession 
of it. The learned Assistant Settlement Officer did not at all con- 
sider this aspect of the case.” . 

It is difficult to see what this finding amounts to. The learned 
Assistant Settlement Officer first found title with the plaintiff and 
then found that the plaintiff did exercise acts of possession on 
these plots by taking earth therefrom. There were clear findings 
and certainly these findings were sufficient to support his conclusion, 


(1) (1878) 3 A. C. 641 (661), 
(2) [1912] 1 Ch. 527 (533-34). 
(3) (1847) 2 Ex. 803 (821) 
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` 


Civit namely, that the possession of the plots was with the plaintift. 
1941. There was no omission on his part to deserve the reproaches of the 
The E Dis- learned Special Judge. . 
trict Board, Rangpur The learned Special Judge ‘on his part refuses to go into the 


Jagatpat Singh question of title and then again does not say one way or the other 
Dugar. whether ke accepts the statement that the plaintiff took earth 
from the disputed plots from time to time. The plaintiff did not 
seek to prove his title to the plots by his acts of user. Had he 
done that then only the observation of the learned Special Judge 
that the contractor had no scruples in the matter of removing earth 

from other’s lands would have been pertinent. 

In my judgment, in the facts and circumstances of this case it 
will not be possible to determine the question involved in the 
case without going into the question of title. It shall have to be 
found whether or not the plaintiff has succeeded in establishing 
that the title to the two plots is with him and whether he has 
succeeded in establishing any act of user as pleaded by him so 
as to entitle the Court to find the actual possession of the plots 
with him. , 

The result is that this appeal is allowed. The judgment and- . 
decree of the Court of appeal below are set aside and the case is 
sent back to that Court for the rehearing of the appeal in the i 
of the observation made above. 

The appellant will get his costs ofthis appeal from the prin: 
cipal defendants. Further costs will be at the discretion of the 
Court of appeal below. 

Leave to appeal is prayed for and is refused. 


P. R. Appeal allowed: 


ft 


Vou 93) > ans ign Gouri. 
Before Mr. Justice B. K. Mukherjea and Mr. Justice 
‘ < T. J. Y. Roxburgh. 


- APTABUDDIN HOWLADAR AND OTHERS 
v. 
ABUAL KASEM alias SONA MIAH AND OTHERS.* 


Bengal Revenue Sales Act (XI of 1859), Section 37(2)—Annulment of tenure— 
Settlement, what tt refers to—Original settlement and subsequent resettle- 
ment—Contract with Government. 


Per Mukherjea, F. ; The word “Settlement” as used in Section 37, clause (2) 
of Act XI of 1859 refers not to the permanent settlement of the year 1793 but 
it means the particular settlement or contract with the Government whenever 
that might have been made by which revenue was assessed upon certain lands : 

Raj Chunder v. Shaikh Busee (1) and Mokbul Ali Sadagar v. Bazarat Ali (2) 
referred to, ` 

Per Roxburgh, F.: Quare, Whether the word ‘settlement’ in sectiun 37 
(secondly) of the Land Revenue Sales Act refers to the original settlement or to 
subsequent re-settlement. 


Per Curiam: The statutory title which the law gives to the auction-pur- 
chaser at a revenue sale is for protection of revenue and in ordet to ensure 
. due payment of revenue by such purchaser and avoid the necessity of repeat- 
ed sales of the property, he is entitled toall the rights which the original 
settlor had at the time of the settlement, 


Per Mukherjea, F. : The estate was created in 1878 and a settlement was 
for the first time made for ten years. There were subsequent resettlements 
with the original proprietor or his heirs for various terms and at various 
revenues, the last settlement being made in the year 1933. The estate was 
thereafter sold for arreas of Government revenue : 
` `. Held, that the term “ Settlement ” as used in Section 37(2) of the Revenue 
Sale ‘Law. Fefers to the settlement in the year 1878. The tenure not having 
been in existence at the time, it wasnot protected under Section 37(2) of the 
Revenue Sale Law: The purchaser was therefore entitled in law to annul it. 


Per Roxburgh, F.: The tenure not recognised at the last settlement was not 


Operative agdinst the Government and hence the purchaser was entitled to - 


annul it. 
` Appéal by the Defendants. 
The material facts will appear from the judgment. 
Messrs. Gopendra Nath Das and Khetra Mohan Chatterjee 
for the Appellants. 


* Appeals: from Appellate Decrees Nos, 182 and 183 of 1938, against the 
decrees of K, B, Ray; Esq, District Judge of Faridpur, dated the 25th May, 
1937, affirming those of Matish Chandra Banerjee, Esq., Munsiff, Additional 
Court, Madatipore; dated the 24th August; 1936. 


(1) (1875) 24 W. R. 476. 
(2) (r921) 34C. L. J. 485. 
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Dr. S. C. Basak, Messrs. Sambhunath Banerjee ( Sr. ) and 


Manindra Nath Ghose for the Respondents. 
i CAV 


The judgments of the Court were as follows : 
Appeal No. 182. 


Mukherjea, J. :—The facts giving rise to this appeal lie within 
a short compass and may be stated as follows : 

Under Diara Touzi No. 6454 of the Faridpur Collectorate there 
was a tenure owned jointly by the plaintiffs and defendants Nos. rto 
to 20 of the suit out of which the appeal arises at an yearly rental 
of Rs. 232-15 annas only. Under this tenure there was a subordi- 
nate tenancy held by defendants Nos. 1 to 7. The Touzi was 
sold for arrears of Government revenue on the 23rd March, 1934, 
and it was purchased by defendant No. 8 in the benami of defen- 
dant No. 9. The plaintiffs got a conveyance of the Touzi from 
the auction-purchaser in Pous 1341 B. S. Their case is that 
after the purchase they annulled the intermediate tenure held by 
them jointly with defendants Nos. 10 to 20 and they accordingly 


` pray for a declaration that they are entitled to realise rents directly 


from the under-tenants who are defendants Nos. 1 to 7 inthe | 
suit. There was also a prayer for recovery of rents from defendants 
Nos. 1 to 7 for the last two .Kists of 1341 and the first ee of 
1342 B. S. 

The suit was contested by defendants Nos. 15 to 19 and their 
defence in substance was that they were not tenure-holders but 
raiyats in respect of the lands held by them under the Touzi and 
they having acquired occupancy rightin the same were protected 
from eviction under Section 37 of Act XI of 1859. It was further 
contended that even if they were tenure-holders as the tenure was 
in existence when the Touzi was created, it came under the second 
exception to Section 37 of Revenue Sale Law and hence could not 


‘be.annulled. These defendants maintain that they are still entitled 


to realise rent from defendants Nos. 1 to 7 who hold the sub- 
tenancy and it was for recovery of theire share of the rents in 
respect of thé sub-tenincy from the year 1338 to the third quarter 
of 1341 B. S. that they instituted a rent suit against the tenants 
to which the plaintiffs were also made parties. This rent suit 
which was Suit No. 65 of 1936 was heard along with the title 
Suit instituted by the plaintiffs and they were disposed of T one 
and the same judgment by both the Courts below. 

Both the Courts below held that the defendants Nos. 1 5 to 19 
were tenure-holders and not raiyats and that the tenure was not 
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protected from annulment under Section 37(2) of the Revenue 
Sale Law. Accordingly, the plaintiffs suit was decreed and they 
were declared entitled to realise rents direct from defendants Nos. 1 
to 7 from Pous 1341 B. S. when they purchased the Touzi. It is 
against this decision that S. A. 182 of 1938 has been preferred by 
the. contesting defendants. The rent suit which was instituted by 
defendants Nos. 15 to 19 was also disposed of in accordance with 
the finding in the title suit. The rent suit was decreed in part 
and the plaintiffs in that suit were allowed to recover rent for the 
period prior to the date of the revenue sale. There has been a 
second appeal against the decision in the rent suit as well and this 
is S.A. £83 of 1938. 

In the main appeal the only point that has been pressed by 
Mr. Das who appears on behalf of the appellants is that the courts 
below dught to have held that the tenure held by his clients is 
protected from annulment under the provision of section 27 (2) 
of the Revenue Sale Law. It has been argued by Mr. Das that 
the estate being a temporary-settled estate the word. “settlement” 
as used in the said clause must mean the last settlement which 
was of the year 1933 and as the tenure was in existence from before 
that, it is directly covered by the exception. It cannot be 
disputed that the word “settlement” as used in section 37(2) of 
Act XI of 1859 refers not to the permanent settlement of the year 
1793 but it means the particular settlement’ or contract with the 
Government, whenever that might have been made, by which 
revenue -was assessed upon certain lands , vide Xaj Chunder v. 
Shaikh Busher (1), Mokbul Ali Sadagary. Basarat Ali (2). In 
the present case the Diara estate No. 6454 was created in 1878 
and in the month of April of that year a settlement, for the first 
time, was made with the proprietors for a period of 10 years only. 
There have been subsequént re-settlements with the original 
proprietors or their heirs for various terms and at various reve- 
nues and the last settlement was made in the year 1933 fora 
period of 15 years only, the revenue assessed being Rs. 192 a 
year. The question before us really is whether we should take 
the year 1878 or the year 1933 to be the year of the 
settlement .of this particular Touzi which was sold for default 
in payment of arrears of revenue. Ifit is the latter, as Mr. Das 
- contends, he is undoubtedly entitled to succeed as the tenure held 
by his clients was admittedly in existence from before 1933. I 
do not think, however, that I can accept this contention as sound, 


(1) (1875) 24 W. R. 476. (2) (1921) 34 C. L. J. 485. 
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The estate that has been sold is a revenue paying unit bearing 
Touzi No. 6454 of the Faridpur Collectorate. It comprises lands 
which must be deemed to have formed part of the river bed in 
the year 1793. They were resumed sometime before 1878 and'it 
was-in April, 1878 that revenue was for the first time assessed upon 
the lands and they were transformed into a revenue paying estate 
liable to be sold for its arrears. As this is a temporary-settled 
estate, re-settlements have been made from time to time and not 


` only the revenue but the quantity of the lands comprised in the 


estate might have changed at different periods, but the estate, 
in my opinion, remains the same since it was first created in 
1878 and I do ‘not agree with Mr. Das that at each time a re- 
settlement is made a new estate is brought into existence. In 
the case of Nilima Prova Dutta v. P. S. Mantosh (1) the first 
settlement of an estate was made for a period of 4o years in 1882 
and in 1895 the settlement holders created a tenure under them. On 
the expiry of the period of 4o years there was a re-settlement and 
the estate was subsequently sold for default in the payment of 
Government revenue. It was held by a Division Bench of this 
Court that the tenure created during the period of the first settle- 
ment was not protected under section 37(2) of Act XI of 1859. 
Mr. Das has sought to distinguish this case from the present one 
on the ground that here there was an express covenant that the 
settlement-holder would get a renewal at the expiration of the 
period for which the first sattlement was made ; but the absence 
of such a covenant, in my opinion, does not make any difference, 
for, the position would be exactly the same even if there was no 
such undertaking. Under the provisions of Reg. VII of .1822 
the original proprietors with whom the settlement was made were 
entitled to have the renewed settlements in their favour and it 
is only when they refused to accept any new settlement that the 
property could be settled with another person. Mr. Das has 
further argued that as this tenure was in existence when the last 
revenue settlement was made in 1933 and the settlement autho- 
rites did take this tenure into account in fixing the Government 
revenue, the purchasers certainly could not claim higher rights 
and they must take the estate burdened with the tenure. Assuming 
that this contention is sound, I do not think that it is borne out 
by the settlement papers in the present case. The entry in the - 
Khatian Ext. E-2 shows conclusively that this tenure was not 
recognised to be binding on the Government and it cannot be 
(1) (1938) 42 C. W, N. 864, 


uo 


+ 
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said therefore that the settlement authorities oe 
consideration in fixing the Government revenue. The sta 
title which the law gives to the auction-purchaser at a reven 
sale is for protection of revenue and in order to ensure due 
payment of revenue by such purchaser and to avoid the necessity 
of repeated sales of the property, he is entitled to all the rights 
which the original settlor had at the time of the settlement. In 
my opinion, the settlement here must refer to the settlement in 
the year 1878 and as the tenure was admittedly not in existence at 
that date the purchaser is entitled in law to annul it. 


The result, therefore, is that in my opinion the view taken 
by the courts below is sound and must be upheld and this appeal is 
accordingly dismissed. 


Appeal No. 183. 


In accordance with the decision in S. A. 182 of 1938 this appeal 
must also be dismissed. The plaintiffs in the rent suit who were 
defendants Nos. r5 to 19 in the title suit cannot recover rent fora 
period subsequent to the annulment of the tenure by the auction- 
purchaser at a revenue sale. 


The result is that this appeal is also dismissed. 
There will be no order as to costs in both the appeals. 


Roxburgh, J. :—I agree, but I would like to add that I think 
that it might be necessary in the proper case to examine more 
closely whether the proposition stated in general terms that the 
word “settlement” in section 37 (2ndly) of the Land Revenue 
Sales Act XI of 1859 refers to the original settlement or to sub- 
sequent re-settlements, is correct or not. In the present case, 
the point is, to my mind, not material in view of the fact that 


at the last settlement this tenure was not recognised as being 


operative against the Government as shown by _the Khatian 
Ex. E-2. 


OPR Apfeal dismissed. 







March, 31. 
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aK 
7) 
Before Mr. Justice A. GR. Henderson. 


“MEGHRAJ GOLABCHAND, A FIRM 
Te 
CHANDRA KAMAL BHUIYAN.* 


Kes judicata—Decision on a question of law, if res judicata—Rights of parties, 
decision of. 


The decision of a Court on the question of jurisdiction, which does not 
E 


decide the rights of the parties, is not res judicata : } 
Case laws reviewed. 
Appeal by the Decree-holders. 
The material facts appear from the judgment. 


Messrs. Ramaprosad Mukherji, Jajneswar Majumdar, and 
Sushil Ranjan Ghose for the Appellant. 


Messrs. Chandra Sekhar Sen, Holiram Deka, Harendra Nath 
Sarma for the Respondent. 

C. A. V. 

The judgment of the Court was as follows : 

This appeal is by the decree-holder. His, difficulties are due 
to the fact that he did not appeal against a wrong order made by 
the Subordinate Judge of Jorhat. The decree was made by the 
Subordinate Judge of Dibrugarh on the 7th of March, 1934. 
North Lakhimpore (the area within which the cause of action 
arosc) was transferred to Sibsagar with effect from the rst August, 
1934- Starting with an application by the decree-holder on the 
t1th February, 1937, there were altogether four execution cases 
disposed of by the Subordinate Judge at Jorhat which is the head- 
quarter of the Sibsagar District. The last was dismissed on the 
31st March, 1939, on the ground that the Court had no jurisdiction 
to deal with the matter. The present execution case was filed in 
the court of the Subordinate Judge at Dibrugarh where the decree 
was originally made. An objection was filed by the judgement- 
debtor on the ground that the application was barred by lin-itation. 
This objection was overruled by the Deputy Commissioner but has 
been allowed in appeal by the Subordinate Judge. 


*Appeal from Appellate Order No. 125 of 1940, against the order of G. P. 
Barh, Esq., District Judge of Assam Valley Districts, dated the 19th January, 
1940, reversing the order of C. S. Gunning, Esq., Ex-officio Subordinate Judge, 
Lakhimpur, dated the 28th August, 1939. 

+ See Upendra Nath Bose v, Lall (1940) 73 C. L. J. 145 (P. C.)—Ed, 
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It is not necessary to discuss the merits of the case. Mr. Sen ervit, 
very fairly conceded that the application is not barred by limita- 1941, 
tion.“ The question depends upon whether the Court at Jorhat Meghraj Golabchand, 
had jurisdiction to execute the decree. The case clearly comes a Firm 


within the provisions of section 37 (b) of the Code of Civil Pro- Chanda Kama! 
cedure. -As a result, the applications in the Court of Jorhat was Bhuiyan; 
properly filed in a court of competent jurisdiction. They, there- 

fore, cannot be treated as mere nullities and are sufficient 10 save 

limitation. 

Mr. Sen, however, supported the conclusion cf the Subordinate 
Judge that the appellant is precluded from raising the question of 
the general principles of zes judicata. 

On this point Mr. Mukherji’s first contention was that zes 
judicata can only apply tothe case in which the decision was made 
(the fourth case) and subsequent cases. It will not affect the 
previous cases. On that view the present application wouid be 
within time as it was filed within 3 years of the dismissal of the 
third case. 

On that matter the position is as follows: This very objection 
as to jurisdiction was taken by the judgment debtor in the second 
case. The decree was transferred to Nowgong where it appears 
that the judgment-debtor was stationed at the time. The execution 
case was eventually dismissed. The objection was not pressed 
to a decision and was nol raised in the third case. When the 
objection was put forward again in the third case, the appellant 
ought to have raised a plea of ves judicata. He should have con- 
tended that the judgment-debtor was prevented from raising the 
question either on the principles of constructive ves judicata or on 
the ground that the fulure of the judgment-debtor to prosecute 
his objection in the second case was tantamount to its dismissal. 
When this plea wis not raised, then on the general principles of 
res judicata the last decision will prevail and all the cases will be 
affected by it. 

In the second place, Mr. Mukherji relied on the general principle 
that the decision of a question of law which does not decide anything 
regarding the right of the parties is not ves judicata. Various cases 
were cited in support of this general proposition. Of-course, Mr. 
Sen had no difficulty in distinguishing some of them from the 
present case. But they do illustrate other applications of the 
same principle. The particular point in the present case is whether 
the decision of the Court that it has no jurisdiction to deal with the 
case is res judicata or not. 
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‘Civit, A right decision on this point could not have any such effect. 
` 1941, Jt would be nothing more than an expression of opinion by the 
Meghraj Golabchand, Presiding officer of a Court which had no jurisdiction to deal 
a Firm with the matter. The necessary foundation for raising ‘a plea of 


Chandra Kamal ves judicata would accordingly be absent. In this reply Mr. 

Bhuiyan; Mazumdar contended that the opposite proposition must be 
` equally true. When the Court itself is denying jurisdiction, the 
decision cannot have any such effect. I am not „prepared to 
accept this contention. Æx Aypothesi a Court having jurisdiction 
has wrongly decided a point raised by the parties and a wrong 
decision by a competent Court can be made the basis of a plea 
of res judicata. It is thereforc . necessary to examine the matter 
further. 

The general question arose for consideration by-a Full Bench 
of this Court in the case of Turini Charan Bhattacharya v. Kedar 
Nath Haldar (1). The question was framed in extremely wide 
terms i. e, whether an erroneous decision ona pure -question of < 
law operates as ves judicata in a subsequent suit where the same 
question is raised. The judgment was delivered by Rankin C. J. 
He was not prepared to answer the question, framed as it was in 
such wide terms. He did, however, make some observations 
with regard to the law of ves judicata and on the present question 
he said this :* 

“Questions of law are of all kinds and cannot be dealt with as 
though they were all the same. Questions of procedure, questions 
affecting jurisdiclion, questions of limitation, may all be questions 
of law. In such questions the rights of parties are not the only 
matter for consideration. The Court and the: public have an 
interest. When a plea of res judicata is raised with reference to 
: such matters, it is at least a question whether special considerations 

do not apply.” 





This case was considered in a subsequent decision by a Division . 
Bench of the High Court at Patna in the case of District Board 
of Darbhanga v. Suruj Narain Sinka (2). It was there held that 
a previous decision that the Civil Court had no jurisdiction to 
deal with the plaint is not res judicata. A similar view was taken 
by a learned Judge of the High Court at Allahabad in the case 
of Jwala Debiv. Amir Singh (3). Mr. Sen criticised the reasons 


(1) (1928) 48 C. L. J. 327, 33 C. W. N. 126, 
* See p. 338 of 48 C. L. J.—Ed. 

(2) (1935) I. L. R., 14 Pat. 633. 

(3) [1929] A. I, R, All. 132 
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which the learned Judge gave for his decision ; but whatever the 
reasons, the decision is another example of the principle being 
given effect to. 

Mr. Mukherji further relied upon the old decision of the Privy 
Council in the case of Delhi and London Bank Limited v. Melmoth 
A. D. Orchard (1). The reievant passage in the judgment 
is this : 

“Tt was contended that the rule ves judicata applied, and that 
the application made on the 4th of May, 1871, was barred by the 
order of the Deputy Commissioner of the roth day of December, 
1869, from which no appeal was preferred. But their Lordships 
are of opinion that the order of the roth day of December, 1869, 
was not an adjudication within the rule of ves judicata.” 

This decision has been discussed in connection with attempts 
made to use it in support of other and wider propositions. Thus, 
in the case of Manjunath Badrabhat v. Venkatesh Govind Shanbhog 
(2) it was held that this decision is not authority for the proposi- 
tion that the decision on a point of limitation is not ves judicata. 
Then, again, in the case of Khosal Chandra Roy Chowdhury v. 
Ukiladdi (3) it was held that it is no authority for the proposition 
that a decision at one stage of an execution case can be again called 
in question at a later stage of the proceedings. I have not, however, 
been able to find any decision to the effect that it is no authority 
for the proposition that the determination of the question of juris- 
diction is not ves judicata. 

On this point Mr. Sen argued that the reason underlying their 
Lordships’ decision was that the matter was not really decided at 
all. He suggested that the order of the Deputy Commissioner 
sending the petition to the record room was a strong indication 
that the case was kept pending inthe file. I-need only say that 

- records of disposed of cases and not of pending cases are consigned 
‘to the record room. Furthermore, the words used “ was not an 
adjudication within the rule of ves judicata” imply that the matter 
was decided but that the decision did not have a certain effect. 
If the case was still pending, the question would simply not have 


arisen for decision and it would have been unnecessary to say 


anything. : 
Now, by his order dated the roth of December, 1869, the 
Deputy Commissioner decided that his Court had no jurisdiction to 


(1) (1877) L. R. 4 L A. 127 ; i L. R. 3 Calc. 47. 
(2) (1881) I. L. R. 6 Bom. 54. 
{3) (1909) 14 C. W. N. tra 
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deal with the question. When Sir Barnes Peacock said that such 
a decision was not an adjudication within the rule of ves judicata, 
the implication is that the principles of ves judicata do not apply 
to decisions abouf the jurisdiction of the Court. In my judgment, 
that case is directly in point. ae 

On the other hand, Mr. Sen only cited one decision in the case 
of Yeruva Chinappa Reddi v. Rao Bahadur P. V. Srinivasa Rao 
Garu, Official Receiver of Guntur (1). The ground given for that 
decision really was that the rule of zes judicata must apply unless 
it can be said that the former decision was a nullity, That is 
certainly in favour of the respondent in this case; but in my judg- 
ment the weight of the authorities is all the other way. 

The second question raised in the appeal was whether the appel- 
lant has brought himself within Section 14 of the Limitation Act. 
Mr. Sen pointed out that this raises the question whether the section 
applies to execution cases at all. He, however, does not desire to 


. press that point of view and I will assume that it does so apply. 
„It was, therefore, necessary for the appellant to show that he had 
‘been prosecuting his execution cases with due diligence and in 


good faith in the Court at Jorhat. ‘There is nothing to suggest 
that he had any other motive than to realise his dues. Of course, 
now that it has transpired that the decision of the Subordinate 
Judge was a wrong decision, no question of bad faith can really 
arise. The appellant was diligently prosecuting his execution in 
the right Court. Bad faith could only be imputed to him on the 
suggestion that he knew that the judgment-debtor would raise a 
belated objection, that he anticipated a wrong decision and that 
for some improper reason he had already determined not to 
appeal. Any such conclusion would be absurd and there can be 
no question that he was acting in good faith. 

It appears that the learned Subordinate Judge ‘was influenced 
by some other matters which really throw no light on the question 
of diligence or good faith. Thus the forbearance shown by the 
decree-holder to the judgment-debtor in waiting to take coercive 
measures until execution of the decree was nearly barred has been 
requisitioned against him to suggest that he was not diligent. Then 
again, the learned Subordinate Judge seems to have thought that 
the application of the decree-holder for transfer of the decree to 
Nowgong was a clever dodge to evade a decision on the question 
of jurisdiction. I need hardly say that the transfer of the decree 
to Nowgong would -not make it impossible for a decision to be 


(G) (1935) L L. R. 59 Mad. 62. 
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given on this point. The fact is that, so far from the decree-holder 
avoiding a decision, the judgment-debtor did not press his objec- 
tion to a decision. These matters can throw no light on the dona 
fides of the decree-holder and he is entitled to deduct the time 
occupied in these execution cases. 

This, however, is not sufficient to save limitation. He would 
also have to deduct the time’ taken in obtaining copies. There 
are no materials upon the record to show what that time was. This 
is, therefore, a matter of evidence. As in my opinion the appeal 
succeeds upon the other point, I do not propose to call upon the 
parties to adduce such evidence. : 

The appeal is accordingly allowed. The order of the lower 
appellate Court is set aside and- that of the Deputy Commissioner 
restored with costs in all Courts. I assess the hearing fee of this 
appeal at three gold mohurs. i 


P. R. f Appeal allowed, 


FEDERAL COURT. 


Before Sir Maurice Guyer, Knight, Chief Tustice, Mr. Justize 
S. Varaéathariar and Mr. Justice 
J. W. F. Beaumont. 


IN RE: HINDU WOMEN’S RIGHTS TO PROPERTY 
ACT, 1937 (CENTRAL ACT XVIII OF 1937) 
AND THE HINDU WOMEN’S RIGHTS 
TO PROPERTY (AMENDMENT) 

ACT, 1938 (CENTRAL 
ACT XI OF 1938) 


AND 


IN RE: SPECIAL REFERENCE UNDER 
SECTION 213 OF THE GOVERN. 
- MENT OF INDIA ACT, 1935. 


Ultra vires—Hindu Women’s Rights to Property Act (XVIII of 1937), if properiy 
passed—Change of powers of Legislature—Hindu Women’s Rights to Property 
(Amendment) Act (XI of 1938)—Succession to agricultural land in Governor's 
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Provinces—‘Prop:rty’—Presumption—Legislature with limited and restricted 
powers using wide and general word—Legislature, if intends to exceed 
jurisdiction—Right of a Chamber of Legislature to discuss a Bill laid before 
it—Court, if can interfere—Devolution by survivorship of property other than 
agricultural land—Constitution Act, 1933, Schedule VII, List III K Concurrent 
List) No. 7—Remedial statute—Beneficial construction. 


The Hindu Women’s Rights to Property Act, 1937 was properly passed, 
The Indian Legislature which was in existence immediately before the coming 
into force of Part II of the Constitution Act continued in, existence after 
that date and was in all respects the same Legislature, though its legislative 
powers were no longer as extensive as they had previously been. It is immaterial 
the powers of- the legislature changed during the passing of the Bill from the 
Legislative Assembly to the Council of State. Whether the Act was in the 
competence of the Legislature, must be determined with reference to April, 
14, 1937, when it received the assent of the Governor-General and to none 
other date. 

The word ‘property’ in the Hindu Women’s Rights to Property Act, 1937 
means property other than agricultural land. Hence no part of the Act was 
beyond the Legislature’s powers. The presumption is that the Legislature used 


` the word ‘property with reference to that kind of property with respect to which 


it is competent to legislate and to no other. The general presumption is that the 
Legislature does not intend to exceed its jurisdiction. 


The general words in a statute are to be construed with reference to the 
powers of the Legislature which enacts it. 


Cases referred to. 


The Hindu Women’s Rights to Property Act, 1937, and the Hindu Women's 
Rights to Property (Amendment) Act, 1938, ta) do not operate to regulate 
succession to agricultural land in the Governor's Provinces ; and (b) do operate 
to regulate devolution by survivorship of property other than agricultural land. 


The subject of devolution by survivorship of property other than agricultural 
land is included in entry No. 7, List III, the Concurrent List of Schedule VII of 
the Constitution Act, 1935. 


The Hindu Women’s Rights to Property Act, 193° is a remedia] Act and 
ought to receive a beneficial interpretation. i 


If the restriction of the general words to purposes within the power of the 
Legislature would be to leave an Act with nothing or next to nothing in it, or an 
Act different in kind and not merely in degree, from an Act in which the general 
words were given the wider meaning then the Act asa whole is invalid, If the 
Act is to be upheld, it must remain, even when a narrower meaning is given to 
the general words “an Act which is complete, intelligible and validand which 
can be executed by itself. ” 


Cases referred to. è 

The question whether either Chamber of Legislature has the right to discuss 
the Bill laid before it, is a domestic matter regulated by the rules of the Chamber, 
as interpreted by its speaker, and is not a matter with which a Court can inter- 
fere, or indeed on which it is entitled to express any opinion. The only function 
of a Court is to pronounce upon the Bill after it has become an Act. 
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Special Reference by the Governor-General under section 21 3 of 
the Government of India Act, 193 5. 


Sir Brojendra Mitter (Advotate-General of India) ( Aai 
Khan with him) (instructed by K. Y. Bhandarkar, Agent) for the 
Government of India. 


Sir Alladi Krishnaswami Aiyar (Advocate-General of Madras) 
(N. Rajagopala Iyengar with him) (instructed by Ganpat Rai, 
Agent) ‘and Dr. Narain Frasad Asthana (Advocate-General of the 
United Provinces) (Sri Narain Sahai with him) (instructed by 
Gurudayal, Agent.) | 

Amici Curia. 
Opinion. 

Gwyer, C. J.:—This is a Special Reference which His 
Excellency the Governor-General has been pleased to make to the 
Court under section 213 of the Constitution Act. The questions 
referred are :— 


(1) Does either the Hindu Women’s Rights to Property Act, 
1937 (Central Act XVIII of 1937), which was passed by the Legis- 
lative Assembly on February 4, 1937, and by the Council of State 
on April 6, 1937, and which received the Governor-General’s assent 
on April 14, 1937, 


or the Hindu Women’s Rights to Property (Amendment) Act, 
1938 (Central Act XI of 1938), which was passed in all its stages 
after April 1, 1937, 

operate to regulate : 

(a) succession to agricultural land ? 

(b) devolution by survivorship of property other than agricul- 
tural land ? 

{2) Is the subject of devolution by survivorship of property 
other than, agricultural land included in any of the entries in the 
three Legislative Lists in the Seventh Schedule to the Government 
Of India Act, 1935? 

There being no “ opposite party ” properly so called to this 

- Reference, it was not considered necessary or useful to serve any 
parties with notice of the Reference. er as the Court desired to 
hear the various possible viewpoints presented and argued, it 
suggested to the Advocate-General of India the desirability of invit- 
ing’ brief statements from the Advocates:-General of the Provinces, 

_ containing the point of view that each of them wished to present’ and 
arguments in support thereof. The Advocate-General of India has 
filed a statement on behalf of the Government of India and_he has 
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Bese also placed on the file statements from the Advocates-General of 
1941. seven of the Provinces. As the Court further intimated that besides 


- Hindu Women’s hcaring the Advocate-General of India it would be prepared to hear 

Rights 1o Property two more counsel, the Advocates-General of Madras and the United 

_ and Provinces appeared and took part in the argument. The Court is 

Sa NA indebted to all the learned counsel for the assistance which they 
a 4 aS have afforded it. 

Gaper G; 7 The doubts which have led to the Reference arise from the fact 

that the Bill which became the Hindu Women’s Rights to Property 

Act, 1937 (Act No. XVIII of 1937), which for convenience is here- 

after referred to as Act No. XVIII, was passed by the Legislative 

Assembly of the Indian Legislature on the 4th of February 1937, 

that is, before Part III of the Constitution Act came into operation 

and at a time when the powers of the Legislature were plenary, but 

was passed by the Council of State only on the 6th of April 1937, 

that is, after Part III had come into operation, and received the 

Governor-General’s assent only on the 14th of April, 1937. After 

the rst April, 1937, the Central Legislature was precluded from 

dealing with the subjects enumerated in List II of the Seventh 

Schedule to the Constitution Act, so far as the Governors’ Provinces 

were concerned. Laws with respect to the “devolution of agricul- 

tural land” could be enacted only by the Provincial Legislatures 

(Entry No. 21 of List II), and “wills, intestacy and succession; 

save as regards agricultural land” appeared.as Entry No. 7 of 

à List III, the Concurrent List. Act No. XVIII, read with the amend- 

ing Act of 1938, endeavoured to improve the position of Hindu 

widows in two classes of case: (a) where by the operation of the 

principle of survivorship the widow is excluded from enjoyment of 

the share of her husband in property which he held jointly with 

other coparceners, and (b) where, even apart from the rule of 

survivorship, the widow is excluded from claiming any share in her 

husband’s estate by reason of the existence of sons, grandsons or 

great grandsons of the deceased who under the law take in prefer- 

ence to the widow. Provision is also made for securing a share to a 

widow even in cases where her husband had pre-deceased the last 

male owner [section 3(r), first proviso]. The Act purports to déal 

in quite general terms with the “ property” or “separate property ” 

of a Hindu dying intestate, or his ‘interest iv joint family 

property” ; it does not distinguish between agricultural land and 

other property and is therefore not limited in terms to the latter, 

It may be mentioned that some aspects of the questions now referred 

have already been discussed in one of two cases (see, for instance, 
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Janak Dulari v. Sri Gopal (t),. on the assumption that the Bill had 
been passed even by the Council of State before the new Constitu- 
tion came into force. From the dates given in the present Reference 
it will be seen that this assumption is not correct. It may be added 
that the validity and operation of the amending Actof 1938 (Act 
No. XI of 1938) call for no separate discussion, since it does not 
enact any independent provisions, but merely makes some amend- 
ments in the Act of the previous year. 

Of the questions referred, Question (2) will in effect be answered 
by the views to be expressed in the course of the discussion of 
Question (1) ; and it is therefore not separately considercd. In 
the statements filed before the hearing and in the course of the 
arguments, the following contentions were raised with respect to 
Question (1) :— i 

(i) That Act No. XVIII was never properly passed at all, in 
view of the stage at which it was taken up and dealt with by the 
Council of State and the Governor-General. 

(ii) That the Act was in any view wltra vires the Indian 
Legislature, so far as its operation might affect agricultural land 
in the Governor’s Provinces. 

(iii) That ifthe Act should be held to be only in part ultra 
vires, it would not on the authorities be permissible to sever the 
good from the bad, so as to allow it at any rate to operate in 
respect of property other than agricultural land in the Governor’s 
Provinces. 

(iv) That even if it were permissible to uphold the Act to 
a limited’ extent, the provision in section 3 (2) relating to the 
‘interest of the deceased in Hindu joint family property would be 
ultra vires the Indian Legislature, on the ground that the mention 
of “succession” in entry No. 7 of List III of the Seventh Schedule 
does not include or authorize legislation in respect of the benefit 
which accrues to the members of a Mitakshara joint Hindu family 
under the rule of survivorship. 

In addition to the constitutional points above summarized, 
a suggestion was made on the construction of the Act that it does 
not provide for the devolution of any property by survivorship nor 
confer on the widowa right by survivorship, though it gives her 
the same interest in the joint property as her deceased husband 
had. This does not seem to be tenable. Itis true that section 
3 of the Act does not use the word “survivorship”, and it may 
be that the widow taking a share under the Act does not become 


(1) [1939] I. L, R. All. gra. 
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a coparcener with the other sharers; but there can be no doubt’ 
that in the cases in which it gives to the widow of a deceased 
coparcener a right to a share in the joint property which she did 
not possess under the pre-existing law, it takes away to that extent 
the benefit of the rule of survivorship which would have accrued 
to the remaining coparceners. The Reference must. therefore be 
dealt with on the footing that so far as its effect goes, the Act 
does legislate “with respect to” the law of survivorship. It can 
make no difference for this purpose whether the measures confers 
on one person a benefit by way of survivorship or takes away from 
another the benefit of survivorship. ` 


On the first contention, the Court is satisfied that no objection 
can be taken to the validity of the Act, on the ground only that 
it was introducted into the Legislature and passed by the Legisla- 
tive Assembly before Part III of the Constitution Act came into 
force. Part XIIL of the Constitution Act contains certain provi- 
sions entitled “Transitional Provisions”, whick are to apply “with 
respect to the period elapsing between the commencement of 
Part III of this Act and the establishment cf the Federation”. It 
is then enacted by section 317 that the provisions of the Govern- 
ment of India Act, r919, set out (with ccrtain amendments con- 
sequential on the provisions of the Constitution Act) in the Ninth 
Schedule, are to continue to have effect, that is, during the 
transitional period, notwithstanding the repeal of the earlier Act 
by the Constitution Act. Among the provisions thus continued 
are the provisions of the earlier Act relating to the Indian Legisla- i 
ture ; and it is clear that the Indian Legislature which was in 
existence immediately before the coming into force of Part LII of 
the Act was continued in existence after that date, and was’ in all 
respects the same Legislature, though its legislative powers were 
no longer as extensive as they had previously been. 

One of the provisions included in the Ninth Schedule is that 
a Bill shall not be deemed to have been passed by the Indian 
Legislature unless it has been agreed to by both Chambers either 
without amendment or with such amendments only as may be 
agreed to by both Chambers. It is common ground ‘that the 
Hindu Women’s Rights to Property Bill was agreed to without ` 
amendment by both Chambers of the Indian Legislature, and as 
soon as it received the Governor-General’s assent, it became an 
Act (Ninth Schedule, para. 68 (2) ). Not until then had this or: 
any other Court jurisdiction to determine whether it was a valid 
piece of legislation or not. It may sometimes become necessary for 


, 
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a Court to inquire into the proceedings of a Legislature, for the 
purpose of determining whether an Act was or was not validly 
passed ; for example, whether it was in fact passed, as in the case 
. of the Indian Legislature the law requires, by both Chambers of 
the Legislature before it received the Governor-General’s assent. 
But it does not appear to the Court that. the form, content or sub- 


ject-matter of a Bill at the time of its introduction into, or of its” 


consideration by, either Chamber of the Legislature is a matter 
. With which a Court of law is concerned. The. question’ whether 
` either Chamber has the right to discuss a Bill laid before it is a 
domestic matter regulated by the rules of the Chamber, as inter- 
preted by its Speaker, and is nota matter with which a Court 
can interfere, or indeed on which it is entitled to express any 
opinion. It is not to be supposed that a legislative body will 
waste its time by discussing a Bill which, even if it receives the 
Governor-General’s assent, would obviously be beyond the com- 
petence of the Legislature to enact ; but if it chooses to do so, 
that is its own affair, and the only {function of a Court is to pro- 
nounce upon the Bill after it has become an Act. 


In the opinion of this Court therefore it is immaterial that the 
powers of the Legislature changed during the passage of the Bill 
from the Legislative Assembly to the Council of State. The only 
date with which the Court is concerned is April r4th, 1937, the 
date on which the Governor-General’s assent was given ; and the 
question whether the Act was or was not within the competence of 
the Legislature must be determined with reference to that date and 
to none other. 

It is convenient to consider the second and third contentions 
together, viz. that the Act was beyond the competence of the 
Indian Legislature, so far as its opeartion might affect agricultural 
land in the Governors’ Provinces ; and that, if it were held to be 
in part beyond the competence of the Legislature, its provisions 
were not severable, so that it could not even affect property other 
than agricultural land. No doubt if the Act does affect agricul- 
„tural land in the Governors’ Provinces, it was beyond the com- 
petence of the Legislature to enact it ; and whether or not it does 
so must depend upon the meaning which is to be given to the 
word “property” in the Act. If that word necessarily and inevi- 
tably comprises all forms of property, including agricultural land, 
then clearly the Act went beyond the powers of the Legislature ; 
but when a Legislature with limited and restricted powers makes 
use of a word of such wide and general import, the presumption 
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must surely be that itis using it with reference to that kind of 
property with respect to which it is competent to legislate and to 
no other. ‘The question is thus one of construction, and unless 
the Act is to be regarded as wholly meaningless and ineffective, 
thè Court is bound to construe the word “property” as referring 
only to those forms of property with respect to which the Legisla- 
ture which enacted the Act was competent to legislate ; that is 
to say, property other than agricultural land. On this view of 
the matter, the so-called question of severability, on which a number 
of Dominion décisions, as well as decisions. of the Judicial Com- 
mittee, were cited in’ the course of the argument does not arise. 
The Court does not seek to divide the Act into two parts, viz. 
the part which the Legislature was competent, and the part 
which it was incompetent, to enact. It holds that, on the true 
construction of the Act and especially of the word “property” 
as used in it, no part of the Act was beyond the Legislature’s 
powers. 

There is a general presumption that a Legislature does not 
intend to exceed its jurisdiction : Maxwell on the Interpretation of 
Statutes (8th Edition) p. 126; and there is ample -authority for the 
proposition that general words in a statute are to be construed 
with reference to the powers of the Legislature which enacts it. 
“It seems to me ” said Lord Esher, M.R. in Colquhoun v. Heddon 
(1) “ that, unless Parliament expressly declares otherwise, in which 
case, even if it should go beyond its own rights as regards the 


‘comity’of nations, the Courts-of this country must obey the enact- 


ment, the proper construction to be put on general words used in 
an English Act of Parliament is, that Parliament was dealing only 
with such persons or things as are within the general words and 
also within its proper jurisdiction, and that we ought to assume 
that Parliament (unless it expressly declares otherwise), when it 
uses general words, is only dealing with persons or things over 
which it has properly jurisdiction.” Where the expression “ per- 
sonal estate” occurred in a Victorian statute imposing duties on 
the estates of deceased persons, it was held by the Judicial Com- 
mitteé that it must be construed as refering only to such personal 
estate as the colonial grant of probate conferred jurisdiction on the 
personal respresentatives to administer, whatever the domicile of 
the testator might be, that is to say, personal estate situate within 
the Colony, in respect of which alone the Supreme Court of Vic- 
toria had power to grant probate: “ Their Lordships thought 


(1) (1890) 25 Q. B. D. 129 (134). 
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that in imposing a duty of this nature the Victorian Legislature 
also.was contemplating the properly which was under its own hand, 
and did not intend to levy a tax in respect of property beyond its 
„jurisdiction. And they held that the general expressions which 
import the contrary ought to receive the qualification for which 
„the appellant contends, and that the statement of personal property 
to be made by the executor under Section 7(2) of the Act should be 
confined to that property whicb the probate enables him to adminis- 
ter,” Blackwood v. The Queen (1). In the well known case of Macleod 
v. Attorney-General for NewSouth Wales (2) the Legislature of New 
South Wales had enacted a law providing that “ whosoever being 
married marries another person during the life of the former husband 
or wife, wheresoever such second marriage takes place, shall be 
liable to penal servitude for seven years.” The appellant, who 
had during the lifetime of his wife married another woman in the 
United States of America and had in a New South Wales Court 
been convicted of bigamy under the provisions of this law, contended 
that the Court had no jurisdiction to try him for the alleged 
offence, since the Act under which he was tried, according to its true 
construction, was limited to offences committed within the juris- 
diction of the local Legislature by persons subject at the time of 
-the offence to its jurisdiction; and that upon any other con- 
struction the Act would be wira vires. Lord Halsbury, deliver- 
ing the judgment of the Judicial committee, observed that if 
Their Lordships construed the statute as it stood and upon the 
bare words, any person, married to any other person, who married 
a second time anywhere in the habitable globe, was amenable to 
the criminal jurisdiction of New South Wales, if he could be caught 
‘in that Colony. “That seems to their Lordships,” he con- 
tinued, “to be an impossible construction of the statutes ; 
the Colony can have no such jurisdiction, and their Lordships do 
not desire to attribute to the Colonial Legislature an effort to 
enlarge their jurisdiction to such an extent as would be inconsis- 
tent with the powers committed to a Colony, and indeed inconsis- 
tent with the most familiar principles of international law. It 
therefore becomes necessary to search for limitations, to see what 
would be the reasonable limitation to apply to words so general ; 
and Their Lordships take it that the- words ‘whosoever being 
married’ mean ‘whosoever being. married, and whosis amenable, 
at the time of the offence committed, to the jurisdiction of the 


(1) (1882) 8 App. Cas, 82 (88). 
(2) [18901] A. C. 455. 
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Colony of New South Wales’”: And again in a later passage: 
“ It appears to their Lordships that the cffect of giving the wider 
interpretation to this Statute necessary to sustain this indictment 
would be to comprehend a great deal mote than Her Majesty’s 
subjects ; more than any persons who may be within the jurisdic- 


tion of the Colony by any means whatsoever ; and that therefore, 


if that construction were given to the statute, it would follow as a 
necessary result that the statute was w/tra vires of the Colonial 
Legislature to pass. ‘Their Lordships are far from suggesting that 
the Legislature of the Colony did mean to give to themselves so 
wide a jurisdiction. The more reasonable theory to adopt is that 
the language was used,tsubject to the well-known and well-consi- 
dered limitation, that they were only legislating for those who were 
actually within their jurisdiction, and within the limits of the 
Colony.” The principle is the same for all law-making bodies 
with limited powers: “Now it is true that a by-law must be, as 
a general rule, consistent with the principles of the common law; 
that if it violates those principles it is bad; and it follows that 
if it is capable of two constructions, one of which would make it 
bad and the other good, we must adopt that construction which 
will make it consonant with the principles of the common law: .” 
Collman v, Mills (1). In D’ Emden Pedder (2), the High Court of 
Australia held that they would not be justified in assuming that a 
State Parliament intended general words in an enactment to have 
an application which would conflict with the constitution of the 
Commonwealth: “ It is in our opinion a sound principle of con- 
struction that Acts of a sovereign legislature, and indeed of subor- 
dinate legislatures such as a municipal authority, should, if possible, 
receive such an interpretation as will make them operative and not 
inoperative......... It is a settled rule in the interpretation of 
statutes that general words will be taken to have been used in the 
wider or more restricted sense according to the general scope and 
object of the enactment ” (at pp. 119, 120). i 

There is this also to be said. The underlying purpose of Act 
No. XVIII is plainly stated in its preamble ; “Whereas it is expe- 
dient to amend the Hindu Law to give better rights to women in 
respect of property.” It is therefore a remedial Act: seeking to 
remove or to mitigate what the Legislature presumably regarded 
as a mischief ; and as such it ought to receive a beneficial interpre- 
tation: “If the enactment be manifestly intended to be 
remedial, it must be so construed as to give the most complete 


(1) [1897] 1 Q. B. 396 (399). (2) [1904] 1 C. L. R. 91, 
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remedy which the phraseology will permit.” Govers Case (1). 
It may well be that the Indian Legislature, if it had been able to 
pass the Act. while it still possessed plenary powers, would have 
desired that the “ better rights ” which it sought to give to Hindu 
women should extend to agricultural land as well as to other 
property ; but it cannot be supposed that when, after restriction 
of its powers, it passed an Act with the above preamble, it did 
not intend to make the enactment as effective as it was within its 
power to. make it. It was contended before the Court that the 
passing of the Act with a restricted effect might result in some 
cases in a widow being deprived of advantages which she possessed 
under the pre-existing law. The examples adduced by the Advo- 
cate-General of India were by no means ‘conclusive, and it should 
not be assumed that the Court accepts th: contention ; but even 
if it were true that an Act intended to be remedial, though possibly 
limited in scope, was found in a small minority of cases to prejudice 
rather than to benefit those whom it was intended to help, this 
would be no reason why the Court should not adopt the construc- 
tion which is on the whole best calculated to give effect to the 
manifest intention of the Legislature. * 

The Court has already pointed out that the question is one ef 
the construction of the Act, that is to say, of ascertaining its true 
meaning, and that the construction which has commended itself 
to the Court leaves no room for the application of the principle of 
nonsseverability of subject-matter. It should not however be thought 
that the Court has overlooked cases cited to it in which the same 
words have been appl.el in an Act to a number of purposes, some 
within and some without the power of the Legislature, and the 
whole Act has been held to be bad. If the restriction of the general 
words to purposes within the power of the Legislature would be to 
leave an Act with nothing or next to nothing in it, or an Act 
different in kind, and not mere'y in degree, from an Act in which 
the general words were given the wider meaning, then it is plain that 
the Act asa whole must be held invalid, because in such circum- 

“stances it is impossible to assert with any confidence that the Legis- 
lature intended the genera] words which it has used to be construed 
only in the narrower sense : ` Owners of SS. Kalibia v. Wilson (2) ; 
Vacuum Oil Company, Limited v. State of Queensland (3) ; R. v. 
Commonwealth Court of Conciliation and Arbitration (4) ; British 


(1) (1875) 1 Ch. D. 182 (198). 
(2) [1910] 11 C. L. R. 689. (3) [1934] 51 C. L, R. 677. 
(4) ligro} rr C, L, R. 1. 
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ie Imperial Oil Company Limited v. Federal Commissioner. of Taxation 


1941. (x). If the Act is to be upheld, it must remain, even when.a 

Hindu Women’s narrower meaning is given to the general words, “ an Act which. is 

Rights fo Property complete, intelligible, and valid and which can be executed by 

_and itself ” ; Wynes : Legislative and Executive Powers in Australia 51, 

Gbecial Reference, citing Presser v. Illinois (2). These words appear to the Court apt 

Guyer, C9 to describe Act No. XVIII, if construed as the Court has thought 

ao, right to construe it, that is to say, even when a narrower meaning is 
given to the general words which the Legislature has used. 

It remains to deal with the fourth contention, that is, with regard 

to the import of the term “succession” in Entry No. 7 of List III 

and of the word “devolution” in Entry No. 21 of List lI. The 

question raised is whether” these words which prima facie imply the 

passing of an interest from one-person to another can include the 

change which takes place under the Mitakshara law in the extent of 

the interest possessed by the male members of a’joint Hindu family 

in the joint property when one of these members dies. Borrowing A 

term from the English law, this change has been described as the 

operation of the principle of survivorship. But the note of cautiýn 

sounded by Lord Dunedin in” Baijnath Prasad Singh v. Tej Balt 

Singh (3) as to the use of the terms “coparcenary” and “coperceners” 

in relation to a Mitakshara joint family is equally applicable to the 

use of the terms “ joint tenancy ” and “survivorship” ; for the 

incidents associated with joint ownership under the Mitakshara law 

are not identical with those known to the English law of joint- 

tenancy. There is however this degree of resemblance between the 

jus accrescendi and the effect of the death of one of the owners of 

joint family property under the Mitakshara law, that ina sense 

there is only an extinction of the deceased ferson’s interest, and the 

shares of the survivors,—whose pre-existing interest extended over 





the whole property,—are increased only because of the diminution in 
the number of sharers. The argument therefore is that words like 
“devolution” and “succession” cannot be held to include cases where 
the deceased person’s interest does not pass to another but is merely. 
extinguished or lapses. There are at least-two answers to this 
argument. 

Whatever may be the position under the English law, the theory 
of.extinction does not exactly: describe the position which arises on 
the death of a member of a Mitakshara joint family. The result of 


(1) [1925] 35 C. L. R. 422. 
(2) (1886) 116 U. S. 252. 


(3) (1921) I. L, R. 43 All. 228 ; L. R. 48 I. A. 195 ; 33 C. L. J. 288. 
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a long course of decisions is that certain legal acts continue to 
Operate on the interest of the deceased member even when what is 
ordinarily spoken of as the rule of survivorship is taking effect. 
Thus, if a creditor obtains a decree against a member of a joint 
family and during the latter’s life-time attaches his undivided interest 
in the family property, the creditor will be entitled to proceed 
against that ‘interest to the extent necessary forthe satisfaction of 
his claim even after the property has survived to the other members 
by reason of the death of the judgment-debtor. In some of 
the Provinces there have also been decisions recognising a right 
of voluntary alienation in each joint owner, in respect of his 
undivided share, when the alienation is for value ; and, if in this 
part of the country a member creates a mortgage over his undi- 
vided share, such mortgage has been held to be operative even 
after the death of the-mortgagor. According to several decisions 
of the Madras High Court, the alienation by a member of his 
undivided share does not disrupt the joint status and yet the 
rights of the purchaser have been held not to be defeated by the 
death of the aliénor, though no suit for partition be instituted 
during his lifetime. Results of this kind are wholly inconsistent 
with the theory of extinction or lapse, and even more so when 
the deceased happens to be the father of the survivors. It was 
recognised as early as Manomi Babuasiny. Modhun Mohun (1), 
that the application of the theory of the son’s “pious obligation” 
to pay the father’s debts has practically resulted in the pro tanto 
extinction of the son’s independent rights in the family property ; 
and section 53 of the Civil Procedure Code provided that to the 
éxtent to which joint family property remained liable for the 
father’s personal debts even after his death, it “shall be deemed 
to be property which has come to the'hands of the son as his legal 
representative”, 

It is equally important to remember that neither in their ordinary 
grammatical significance nor by a long continued use ina technical 
sense have the words “devolution” and “succession” acquired a 
-connotation that would preclude their application to describe the 
operation of the rule of survivorship as above explained. Eminent 
text-writers and Judges have used one or the other of these terms 
to include the accession of right which takes place on the death 

‘of one of the members of a Mitakshara joint family. Many 

enactments of Parliament and of the Indian Legislature have used 

the words “inheritance” and “succession” in juxtaposition, 
(1) (1886) I. L, R, 13 Calc. 21. 
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justifying the inference that succession is either another category 
from or a wider category than “inheritance” (see some of these 
enactments referred to in Ilberl’s Government of India, Chapter 
IV, and in Mullais Hindu Law, p. 4). If in these enactments 
“succession” should be held not to include the principle of survivor- 
ship, it would be difficult to say what else that word is meant to 
refer to and in any other view the continued administration of 
that part of the Hindu law by the British Indian courts could 
not have been provided for, because there are no other appro- 
priate words in those provisions. Such being the position as to 
the meaning of the words, it is permissible to add that it is difficult 
to conceive of any reason why in framing Lists II and III Parlia- 
ment should have thought fit to take away the law of survivorship 
from the jurisdiction of the Indian Legislatures, and there is no 
justification for attributing oversight either, when, as above ex- 
plained, the language employed may properly be held to comprehend 
the law of survivorship as well. l 

A line of cases in the High Courts dispensing with the produc- 
tion of a succession certificate when title to. a “debt” is claimed 
by survivorship may seem to support the restricted interpretation 
of the word “succession” (c.f.I.L.R. 62 Calc. at p. 16). But taking 


` this class of decisions as a whole they must be understood to 


rest not so much on the connotation of the word “succession” as 
on the meaning of the expression “effects of the deceased person” 
and on the reason of the rule relating to the production of a 
succession certificate in support of the claim to a “debt” prima 
Jacie due to a deceased person. (See I. L. R. 4; Mad. 499). In 
any event, the two enactments not being iv pari materia, such 
observations as may be found in these cases in support of the limi- 
ted interpretation of the word. “succession” cannot be held .to be 
sufficient to override the cumulative effect of the considerations 
referred to above. 

In one or two instances, eminent writers have employed language 
suggesting that “devolution” may comprehend cases of survivorship 
but not the word “succession” (see Mayne’s Hindu Law, para. 
270), but it is difficult to find any basis for this distinction. “Devo- 
lution” may be wider in scope than “succession” in the sense 
that the former is not restricted to the result of a “death” (see 
O. 22, r. 10, C. P. C.), but that is immaterial for the present pur- 
pose ; and, as already stated, eminent Judges have used both the - 
terms in a sense that will include the operation of the principle of 
survivorship. 


VoL: 73.] FEDERAL COURT. 

The Court is therefore of opinion that the answers to the ques- 
tions comprised in the Speeial Reference are as follows :— 

(t) The Hindu Women’s Rights to Property Act, 1937, 
and the, Hindu Women’s Rights to Property (Amendment) 
Act, 1938,— 

(a) do not operate to regulate succession to agricultural land in 
the Governors’ Provinces ; and 

(b) do operate to regulate devolution by survivorship of pro- 
perty other than agricultural land. 

(2) The subject of devolution by survivorship of property 
other than agricultural land is included in entry No. 7 of List III, 
the Concurrent List. ` 

The Court will report to His Excellency accordingly. 


A T. M 


Before Sir Maurice Guyer, Knight, Chief Justice, Mr. Justice 
S.. Varadachariar and Mr. Justice J. W. F. Beaumont. 


A. L. S. P. P. L. SUBRAHMANYAN CHETTIAR’ 
UA 


MUTTUSWAMI GOUNDAN aias AVANASHI GOUNDAN. 


Leave to appeal to Privy Council—Decision of Federal Court—Grounds for 
granting. ; 

The Federal Court in granting or withholding leave to appeal to the Judicial 
Committee will deal with each case on its merits as it comes before it. It will 
not grant leave, save in cases of real importance, cases which are likely to affect 
a large number of interests hereafter or cases in which difficult questions of law 
are involved. 


In the present case the leave is refused as the decision of the Federal Court 
dealt only with the scaling down of decrees under Section 19 of the Madras 
Agriculturist’ Relief Act, obtained before the said Act came into force, the 
number of such decrees must necessarily be limited and there can be no addition 
to their number. 


Hori Ram Singh v, King-Emperor (1) followed. 
Federal Court Case No. 2 of 1941. - 


/ 
(1) (1940) L. R. 671. A, 122; 71 C. L. J. 307. 
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Application for leave to appeal to His Majesty in Council under 
Section 208(b) of the Government of India Act, 1935.: 


Mohammad Tagi (Senior Advocate, Federal Court) ( Raghubir 
Singh with him), instructed by B. Banerji, Agent, for the Applicant. 


The Opposite Party was not represented. 
The judgments of the Court were as follows ; 


Gwyer, C. J.:—This is an application for leave to appeal 
under Section 208(b) of the Constitution Act. ‘The case was one 
in which the appellant had sued the respondent ‘for a sum due 
under a promissory note and had obtained a decree. After the 
decree had been obtained, the Madras Agriculturists Relief Act 
became Jaw. That Act gave agriculturist debtors the right to 
have their debts drastically scaled down, and Section 19 empowered 
the Courts to apply its provisions to a.decree for the payment of 
a debt obtained against an agriculturist before the commence- 
ment of the Act. This Court, when the case came before it, heard 
arguments on a variety of questions, including the question whether 
the Act conflicted with the Negotiable Instruments Act, which is 
an Act within the exclusive competence of the Central Legislature ; 
but a majority of the Court were of opinion that questions relating 
to the Negotiable Instruments Act were irrelevant for the purposes 
of the case, and held that the original debt had merged in the decree 
and that tne scaling down was of a liability evidenced by a decree 
and not by a negotiable instrument at all. 


Counsel for ihe appellant has cited to us a number of decisions 
in which the Judicial Committee itself has indicated the principles 
on which it will act when advising His Majesty to grant or with- 
hold ‘special leave to appeal to Mis Majesty in Council. This 
Court will not attempt to formulate in advance any code of rules 
which it will take for its guidance in granting or withholding leave 
to appeal to the Judicial Committee. and will deal with each case 
on ils merits as it comes before it. But it will not be disposed 
to grant leave to appeal, save in cases of real importance, cases 
which are likely to affect a large number of interests hereafter or 
cases in which difficult questions of law are involved. 

In the present case the decision of the Court dealt only with 
the scaling down of decrees obtained before the Madras Act came 
into force. The number of such decrees must necessarily be 
limited, and there can be no addition to their number. In a 
case which was before us in May, 1939 and in which we had refused 
leave, the applicant afterwards petititioned the Judicial Committee 
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for special leave to appeal. The Judicial Committee, in refusing Fee. 
special leave, emphasized the fact that the decision of this Court 1941. 
was concerned with the construction of a section which would 4, iS p P. L. 
have no application in the future: Hori Ram Singh v. King Subrahmanyan 


N ce ; Chettiar 
Emperor (1). It appears to the Court that this is a sufficient v. 
reason for refusing leave in the present case. It should be added si at 


that the amount in dispute in the case appears on the figures which 
were given to us not to have exceeded Rs. 3,000 or 4,000 at the 
outside. , 





Goyer, C.F. 


The majority of the Court declined to enter into any of the 
other questions which were raised at the Bar and reserved their 
opinion upon all of them. There is therefore nothing to prevent 
these matters being raised and determined at any future time in 
an appropriate case. 

The application is dismissed. 


ALT. M. Leave refused. 


(1) (1940) L. R. 67 I. A. 122 ; 71 C. L. J. 307. 


' Before Sir Maurice Gwyer, Knight, Chief Justice, Mr. Justice 
S. Varadachariar, and Mr. Justice J. W. F. Beaumont, 


MST. ATIQA BEGUM AND ANOTHER F.C. 
v. : pide 


April, 17. 
THE UNITED PROVINCES. 





Leave to appeal to Privy Council—Federal Court, when can grant. 


: 


The Federal Court grants leave to appeal to His Majesty in Council in cases 
of real importance, or in cases which are likely to affect a large number of 


interests hereafter. d ` 


In the present case as there was no serious doubt as to the interpretation 
of Section 292 of the Constitution Act, 1935, vis. the power of Legislature to 
legislate with retrospective effect, the matter is not one of importance and there 
was no substantial question to be determined. 


Valin v. Langlois (1) referred to. 


The application for leave to appeal to His Majesty in Cotncil was also 
refused on the grounds that the decision of Privy Council would not likely to 
have a material bearing upon future litigation and thus the question was not of f 
‘general importance ; the procedural question as to the maintainability of the , ~ 


(1) (1879) 5 App. Cas. 115. 
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appeal to the Federal Court was not under the circumstances one which would 
justify the grant of leave, 


Federal Case No. 3 of 1941, 

Application for leave to appeal to His Majesty in Council under 
Section 208(b) of the Government of India Act, 1935. 

Mr, Shiva Prosad Sinha (Senior Advocate, Federal Cour t), (Prem 
Mohanlal Verma and Lakshmi Saran with him), instructed by 
T. K. Prasad, Agent. for the Applicants. 

Dr. Narain Prasad Asthana (Advocate General of United 
Provinces) (Sri Narain Sahai with him) instructed by Gurudayal 
Sahay, Agent, for the Opposite Party. 

The judgment of the Court was delivered by 

Varadachariar, J.:—This is an application asking for leave, 
under Section 208(b) of the Constitution Act, to appeal to His 
Majesty in Council, from a decstion of this Court given in Decem- 
ber last. The constitutional question raised in the case related to 
the interpretation of section 292 of the Constitution Act. - ` °! 


In the special circumstances described in the judgment in that 
case, the Government of the United Provinces had to direct remis- 
sion of rent for certain years in the zemindaris in the United 
Provinces ; and when the validity of the remission was successfully 
questioned in judicial proceedings in the High Court, the United 
Provinces Legislature passed the impugned Act, (No. XIV of 1938) 
entitled the United Provinces Regularization of Remissions Act, 
1938. The validity of this enactment was in,turn questioned by 
the present applicants when the matter was pending before the 
High Court at Allahabad ; and a Full Bench of the High Court 
held that this Act was u/tra vires the Provincial Legislature on 
various grounds. One ground on which alone all the three learned 
Judges who constituted the Full Bench agreed was that section 292 
of the Constitution Act precluded Legislatures in India from 
enacting any law with retrospective effect, soas to affect rights 
accrued before the date of the enactment. The tenant affected 
by the decree of the High Court did not appeal to this Court; 
but the Government of the United Provinces, which had taken 
Steps to get itself impleaded as a party- just before the case was 


finally disposed of by the High Court preferred the appeal to 
this Court. 


At the hearing of the appeal objection was taken to the 
maintainability of the appeal by the United Provinces Government, 
on the ground that there was no decree against the Government 
and that the Government was nota Proper party to the litigation 
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atall. Gnthe merits, the conclusion cf the learned Judges of 
the High Court that the Act contravened the limitaticn imposed 
upon the Legislature by section 292 of the Constitution Act was 
contestel on behalf of the appellant, but it was sought to be 
supported on various grounds by the learned counsel who appeared 
for the plaintiffs-respondents. This Court, by a majority, held 
that, the appeal was competent ; and it unanimously held that 
the impugned Act was intra vires the Provincial Legislature and 
that section 292 of the Constitution Act did not on its true cons- 
truction deprive Legislatures in India of the power to pass legisla- 
tion with retrospective effect. It is against this decision that the 
applicants‘now seek to appeal to His Majesty in Council. 

The amount of the disputed remission is very small, not even 
a,hundred rupees ; and even as to that amount, this Court did not 
(for the reasons given inthe judgment) disturb the decree passed 
by the High Court in the petitioners’ favour. The application 
for leave is supported on three grounds : (1) that the constitu- 
tional question involved is of general public importance ; (2) 
that the impugned enactment, namely, Act XIV of 1938 of the 
United Provinces Legislature, affects the claim of the zamindars 
of the United Provinces as a body to a large amount of rent 
remaining in arrears ; and (3) that the decision of the majority of 
this Court on the question of the right of the United Provinces 
Government to maintain the appeal to this Court is open to 
criticism. 

It is true that the leazaed Judges of the Allahabad High Court 
interpreted section 292 of the Constitution Act as depriving 
Legislatures in India of the power to legislate with retrospective 
effect. But, with all deference to them, this Court is unable to 
hold that there is room for such serious doubt on the point as 
to justify it in holding that that is a Substantial question on which 
leave to appeal to His Majesty in Council is to be granted. When 
dealing with an application of this kind the Court must be satis- 
fied that the matter is one of importance and that there is really 
a substintial question to be determined: Valin v. Lenen (1). 
As observed by the Judicial Committee in that case, “itis not to 
be presumed that the Legislature of a Dominion has exceeded its 
powers unless upon grounds really of a serious character”. After 
giving anxious consiceration to the arguments advanced in support 
of the High Court’s view, this Court unanimously came to the 
conclusion that section 292 of the Constitution Act could not 


reasonably bear the construction sought to be put upon. it by the 
(1) (1879) 5 App. Cas. 115, -> 
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plaintiffs. It will be observed from the judgment of this Court that 
many other questions which would have-been relevant to the decision 
of the case had to be left open in the special circumstances in which 
this Court had to deal with the case. If therefore the matter is 
to be permitted to go on appeal to His Majesty in Council at all, 
it will be much more satisfactory that it should go ina case which 
is properly. constituted so as to give their Lordships an oppor- 
tunity of dealing with all the points arising ina litigation of this 
kind. 

In considering the extent of interest indirectly affected by the 
United Provinces Act XIV of 1938, it must be pointed out that 
the operation of that Act was-only temporary, as it sought to regu- 
larise certain remissions of rent which according to the opinion of 
the High Court in another case had been granted in violation of 
certain provisions of the then existing Rent Act. Those sections 
in the Rent Act have themselves been repealed by another Act 
of the Uuited Provinces Legislature passed in the year 1938 and 
the question is hardly likely to arise in the same form in respect of 
claims for rent accruing due after 1938. Claims to rent accrued due 
prior to 1938 can hardly be enforced in any future litigation, as 
nearly three years have now elapsed. The Court’asked for informa- 
tion as to whether any large number of suits relating to rent accrued 
due prior to 1938 and likely to be affected by Act XIV of 1938 were 
pending ; but no specific information on the point was available. 
Reference has been made in paragraph 13 of the petitioners’ petition 
to certain circumstances bearing upon the indirect consequences 
of the decision of this Court, but even there no information on the 
above question is available. It cannot therefore be said that any 
decision to be obtained from their Lordships, if this appeal should 
be permitted to go to them, is likely to have a material bearing upon 
future litigation and that in that sense the question is of general 
public importance. 

The only other point raised is the procedural question as to the 
maintainability of the appeal to this Court by the United Provinces 
Government. That isa matter of importance only to the clients 
in the particular case and as this Court did not, even while 
entertaining the appeal, disturb the decree of the High Court in 
the plaintiffs’ favour, it is not possible to accept thé contention that 
this procedural question is one which will justify the grant of leave 
to appeal. The application is accordingly dismissed. . There will 
be no order as to costs. C 
A. T. M. Leave refused. 


the 
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APPELLATE CIVIL. 


Before Mr Justice R. C. Mitter and Mr. Justice 
N. A. Khundkar. 


SAILENDRA NATH BHATTACHARJEE Civit. 
1941. 
U. w 


January, 28, 29, 30. 





AMARENDRA NATH MUKHERJEE 
AND OTHERS.* 


my 
` 


Mortgage—Prior and puisne mortgagees—Suit by puisne mortgagee foer posses- 
sion—Puisne mortgagee left out in the suit by prior mortgagee—Decree, how 
fo be. passed—Bengal Monzy-lenders Act (X B.C. of 1942), sections 2(2), 
30, 31(a)—'‘Borrower’, meaning of. - 


If a mortgagee leaves out a puisne mortgagee Or a person interested in the 
equity of redemption and obtains a decree, the security is not merged in the 
decree and extinguished. If a sale takes place in execution of the decree of such 
a defectively. constituted suit the purchaser at the Court sale acquires the rights 
of the mortgagee and mortgagor provided that the equity of 1edemption was not 
wholly unrepresented. i 


Qitere, whether the purchaser acquires the rights of the mortgagee at a sale 
where the equity of redemption was entirely unrepresented : 


Dhapubai v. Chandra Nath (1) referred to. 


In a suit for possession by a puisne mortgagee as against the prior mortgagee 
where in the earlier suit for enforcement of the prior mortgagee, the puisne 
mortgagee has been left out no decree directing the puisne mortgagee to redeem 
his mortgage could be passed if at the date of . the suit for possession the mort- 
gage claim of the prior mortgagee was barred. But if at the date of the suit for 
possession the mortgagee’s claim is alive a decree making the redemption of the 
prior mortgage by the puisne mortgagee a condition precedent to his ‘getting a 
decree could be passed on the principle of avoidance of multiplicity of suits. 


A puisne mortgagee vis-a-vis the prior mortgagee as also the purchaser of the’ 
mortgagor's right vis-a-vis the mortgagee is a borrower within the meaning of 
section 2{2) of the Bengal Money-lenders Act of 1940. 


So in such suits in which the Bengal Money-lenders Act applies the puisne 
mortgagee is entitled to the benefit of section 30 of the Act and a decree should 
be passed in accordance with the provisions of the section. 


No interest on the decretal amount should be allowed by the appellate Court 
in view of the provisions of section 3:(a) of the Bengal Money-lenders Act 
when the appeal was against the decree itself : 


* Appeal from Original Decree No. 207 of 1937, against the decree of 
Dhirendra Nath Guha, Esq., Subordinate Judge, 1st Court, Howrah, dated the 
goth April, 1937. 

(1) (1938) 68 C. L. J. 429; 42 C. W. N. 721. 
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Civiz, Ratan Chandra Gupta v. Nirmal Chandra Neogy (1) distinguished. 
1941, Appeal by the Plaintiff. 

Sailendra Nath ; : 7 dy" 5 

Bhattacharjee Suit for possession by the Pu'sne Mortgagee. 


v. s f ; 
Amarendra Nath The material facts will appear from the judgment. 


Mukherjee. Messrs. Gopendra Nath Das and Jagadish Chandra Ghosi for 
the Appellant. 





Messrs. Panchanan Ghose, Sourindra Mohan Ghose and Pares 


Nath Mukherji (Jr.) for the Respondents. 
C A V. 


The judgments of the Court were as follows : 


January, 30. R. C. Mitter, J.:--One Atul Chandra Mukherjee, father of 
i defendant No. 1, borrowed Rs. 500 from one Nirupama Debi on the 
roth June, 1920 by mortgaging the properties in suit. The mortgage 
would hereafter be called the first mortgage Thereafter he borrowed 
two sums of money on the security of the selfsame properties, 
namely, Rs. 5000 from the Sens (defendants Nos. 3 and 4), and 
Rs. 1600 from one Benode Behary Mukherjee (predecessor“in- 
interest of defendants Nos. 3 to 9). These two mortgages will here- 
after be called the second and the third mortgages. On the 17th 
March, 1923 he borrowed a further sum of Rs. 2,360 from the 
plaintiff, Sailendra, on the security of the selfsame properties. 
This is the mortgage which is sought to be enforced in this suit. 
All these mortgages were simple mortgages. As the suit was insti- 
tuted after the Bengal Money-lenders Act, VIII of 1933, the plain- 
tiff limited his claim to Rs. 4720 only, being double the principal 
amount lent by him, 

In 1923, after the plaintiffs mortgage, the Sens sued to enforce 
their mortgage. They made the mortgagor, Atul, and the mortgagee 
Benode parties defendants to the suit but omitted to implead , the 
plaintiff, Sailendra, in their suit as they had at the time no 
knowledge of, the latter’s mortgage. They obtained a final decree, 
in execution! of which the mortgaged properties were sold and 

. purchased bý Amarendra and Anadi (defendants Nos. 10 and 11) in 
the ženami of defendant No.2. The sale was held on the rath 
January, 1925. ~ The said defendants (ro and 11) thereafter paid up 
the dues of Nirupama who had also obtained a decree ina suit to 
which the plaintiff, Sailendra, was not a party. They took possession 
through Court on the 11th February, 1927 and are still in posses- 
sion. The plaintiff filed his suit to enforce his mortgage on the 17th 
September, 1935. After giving particulars of his mortgage, he stated 

(1) (1940) 45 C. W. N. 13. f 
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in the plaint that his interest had not been affected by the decree 
obtained by the Sens. He ignored Nirupama’s mortgage but 
admitted his knowledge of the second and the third mortgages, and 
pleaded that he was not bound to redeem those mortgages, as the 
claims under them had already been barred by limitation as against 
him. He, however, made an alternative prayer to the effect that if 
he was bound in law to redeem those mortgages he may be given an 
Opportunity to redeem them. The only contesting defendants were 
defendants Nos. ro and 1r. They disclosed Nirupama’s mortgage 
and urged that the plaintiff was bound to redeem not gnly the 
second arid the third mortgages but also Nirupama’s mortgage, by 
paying to them the amounts due on these three mortgages. The 
learned Subordinate Judge by his decree dated the 3oth April, 1937 
‘directed the plaintiff to pay to defendants Nos. ro and 11 within a 
month of ‘his decree the sums of Rs. 1,673-6 and Rs. 12,375 on 
account of Nirupama’s mortgage and the mortgage of the Sens 
respectively. On his paying the said sums of money to defendants 
Nos. ro and 1r the plaintiff was to get a preliminary decree for sale 
for the total sum of the amounts thus paid to defendants Nos. ro 
and rr for redeeming Nirupama’s morigage and the mortgage of 
the Sens and the sum due”to him on his own mortgage which was 
determined at the figure Rs. 6,330-12. The learned Subordinate 
Judge found that Benode’s mortgage was not enforceable against 
‘the plaintiff at the date of his suit; he accordingly did not 
allow defendants Nos. ro and 11 to claim the dues on the said 
mortgage. Defendants Nos. 10 and 11 have not appealed for this 
part of the decree, so we need not consider the claims under 
Benode’s mortgage. The learned Subordinate Judge arrived at 
those figures in the following manner : 


(a) Re: Nirupama’s mortgage. 
(i) Defendants Nos. io and 11 paid her 
Rs. 1,050-0-0 
. (it) Interest at 6`per cent per annum on the: 
- said amount from the dates of payment 
till the period fixed for aeeURIE by 
the plaintiff : Rs. 623-6-0 


Rs. 1,673-6-0 





(b) Res Sens’ mortgag:. 
(i) Price paid by. defendants Nos. ro and 11 
at the auction sale held in execution of 
the Sens’ decree Rs. 7130-c-0 
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(ii) „Interest at 6% per annum from the date 
of the auction sale till the period fixed P 
for redemption by the plaintiff Rs. 5,245-0-0 


: s Rs. 12,375-0-0 

(c) Res Plaintiffs mortgage. 

(i) For principal and interest up to the date 

of the suit limited under section 4 of ~ 
the Bengal Money-lenders Act, VIII 


of 1933 i Rs. 4,720-0-0 
Gi) Pendente lite interest till the period fixed ý 

for redemption Rs. 944-0-0 
(iii) Costs Rs. 666-12-0 


. Rs: 6,330-12-0 ` 

In view of the decision in Jnanendra Mohan Singh Roy v. 
Shorashi Charan Mitter (1) the method on which the redemption 
money in respect of Nirupama’s mortgages and the mortgage of 
the Sens have been calculated by the Subordinate Judge cannot 
be supported. As the plaintiff was not a party to the suits insti- 
tuted by those mortgagees for enforcement -of their mortgages the 
amount payable by the plaintiff for redeeming those mortgages 
must be calculated not on the footing of those decrees or of the 
price paid by the defendants Nos. 10 and 11 at the Court sale but 
of- the securities. Subject to statutory restrictions that amount 
must be the outstanding principal together with interest calculated 
at the bond rates up to the date fixed for -redémption. As the 
Bengal Money-lenders Act X of 1940, has now come into force, 
the applicability of some of the sections of the Act has to be 
considered in this appeal in fixing the amount of the ‘redemption 
money and in determining the plaintiff’s claim on his own mort- 
gage. 

The learned Advocate appearing for the plaintiff appellant 
urges three points before us. They are 

(1) that the plaintiff is not bound to redeem the first two 
mortgages, as the claims on those mortgages were barred by time at 
the date of his suit, 

(2) assuming that the plaintiff is to redeem thosé mortgages, 
defendants Nos. to and 11 must~account for the profits they have 
obtained since they went into possession till the time for redemption 
fixed in this suit, 

(3) and that the amount of redemption money in respect of 

(1) (1922) I. L. R. 49 Cale. 626. 
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those two mortgages must be fixed in terms of section 30 of the 
Bengal Money-lenders Act, X of 1940. 

The learned Advocate appearing for defendants respondents 
Nos. ro and 11 besides contesting the aforesaid points urges an 
additional point, namely that the claim of the plaintiff on his mort- 
gage must’also be limited in terms of section 30 of the Bengal 
Money-lenders Act, X of rç40. 

For the purpose of deciding the first question the following 
principles must be kept in view. 

.If a mortgagee leaves out a puisne mortgagee ora person in- 
terested in the equity of redemption and obtains a decree, the 
security is not merged in the decree and extinguished. Ifa sale 
takes place in execution of the decree of such a defectively cons- 
tituted suit, the purchaser at the Court sale acquires the rights of 
the mortgagee plaintiff, and of the defendant mortgagor provided 
that the equity of redemption was not entirely unrepresented in 
that suit. Whether the purchaser would acquire the rights of the 
mortgagee plaintiff at the sale or not, where the equity of redemp- 
tion was entirely ultrepresented- inthe suit is a point on which 
there may be a difference of opinion. In the case of Dhapubat 
v: Chandra Nath (x) the view has been expressed that the pur- 
chaser at the Court sale in that case would not acquire even the 
mortgage lien of the plaintiff. In this case it is not necessary for 
“us to express any opinion on that point. As the equity of redemp- 
tion in the suit instituted by the Sens was not wholly unrepresented, 
the puisne mortgagee (the plaintiff) being only left out, defendants 
Nos, ro and 11 through their denamdar, (defendant No. 2) must 
be taken to have acquired the rights of the mortgagor and the 
mortgage lien of the Sens. By paying off Nirupama Devi they 
acquired the mortgage lien of the latter on the principle of subro- 
gation. The position therefore is that defendants Nos. ro and- 11 
have acquired -the rights of the first and the second mortgagces and 
the title of the mortgagor as it existed after the creation of the 
plaintiffs mortgage. The rights of the plaintiff as puisne mortgagee 
‘have not been destroyed by the Ccurt sale held in execution of 
the Sen’s mortgage decree. The first question in the form in which 
it has been raised by the learned Advocate of the appellant, how- 
ever, does not arise on ‘the facts established in this case, for 
neither the mortgage claim of Nirupama Debi nor that of the Sens 
was barred on the 17th September, 1935, when the plaintiff insti- 
tuted this suit. Their mortgages are dated the roth June, r920 and 

(1) (1938) (8 C. L. J. 429 (436) ; 42 C. W. N. 721 (728). 


439 


Civil, 


1941; 
Nay eel 


Sailendra Nath 
Bhattacharjee 


Vv. 
Amarendra Nath 
Mukheriee, 


R. C. Mitter, F. 


440 THE CALCUTTA LAW JOURNAL, [Vou,.73. 


Civit, gth March, 1923 respectively. Defendant No. 2, the ženamdar of 
1941, defendants Nos. 10 and rs, made payments to Nirupama in the 
Sailendra Nath year 1927 onthe basis of a writing signed by him. The Sens’ 
Bhattacharjee mortgage was acknowledged in writing by the mortgagor on the 17th 


Anaea Nath March, 1923, and thereafter the mortgagor made a payment on 
Mukherjee, the rıth November, :924 on basis of a writing signed by him. 
R. C. Mitter, ¥ Henceon the 17th September, 1935 those two mortgage claims 
ay were alive. The question as to whether the plaintiff was bound to 
redeem those two mortgages by paying money to defendants 
Nos. 10 and rz has, however, to be considered in view of the form 
in which the decree has been made by the learned Subordinate 
Judge, for in his décree he has made the payment of the money 
due on those two mortgages a condition precedent to the plaintiff 
getting a decree for sale for the dues of his own mortgage. 
The cases which have some bearing on the said question- dis- 
closes a clear conflict. We do not propose to deal with all the cases, 
some of which are noticed in the case of Guruprosad Sukul v. 
Tarini Charan Debnath (1). To illustrate the opposite viewpoints 
taken in the decided cases we propose to deal only with Gangadas 
Bhattar v. Jogendra Nath Mitter (2) and Jagat Chandra De v. 
Abdul Rashid (3), as these cases were exactly of the same type. In 
both the cases the first mortgagee sued on his mortgage, making 
the mortgagor a party defendant, but omitted to implead the puisne 
mortgagee, whose mortgage had been created before the first 
mortgagee’s suit. In execution of his decree he, the first mortgagee, 
purchased the mortgaged properties, The puisne mottgagee insti- 
tuted his suit impleading the mortgagor only. He did not implead 
the first mortgagee as a defendant, and he was not bound to do so, 
He also purchased the mortgaged property in execution of his 
decree. The purchase of the puisne mortgagee was, however, prior 
in point of time to the purchase of the first mortgagee, In both 
the cases the mortgage of the first mortgagee was either a simple 
mortgage or a mortgage which did not give the mortgagee gua 
mortgagee the right to take possession of the mortgaged property. 
-In both the cases the first mortgagee purchaser instituted the suit 
to recover possession from the puisne mortgagee purchaser and in 
both the cases the suit for possession was brought when the claim 
on the first mortgage was barred by time. In Gangadas Bhattar ai) 
the following propositions were laid down :— 
(1) (1938) 42 C. W. W. 1065. 
(2) (1906) 11 C, W. N. 403. 
(3) (2934) 33 C. W. N. 1178. 
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(a) that the suit for possession was maintainable ; the plaintiff 
was not bound, even if it was open to him to do so, to filea fresh 
Suit to enforce his security against puisne mortgagee who had been 
left out in his mortgage suit z 

(2) that he was entitled to possession, subject to the exercise of 
the right of redemption of the puisne mortgagee so left out. This 
last mentioned proposition amounts to this: that the plaintiff would 
get possession and his claim to possession could be defeated only 
‘by the defendant (puisne mortgagee) redeeming his first mortgage, 
although at the date of the:suit the claims under that mortgage was 
barred by time against the puisne mortgagee. 

The propositions laid down in /ggat Chandra Des case (1) can 
be summarised thus : 

(a) that the suit for possession was not maintainable. ‘The 
plaintiff gua mortgagee could not sue for possession for his mortgage 

. being a simple mortgage did not give him the right to possession. 
He could only maintain such a suit in his character as purchaser of 
the equity of redemption of the mortgagor. But he did not acquire 
the interest of the mortgagor as his purchase at the Court sale was 
later than the puisne mortgagee’s purchase, 

(b) that no decree directing the puisne mortgagee to edeem 
his mortgage could be passed, for though the plaintiff could in 
law fall back upon his first mortgage, that could give him nothing 
as the mortgage was at the date of the suit for possession barred 
by time. 

If it had been necessary to decide point (a) noticed above in this 
‘suit we would have agrecd with the view expressed in Jagat Chan- 
dra’s case (1) in preference to that expressed in Gangadas Bhattar 
(2). That view is based on a good principle and gets support from 
the judgment of the Judicial Committee in Bijat Saran v. Rudra 
Bageswar Prasad (3). The second -proposition formulated in the 
above cases is, however, material in this case. These two cases 
are distinguishable on the facts from the case before us, but the 
-underlying principle has to be examined. 

_ A puisne mortgagee is not under any obligation to redeem a 
prior moitgage. Ordinarily he redeems to safeguard his own 
interest in the mortgaged premises. The law confers, so to say, 
a privilege on him, which he may exercise for his own protection, 
by conferring on him a right to redeem the prior incumbrance in 
a case where he apprehends squeezing {out by the prior mortgagee. 


(1) (1934) 38 C. W. N. 1178. - (2) (19c6) 11 C. W. N. 403. 
(3) (1929) 51 C. L. J. 70. 
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Tiv. a ; ; Mind ad 
3 The claim of the prior mortgagee increasing in amount as days pass 
1941. exercises a compelling force on him. His self-interest prompts him 


Sailendra Nath to act. He sees that-if he does not redeem in time, the claims of the 
Bhattacharjee prior mortgagee would swallow up the secured properties. When 
Amarendra Nath the claim of the prior mortgagee is barred, the motive force which 

Mukherjee, impells the puisne mortgagee to redeem disappears. Ina suit for 
R. C. Mitter, f. possession of-the type we are discussing where in the earlier 
=> suit for the enforcement of the prior mortgage the puisne mortgagee 
had been left out, the rights of the parties can be worked out in that 
suit only on the principle that where justice can be done, the 
Court would not drive the parties to another suit. The principle 
of avoidance of multiplicity of suit is the real underlying principle. 
If at the date of the institution of that suit for possession the 
claim of the prior mortgagee was still alive, on the principle we 
have thus indicated, it would not be wrong to proceed on the 
footing as ifa suit had been brought by the prior mortgagee pur- 
chaser to enforce his prior mortgage, on which he is entitled to’ 
fall back, for the decree he had obtained in his defectively cons- 
tiluted mortgage suit, had not extinguished his security by merging 
it into the decree. On that footing he would be entitled to a 
decree for foreclosure or sale, which, if followed up, weuld 
eventually cut off the rights of the puisne mortgagee who had been 
left out in ‘his original mortgage suit. In these circumstances a 
direction by the Court on the said puisne mortgagee to redeem is 
proper and accords with justice as it is made only with a-view to 
afford him the last opportunity to save his own interest. It would 
not be justice, rather it would be the height of injustice, if a right 
or privilege be converted into an obligation and the said puisne 
mortgagee be directed to pay aclaim ona mortgage which at the 
time is barred by time against him—asked to redeem not for 
protecting his own interest but for the purpose of conferring on 
another a bounty to. which the law does not entitle him. We 
accordingly hold what we have indicated as the second proposi- 
tion enunciated in Jagat Chandra’s case (1) to be sound. Applying 
the principle underlying. that proposition to the present case, 
which we have before us, as indicated above we hold that the 
decree of the learned Subordinate Judge which has made the 
redemption by the plaintiff of Nirupama’s mortgage and of the 
mortgage of the Sens a condition precedent to the plaintiff getting 
a decree on his mortgage to be sound as at the date of the plaintiff's 
suit those two mortgages were still alive. 


(1) (1934) 38 C. W. N. 1178. 
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The second point urged by the learned Advocate for the 
appellant was not raised inthe Court below. If that contention 
be given effect to now it would involve a remand for the purpose 
of enabling the parties to adduce additional evidence for establish- 
ing what the profits were which defendants Nos. ro and 11 had 
received since they took possession. This is a reason for not 
allowing the appellant to urge the point for the first time here. 
Moreover we are not inclined to give effect to that contention, 
though it gets an apparent, though not real, support from one of 
the reported cases. The learned Advocate for the appellant has 
cited three cases before us in support of his contention—Svi 
Rajah Papamma v. Sri Vira Pratapa (1) ; Shib Dass Dass v. Kali 
Kumar Roy (2) and Juanendra Mohan Singh Roy v. Sorashi Charan 
Mitter (3). The first two cases are distinguishable. In the first 
case a wrong decree—a decree for possession and rot for sale—was 
passed in favour of the mortgagee who helda simple mortgage. 
In pursuance of that decree he went into possession. His assignee 
was held accountable as a mortgagee in possession at the instance 
of the representative of the mortgagor. In the second case a 
mortgagee purchased the right, title and interest of the mortgagor 
ata Court sale in execution of a money decree. It was held 
that the law as it then stood made the said sale void and that the 
tight, title and interest of the mortgagor did not pass to 
him. The mortgagee purchaser took possession. He was held 
accountable for the profits as a mortgagee in possession. In both 
these cases possession could be attributed to him only in his 
character of a mortgagee. He did not occupy a dual character— 
one‘as mortgagee and the other as owner of the equity of redemp- 
tion as the successor-in-interest of the mortgagor. In /nanendra 
Mohan’s case (3), Jnanendra Mohan, however, filled a dual charac- 
ter, but his dual character would not, as we shall show hereafter 
materially affect the principle on which we proceed to decide 
this point. That principle is that where a person has not the right 
to take and retain possession in one character, in his character of 
a simple. mortgagee, but has the lawful right to take and 
retain possession in another character, in his character of the 
purchaser of the mortgagor’s interest, the possession which he 
takes in course of law must be attributed to him in that character 
in which he could have lawfully taken and retained possession— 
e.g. in his character of the purchaser of thé mortgagor’s interest. 

(1) (1896) L. R231. A. 32; I, L. R. 19 Mad. 249., 

(2) (1903) I. L. R. 30 Cale, 463. (3) (1922) I. L, R. 49 Cale. 626, 
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Civiz, The material facts in Juaxexdra Mohan’s case (1) appear to be 
1941. as fotlows :— 
Sailendra Nath The four persons, whom we call’A, B, C and D, had eight 
Bhattacharjee annas share in a fatni taluk, Lot Latpur. In‘1896 share of the 


Amarendra Nath said four persons in the said Patni Taluk and in another property 
_ Me ee: were mcrtgaged to Jnanendra Mohan by A, B and C under 
R. C. Mitter, F, circumstances which would make the mortgage binding on the 
k share of all of them: After the mortgage but before Jnanendra 
Mohan’s mortgage suit A, B and C created a darpatni taluk in 

respect of their 6 annas share in Lot Lalpur in favour of Mr. Sarada 

Charan Mitter, who later on acquifed, but before the mortgage 

suit, the two annas share in the Patni Taluk which belonged to D. 

At the date of Jnanendra Mohan’s mortgage suit Mr. Sarada Charan 

Mitter was therefore the dazfatnidar under A, B and C and had 

the two annas share of D in patnt taluk. He was therefore at 

the time of the institution of the mortgage suit the only person 

who in law could collect rents frony under tenants holding under 

the putni and darputni and to kkas possession of the lands which 

had been kept in as by the said Patnidars A, B, C and D. 

A, B, C and D could not come into direct contact wich those 
under-tenants or with the 4zas lands. A, B and C could only 

get the darputni rent from Mr. Sarada, Charan Mitter and D could 

not get anything out of the property as he had sold his interest 

to Mr. Mitter. Mr. Sarada Charan Mitter was left out in Jnanen- 

dra Mohan’s mortgage suit. He acquired the 6 annas share of 

A, B and C in the Patni ‘Taluk after the said mortgage suit and 

that interest only, namely 6 annas of the Patni, would be affected 

by the mortgage decree of Jnanendra Mohan and by the salé in 

execution thereof. At the said execution sale Jnanendra Mohan 

himself purchased. As Mr. Sarada Charan Mitter had been left 

out Jnanendra Mohan acquired in law by his purchase at the said 

execution sale his own mortgagee interest and what A, B and C 

had at the date of his suit, e.g. namely the right to get the darputut 

rent only from Mr. Sarada Charan Mitter. On the basis of his 

purchase at the said execution sale Jnanendra Mohan could not 

realise the rents from those under-tenants or take the profits of 

the 2fas lands for, though the 6 annas share of A, B and C in the - 

patni taluk had passed to him at the sale, the darfatnt taluk 

created in favour of Mr. Sarada Charan Mitter, which was unaffected 

by the sale, prevented him in law from doing so, and he did not 

acquire at the sale the 2 annas share, of D in the patni taluk, for 





(3) (1922) I. L. R. 49 Calc, 626, 
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that had already passed to Mr. Mitter before the mortgage suit. 
In his character of a purchaser of the interest of A, B, C and D 
Jnanendra Mohan could not in law take and retain such posses- 
sion as he took and retained, for he began to collect rents from 
the under-tenants and to take the profits of ž%as lands. In these 
‘circumstances he was made to account for those rents and profits. 
His possession in the manner in which he exercised it could only 
be ‘regarded as that of a mortgagee in possession, for in his 
charactér as purchaser of the rights of A, B, C and D he could 
take or retain possession of what he actually took. This case 
thus does not militate against the principle we have laid down, 
for though Jnanendra Mohan filled a dual character, the collection 
of rents and profits by him in the manner indicated above could 
not be attributed to him in the lawful right as purckaser of the 
interest of A, B, C and D. In the case before us defendants 
Nos. to and rr in their character as the purchaser of the Sens’ 
mortgagee rights had no legal right to collect the rents and profits, 
because the Sens’ mortgage was a simple mortgage, but as the 
purchasers of the right of the mortgagor they had the lawful right 
to do so. The collection of rent and profits by them must therefore 
be attributed to them in that character in which they could have 
lawfully collected them, on the principle that law presumes against 
misconduct “ Omnia praesumnutur rite esse acta.” As a mortgagor 
who gives a simple mortgage is entitled to retain possession and 
to enjoy the rents and profits of the mortgaged properties and is 
not accountable for those profits to the mortgagee, defendants 
Nos. 10 and rI are not accountable to the plaintiff, the puisne 
mortgagee, for the profits they had received from rith February, 
1927, when they were put in possession by the Court on the basis 
of their sale certificate. We accordingly overrule the second 
point urged before us by the appellant’s Advocate. 

The third point raised ‘by him and the point raised by the 
respondents are of first impressions. They primarily depend upon 
the following questions : 

(a) Whether the puisne mortgagee is a borrower within the 
meaning of Bengal Act X of r940: 

(b) whether the purchaser of the equity of redemption is a 
borrower within the nieaning of the said Act. 

If these questions are answered in the affirmative section 30 
of Act X of 1940, hereafter to be called the Act, would apply. 
In that case a further point would arise, namely whether pendente 
dite interest can be awarded in the decree, where at the date of 
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the institution of the suit the claim of the creditor together with 
the payments already made equals cr exceeds double the piinciple 
of the loan. 

The word borrower has been defined in section 2, Sub-section 
2 ofthe Act. We will call the person who took the loan as the 
“Original borrower” to distinguish him from persons who by rea- 
son of the definition or otherwise can be placed for the purpose 
of the Act on the same footing ashe. Without any definition of 
the term borrower, the heir and the legal representative of the 
original borrower would have been entitled on settled principles 
of law to the reliefs given under the Act to the original borrower. 
They are the sucessors-in-interest of the original borrower in the 
fullest sense of the term, for they succeed both to his property 
and to his liabilities, though those liabilities can be enforced 
against them only to the extent of the assets that have devolved 
on them from the original borrower. But the legislature cannot 
be taken by the definition in section 2 (2) to have included within 
the term borrower ov/y the heir or the legal representative of the 
original boriower. A definition was not necessary, if that was 
the only purpose. The definition, however, is meant to be illustra- 
tive and not exhaustive as the word “include” indicates. In the case 
of an unsecured loan the heir or the legal representative, as the 
case may be, is the only person who can come within the term 
borrower, for in that case no other person can be compelled even 
indirectly through pressure to discharge the loan. 


From what we have said above it is clear that the legislature 
intended to include within the term borrower a larger category. of 
persons than the heiror the legal representative of the original 
borrower. Those persons must have the essential attributes of 
a borrower, though they may not have all the attributes of the 
original borrower. ‘The liability to repay the loan, not necessarily 
personally, is such as essential attribute. The personal liability 
to pay is ordinarily a liability of the original borrower, but it is 
not essential or fundamental, for the original borrower may exclude 
it by contract, or by entering into the transaction of the loan ina 
particular form which excludes personal liability, e. g. by execu- 
ting a mortgage by conditional sale. If therefore the loan incurred 
by tbe original borrower can be recovered from the property of 
a person or from an interest in property belonging to that person, 
which property or interest he had acquired from the original 
borrower, he would have the essential attributes of a borrower. 
The word “successor’’ used in section 2 (2) does not mean only 
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the person who acquires through inheritance but includes a person 
who by any legal mode acquires an interest in property or the 
property of another. Because the loan incurred by one cannot 
be recovered from another, except from the property or interest 
in property of the former which had passed to the latter the 
legislature used in the said definition the word inferest. It did 
not bring to the forefront the idea of the transmission of the 
liability, because that idea is implied inthe very word borrower. 
In the case of secured loan the purchaser, whether by private 
treaty or at a sale i invitwm of the mortgagor’s interest, a lessee 
from the mortgagor who took the lease after the mortgage, a 
puisne mortgagee, and any person who derives an interest in the 
mortgaged property which is affected by the mortgage, would 
accordingly come within the definition of borrower, for the loan 
can be realised from what belonged to them. By indirect pressure, 
e. g by a treaty to sell their interest, they can be made to pay 
what the mortgagor had borrowed and if they do not eventually 
pay, the payment to the creditor would be made through the 
process of Court from out of their property or their interest in the 
property which they had acquired from the mortgagor. We accor- 
dingly hold that a puisne mortgagee vis a vis the prior mortgagee is 
a borrower within the meaning of the Act, as also the purchaser of 
the mortgagor’s right is vis a vis the mortgagee or mortgagecs. 

We cannot give effect to the contention of the learned Advocate 
for the respondent that on the principle formulated in Marayanchari 
v. Annamalai Chatiar (1) a puisne mortgagee vis a vis the 
earlier mortgagees cannot be considered to be a borrower. In 
that case it was held that a puisne mortgagee who by the decree 
had been directed to redeem the first mortgage was not in debt 
within the’ meaning of section 3(iii) of the Madras Agriculturist 
Relief Act, IV of 1939, as he was under no liability under the 
decree which had only conferred a privilege upon him, the pri- 
vilege of freeing his security from the claims of the first mortgagee, 
and so could not maintain an application under section 20 of the 
said Act. The said section provides for stay of execution by the 
executing Court pending the result of an application made or to 
be made under section 19 of the said Act by an agriculturist judg- 
ment-debtor for the revision, of a decree for the payment of a 
debt, by the Court which passed the decree. The provisions of 
section 20 of Madras Act IV of 1939, is not pari materia with those 


of section 30 of Bengal Act X of 1940. The acceptance of the. 


view expressed in Varayanchari’s case (1) in a case arising under 
(1) [1939] 2 M. L. J. 225. 
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Act X of 1940 would lead to manifest absurdity, for in that case 
it may be that two different amounts will have to be fixed in a 
preliminary mortgage , decree in a suit filed by the first mortgagee 
against the puisne mortgagee and the mortgagor, to which Act X 
of 1940 is applicable—one, and a larger amount, in case. the puisne 
mortgagee chooses to redeem the first mortgage -and another, a 
lesser one, in case the mortgagor chooses to do so. : 

As the case before us is a suit to which the Act X of 1940 
applies by reason of section 2(22) read with section 2(2r) the plain- 
tiff as the puisne mortgagee is entitled to the benefit of section 30 
of the Act in respect of the claims on Nirupama Debi’s mortgage 
and of the mortgage of the Sens which have passed to defendants 
Nos. ro and rr. as those loans had been incurred before the Act 
(section 29, Sub-section 2). Defendants Nos. ro and 11 as- pur- 
chasers of the interest of the mortgagor are entitled to the 
benefit of that section in respect of the claim of the plaintiff 
as mortgagee. As Nirupama Devis mortgage .was- for Rs: 500 
and as the mortgagor had paid her Rs. 20, defendants Nos.. ro 
and rr can obtain from the plaintiff Rs. 980 only. The’ amount 
borrowed from the Sens was Rs. 5000. Rs. 2500 had been 
paid by the mortgagor. Defendants Nos. ro and rr can accord- 
ingly get a decree for Rs, 7500 for this mortgage. These 
figures must be substituted for the corresponding figures 
mentioned in the learned Subordinate Judge's decree. These 
amounts will not carry any interest in view of Section 31(a) of 
the Act. The case of Ratan Chandra Gupta v. Nirmal Chandra 
Neogy (1) is distinguishable, for the appeal before us is against 
the. decree itself. r ‘ 

It has been urged before us that the sum for which the plaintiff 
has got a decree from the learned Subordinate Judge on his own 
mortgage cannot be touched or reduced by us, as. defendants 
Nos. ro and 11 have not filed any appeal or memorandum of cross 
objection from that part of the decree. In support of that propo- 
sition reliance has been placed by the learned Advocate for the 
appellant on the case of Gopal Ukera v. The Bengal Nagpur 
Railway Co. Lid. (2). We are not pressed by that decision, because 
hearing as we are, an appeal from the decree in a suit to which the 
Act applies, we have a ‘duty imposed on us by the legislature to 
release the borrower of all liability in excess of the limits specified 
in clauses r and 2 of Section 30 of the Act [ Section 36, Sub- 
section (1) (c) and Section 36, Sub-section 6(b) }. 

(1) (1940) 45 C. W.N. 13. 

(2) (1939) 56 C. L. J. 285. 
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The only other question that remains for decision is whether the 
plaintiff can get pendente lite interest. He had advanced Rs. 2 360. 
At the date of the suit his claim exceeded double the said amount, 
but he limited his c'aim in the plaint to Rs. 4720 which is exactly 
double of that amount. The learned Subordinate Judge has given 
a decree for that sum plus Rs. 944 as perdente lite interest. In 
support of his client’s claim to the pendente lite interest the learned 
Advocate for the appellant has drawn our attention to the ordering 
portion of the Federal Court decision in Jagadish Jha v. Aman 
Khan (+) where in a case coming under the Behar Money Lenders 
(Regulation of Transactions) Act, VII of 1939, pendente lite interest 
was given. That case does not help us, because in Section 7 of 
the Behar Act, the right to pendente lite interest has- been preserved 
by necessary implication. That section provides that no Court 
shall “ pass a decree for an amount of interest for the period preced- 
ing the institution of the suit, which, together with the amount already 
Tealised as interest through Court or otherwise, is greater than the 
loan advanced.” Section 30, Sub-section 1(a) of our Act is manda- 
tory. The borrower is not liable to pay in any circumstances 
more than twice the amount of the original loan. Sub section 1(b) 
of that section contemplates a preliminary mortgage decree by 
using the phrase “ date up to which such liability is computed” and 
states in effect that pendente lite interest calculated upto the period 
of grace fixed in the preliminary mortgage decree cannot be given 
where the amount of interest would’ execeed the principal of the 
loan outstanding on that date. That provision indicates that if 
the amount of the interest at the date of the institution of the 
mortgage suit be equal to or exceeds the principal, pendente lite 
interest cannot be awarded. The sum of Rs. 944 awarded by the 
Court below as pendente lite interest up`to the date of grace 
must be deleted from the lower Court’s decree. The plaintiff's 
claim thus stands decreed for Rs. 4720 plus Rs. 666-12 for costs 
of the lower Court. To the extent indicated above the decree of 
the lower Court is modified. 


As the success of the partics is divided and as the questions 
we have dealt with could not be raised in the lower Court, as 
Act X of 1940 had not then been passed, we direct the parties to 
bear their respective costs of this appeal. 

Appeal allowed in gart 
P. R. Decree modified : 
(1) (1939) 71 C. L. J. 55 ; 44 C. W. N. 12 ; [19403 3 F, L. j. 7. 
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Before Mr. Justice A. G. R. Henderson. 


BALCHAND PURORIT 
V. 


SIR BIJOY CHAND MAHTAB, 
MAHARAJADHIRAJ BAHADUR OF BURDWAN 
AND ANOTHER.* 


Public Demands Recovery Act (II B. C. of 1913 Schedule 1, clause (8)— 
‘Certificate for arrears of rent’, if limited to rent of tenancies governed by 
the Bengal Tenancy Act—Declaration of charge merely, if can be granted— 
Procedure adopted, if subsequent suit for enforcement of charge barred, 
Clause (8) of Schedule I of the Fublic Demands Recovery Act, 1913, autho 

rises the issue of a certificate for the recovery of any arrear Of rent in the case of 

property under the management of the Court of Wards. The word rent is not 
limited to rent í f tenancies governed by the Bengal Tenancy Act. 

In a suit praying for a declaration that the certificate issued under clause (8), 
Schedule I of the Public Demands Recovery Act, 1913 was a nullity and for 
recevery of possession given under certificate sale, Ordinarily the plaintiff is not 
entitled to a ere declaration of the existence of a mortgage charge which was 
prior to the rent charge but that he should establish it in a suit brought to 
establish it. C 3z 

But where in such a suit the defendant instead of raising objection to such 
a course, had an issue framed to deal with the charge and it also appeared 
that the subsequent suit for enforcement of the charge would be barred by 
limitation: 

Held, that the proper relief in such a case would be to allow the plaintiff to 
proceed with the suit by amending the plaint and paying proper court fee. 

Appeal by the Plaintiff. 

The material facts will appear from the judgment. 

Messrs. Jatindra Mohan Chowdhury ‘and Sanat Kumar Cha- 
tterjee for the Appellant. 

Messrs. Gopendra Nath Das and Sarat Kumar Mitter with 
Mr. Indu Prokash Chatterjee (for Mr. Promode Kumar Ghose) -for 
the Respondents. 

The judgment of the Court was as follows : 

This appeal is by the plaintiff’ He has been put into a difficult 
position, becuase he conducted the litigation in the courts below 
in person without legal assistance. It has therefore not been very 
easy either for the learned Advocates concerned or for the court to 
deal in a satisfaciory way with his case. 


* Appeal from Appellate Decree No. 1081 of 1938, against the decree of 
T. B. Jameson, Esq., District Judge of Darjeeling, dated the 4th of March, 
1938, affirming that of B. C. Sen, Esq., Subordinate Judge, Darjeeling, dated 
the 15th of June, 1936. 
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In order to understand the two points which have been 


pressed in support of the appeal the following facts require to be 
stated :— 


Defendant No. 1 the Burdwan Raj, executed a lease in favour 
of James Mukhia on the 3oth of March, 1926. Previous- to that 
date onthe roth of May, 1925, the Burdwan Raj intimated to 
James Mukhia that a lease would be sanctioned on payment of 
Rs. 41-10 as Selami. This Selami was paid on the 22nd of June, 
1925. On the 6th of August, 1925 James Mukhia borrowed 
Rs. 1500 from the plaintiff and agreed to mortgage the lease as 
security. On the 5th of February, 1926, James Mukhia borrowed 
a further sum of Rs. 15co from the plaintiff. On the rsth of 
February, 1926, James Mukhia executed another mortgage in 
favour of a certain firm. In 1930 the plaintiff instituted a suit 
on his mortgage. The puisne mortgagee did not redeem and 
the plaintiff obtained a decree and purchased the property in 
execution on the 30th of April, 1932. Im the meantime the 
Burdwan Raj had passed under the management of the Court of 
Wards. On the 14th of April, 1934, a certificate was filed against 
the plaintiff claiming a certain sum as arrears of rent. The 
plaintiff raised various objections and the important thing to notice 
now is that he did not pay. The property was then put up to 
sale and purchased by defendant No.2 on the 21st of Janu- 
ary, 1935. 


The plaintiff then instituted the present suit with two main 
prayers. The first prayer was for a declaration tħat the certi- 
ficate wasa nullity and for recovery of possession. The second 
prayer was for a declaration that the plaintiff has a charge on the 
property. 

The first prayer will obviously fail unless it can be shown that 
the certificate was a nullity. The contention of Mr. Choudhury 
is that the Certificate Officer had’ no jurisdiction to issue a certi- 
ficate for the recovery of these arrears of rent. The certificate 
was issued under the provisions of clause (8) of Schedule r. That 
clause authorises the issue of a certificate for the recovery of any 
arrear of rent in the case of property under the management of the 
Court of Wards. The term “rent” is not defined in the Public 
Demands Recovery Act. Mr. Choudhury suggested that it must 
be ‘limited to the rent of tenancies governed by the Bengal 
Tenancy Act. There is nothing in the terms of the schedule 
itself to suggest that it should be limited in this way and I am not 
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prepared to place upon the words useda narrower interpretation 
than the natural meaning. 


The second prayer was based upon the contention of the 
appellant that his mortgage charge was prior to the rent charge 
created by the lease. Itis quite impossible for me to deal with 
it in a satisfactory way in the present proceedings. Mr. Das con- 
tended that the plaintiff is not entitled toa mere declaration of 
the existence of a charge but that he should establish it in a suit 
brought to enforce it. Ordinarily that would certainly be the 
position, but I find that for some reason or other the defendant 
instead of raising this objection actually had an issue framed to 
deal with it. It is however impossible to give the plaintift any 
relief which would be of any use to him. If he is granteda 
declaration he must institute a suit to enforce the charge and any 
such suit will be barred ty limitation. Then in the second place 
neither of the courts below has dealt with this issue in a proper 
mariner and I should have to order a remand. In the third place 
Iam not satisfied that the parties have proceeded to lead the 
evidence which will be necessary for a proper determination of the 
question. 

Now at the time when the present suit was brought.the claim 
on the plaintiff’s mortgage was not barred. The only way in 
which a proper relief can be giyen to the plaintiff is by allowing 
him to amend his plaint and to pay proper cotirt-fees then the 
parties will be able to adduce evidence and the question can be 
properly determined. If within two months of the arrival of the 
record in the first court the plaintiff pays deficit court-fees he will 
be allowed to amend his plaint and made a prayer for the enforcé- 
ment of the charge claimed. The defendants will be allowed to 
file additional written statements and both sides will be at liberty to 
adduce evidence. f 

Costs in the First Court will be in the discretion of the Subor- 
dinate Judge. There will be nc order for costs in this Court or in 
the Lower Appellate Court. 

If the plaint is not amended within the time allowed the present 


-appeal will be dismissed without costs. 


P. R. Appeal allowed on terms, 
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Before Mr. Justice L. K. Mukherjea and Mr. Justice 
C. C. Biswas. 


NIRMAL CHANDRA BANERJEE AND ANOTHER 
v. 


JYOTI PROSAD BANDOPADHYAY AND OTHERS.* 


Suit, maintainability of—Suit by a shebait against co-shebaits for their 
removal—Parties—Who can bring a suit to recover Idols property for 
Debuttar purposes—Private endowment—Description of parties in the 
plaint, tf suficient to show the character in which plaintiff is suing— 
Addition to existing endcwment—Git with condition attached—Succession 
to shebattship—Lunacy, if a ground of forfeiture of rights of a shebait— 
When a shebait can sue for accounts against another. 


A suit by a shebait against co-shebaits for removal from their office on 
grounds of misappropriation and breach of trust, is not defective merely because 
all the shebaits of the deity do not appear as plaintiffs and it is not defective 
even if it is found later on that the charges brought against one or all of them 
are not well founded. 


Bechu Lal v. Oliullah (1); Kokilasari Dasi v. Mohunt Rudranand (2) and 
Narendra Nath Kumar v. Atul Chandra Banerjee (3) referred to. 


Moreover as the right to sue is vested in the deity and not in the shebait, 
the deity can sue through any person as next friend who has no interest 
adverse to it, and it is immaterial the next friend happens to be one of its 
shebaits. 


Jodhi Rai v. Basdeo Prasad (4) referred to. 


A shebait can maintain a suit in the interests of the endowment itself for 
removal of a co-shebait from his office on the ground of misappropriation of 
the deity’s money and for recovery of money that might be illegally retained by 
the latter, 


A suit by a shebait against a co-shebait cannot be thrown out on the ground 
that the plaint does not expiessly say that the plaintiff is suing in the capacity of 
a person interested and the frame of the suit suggesting at the first sight that Ìt 
is a dispute between the shebaits iter se, if the facts established by evidence, 
entitle the plaintiff to any relief against the defendants in the interests of the 
endowment itself. 


* Appeals from Appellate Decrees Nos. 481 of 1939 and 839 of 1940, with 
application, against the decrees of K. C. Chunder Esq., District Judge of 
Hooghly at Chinsurah, dated the 23rd December, 1938 and 4th April, 1940, 
respectively, reversing the decree of Nilendra Nath Basu Esq., Subordinate 
Judge, 1st Court, Hooghly, dated the 5th June, 1937, and modifying the 
decree of Monmotha Nath Ghatak Esq., Subordinate Judge, 2nd Court, Hooghly, 
dated the 1st December. 1939. : 

(1) (1885) I. L. R. 11 Cale. 338. (2) (1906) 5 C. L. J. 527. 

(3) (1917) 27 C. L. J. 605. (4) (1911) L L, R. 33 All. 735. 
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Radha Binod Mandal v. Gopal Fiu Thakur (1) referred to, 


Any person interested in the endowment can bring a suit to recover Idol’s 
property for Debutter purpose. In the case of a private endowment, a co- 
shebait or one who is entitled to become a shebait after the present incumbent or 
a member of the family may sue to set aside an alienation of the office or of the 
endowed propery illegally made, 


The office of a shebait is not merely an office but it is also a property. 
Monohar v. Bhupendra (2) referred to. 


In making additions to an existing foundation, it may not be competent for 
a shebait by his own act to alter the line of succession to the office of the 
shebait, but if the new line cf shebaits laid down by the grantor is attached 
asan essential condition to the grant, the deity or its representatives may 
reject the grant if they like, but if they choose to accept it they must accept it 
subject to that condition 


Ashutush Seal v. Binod Behary Seal (3) referred to. 


In the present case, the Idol was an ancestral deity of the founder of the 
endowment and the shebaitship was all in the heirs of the original founder. 
The deity had little or no property at the time when it was instituted, but the 
person who created the.endowment was a shebait. The deity accepted the gift 
subject to the conditions relating to the devolution of shebaitship as laid down 
in his Will : 

Held, that the shebaits appointed under his Will were the only shebaits of 
the deity and they were shebaits in the full sense of the word and not mere 
managers of the endowed property. 


Generally a shebait who was of sound mind when the shebaitship devolved 
upon him, does not lose his right by subsequently becoming insane, But 
where the duties imposed on the shebait are of sucha character that they 
cannot:possibly be discharged by a representative, it may be proper to make 
other exceptional arrangements so long as the lunacy subsists. , 

Under certain circumstances, namely, when a trustee is not given custody 
or control of the trust property or there is a breach of trust committed, one 
trustee may sue another for accounts, and if the latter is guilty of a breach of 
trust, a claim for restoration of the trust fund might also necessitate taking of 
accounts. 


Maharaj Bahadur Singh v. Tej Bahadur Singh (4) referred to, 


Where a person dees not demand accounts as a co-trustee, but claims them 
as a person interested in the endowment, accounts are necessary to determine 
whether the shebait that is going to be removed has in his hands any money 
belonging to the deity ; the accounts being claimed in the suit as ancillary 
to the prayer for removal. The dismissed trustee is entitled to a discharge for | 
which accounts are necessary. 

(1) (1927) L. R. 54 I. A. 238 : 45 C. L. J. 605. 

(2) (1932) 1. L. R. 60 Cale. 452: 56 C. L. J. 468. 

(3) (1929) 34 C. W. N. 177. 

(4) (1940) 44 C. W. N. 688, 
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As a general rule the Court will direct accounts as far as there has been 
misapplication of funds from the date on which the breach of trust com- 
menced. 


Attorney-General v. Mayor, Newbury (1) and Attorney-General v. Corporation 
of Leicester (2) referred to, 


The Court may also in the exercise of its discretion decline to direct 
accounts when the prosecution of them would kad to harassing and protracted 
enquiry which would not at all be beneficial to to the charity. 


Attorney General v. Dixic (3) referred to. 


Appeal by Defendants Nos. 1 and 2 in S. A. No. 481 of 1939 and 
by Defendant No. 1 in No. 830 of 1940. 


Suit for declaration that the plaintiff was a validly appointed 
shebait of the family Idol under a Niycgpatra, for removal of 
defendants Nos. 1 and 2, the two existing shebaits of the Idol, 
from their office on the ground of misappropriation and neglect 
of duties and claiming accounts against them (in S. A. No. 4831 of 
1939) and Suit by Defendant No. 1 against the plaintiff respondent 
for declaration that the Niyogpatra was a void and inoperative docu- 
ment and the plaintiff respondent had no right to the custody of the 
Idol (in S. A. No. 830 of 1940) etc. 


The material facts appear from the judgment. 


Messrs. Hiralal Chakravarty and Rabindra Nath Bhattacharjee 
for the Appellants. 


Messrs. Atul Chandra Gupta and Phani Bhusan Chakrava:ty 
for the Respondents. 
C. A. V. 

The following judgments were delivered : 

Mukherjea, J. :—These two connected appeals are on behalf 
of defendants Nos. 1 and 2, and both of them arise out of one suit 
commenced by the plaintiff for a declaration that he was a validly 
appointed S#edait of an Idol named Srí Dhar Jew under a Niyoga 
Patra executed by a previous Sheġait. The plaintiff further prayed 
for the removal of defendants Nos. 1 and 2 who were the two 
existing Shedai¢s of the Idol from their office on grounds of mis- 
appropriation and neglect of duties, and claimed accounts against 
them. The facts are rather long, and so far as they are necessary 
for purposes of the present appeals, may be stated as follows: 
There is an Idol named Sri Dhar Jew which was the ancestral 
family deity of one Harish Chandra Banerjee, a Hindu inhabitant 


(1) (1834) 3 My. & K. 647. 
(2) (1844) 7 Beay. 176, (3) (1805) 13 Ves, 519. 
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of Bhdrakali in the district of Hooghly. Harish Chandra died, 
leaving behind him his three sons, to wit, Bidhu Bhusan, Priyanath 
and Karunamoy, and a grandson bya predeceased son named 
Kumud. In the year 1890 there was a deed of partition amongst 
these sons and grandson of Harish Chandra and by that document 


_ a property yielding an annual income of Rs. 26 was set apart for 


the Seva and worship of the deity, and it was further provided 
that these four persons would carry on the worship by turns. 
Bidhu Bhusan held the post of a Subordinate Judge and was 
childless. He erected a pucca ghat and a puca thakurbari at 
his own expense for the location of the deity, and he himself 
performed the Pujas so long as he was alive. Bidhu Bhusan died 
in 1909, leaving behind him a Will by which he gave a sum of 
Rs. 10,000 for the worship of the Idol and appointed three per- 
sons as its Shedaits, namely, Harimohan (a son of Priyanath and 
a pro forma defendant in this suit), Nirmal (defendant No. 1, who 
was a son of Karunamoy) and Nihar Ranjan (a son of Kumud, the 
nephew of the testator, who was the father of Tushar Ranjan, 
defendant No. 2 in this suit) The relationship between these 
persons and the testator would be clear from the pedigree that is 
set out in the judgment of the trial Court and which is to be found 
at page 2 of the paper book. : 


The will of Bidhu Bhusan further provided that each shedait 
would have the power to nominate a successor in his absence, and 
if any she¢ait died without exercising the powers of nomination, 
the eldest among his heirs would be the sfeéat¢, Bidhu Bhusan 
left the bulk of his properties to Harimohan who took out Letters 
of Administration with a copy of the Will annexed in November, 
1909. After taking possession of the assets, Harimohan advanced 
the sum of Rs. 10,000, which was bequeathed to the deity, asa 
loan, to one Smesh Chandra Mukherjee, a zemindar of Uttarpara, 
on a promissory note which was taken in the name of Harimohan 
personally, but was later on endorsed by him in favour of all the 
shebaits. i 

In 1913 a deed of agreement was executed by the three shedaits 
by which it was agreed by and between them that the worship of 
the deity would be carried on by rotation and each shebait would 
have his turn of worship every three years. Harimohan has been 
described in the plaint as a man of immoral habits, who was 
heavily involved in debts and was living a life of shameless pro- 
fligacy. He sold the house which he got under Bidhu Bhusan’s 
Will to the plaintiff’s wife, and on August 17, 1925, he. executed 
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a Niyoga Patra or a deed of appointment by which he purported 
to relinquish his rights as a shedait and appointed the present 
plaintiff Jyoti Prosad Banerjee as a shebatt in his place. The 
plaintiff, it may be stated here, is not a member of the family of 
Harish, though his mother happened to be cousin sister of Nihar’s 
mother. Harimohan severed his connection with the deduttar 
estate after executing the deed of appointment, and the plaintiff 
says that he immediately took over possession of the deity and began 
to perform the ujas and the ceremonies. 


In 1927 Nihar Ranjan died and the defendant No. 2 Tushar 
succeeded to his rights as a skedait under the terms of Bidhu Bhusan’s 
Will. It appears that the defendants Nos. 1 and 2 were not willing 
to admit the plaintiff asa shedait of the family deity, and they 
ignored him altogether in their dealings in connection with the 
deity’s property. On April 2, 1928, the defendants Nos. x and 2 
instituted a suit in the name of the Idol in the Court of Subordi- 
hate Judge at Hooghly against Jaharlal and Parinalal, the sons 
‘and heirs of Suresh, for recovery of a sum of Rs. 11, 000 and 
odd alleged to be due on the hand-note executed by Suresh in 
favour of Harimohan in 1909. The plaintiff Jyoti Prosad was not 
made a party to the suit, nor did he make any attempt to be 
added as a co-plaintiff. The trial Court dismissed the suit, 
holding that the money did not belong to the deity, and conse- 
quently, the suit as framed was not maintainable. There was an 
appeal taken against this decision by defendants Nos. 1 and 2 to this 
Court. The appeal was allowed, and the case was sent back to the 
trial Judge tc be tried on its merits. The defendants Nos. 1 and 2, 
however, did not proceed with the suit any further, and it was dis- 
missed for non-prosecution on August 12, 1935. It appears further 
that on-July 23, 1935, there were two bonds executed by Jaharlal 
and Pannalal, the two heirs and sons of Suresh, each for a sum of 
‘Rs. 6000 in favour of one Nirod. Chandra Chatterjee, who isa 
son-in-law of Nirmal, the defendant No.1. The plaintiff’s case 
is that the two defendants in clear violation of their duties as 
shebaits entered into a fraudulent arrangement with the debtors and 
misappropriated the whole amount, that the latter owed to the 
deity, by taking these bonds in the name of a Jdexamdar of theirs, 
and subsequently allowed the suit to-be dismissed for default. 
It was further alleged that the defendants Nos. 1 and 2 neglected 
their duties as Shebaits and did not pay the expenses of the 
worship of the Idol or repairs of the temple which were being 
borne by the plaintiff entirely out of his own pockets. The defen- 
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dant No. 2 was further alleged to have furned insane and hence 
incapable of discharging his duties as shedait. On these allegations 
the plaintiff prayed that defendants Nos. 1 and 2 might be removed 
from their office as shedatits and he might be declared to be the 
sole shebait of the deity on the strength of the deed of appointment 
executed by Harimohan. He also claimed accounts against defen- 
dants Nos. t and 2 for their respective periods of shebaitship. 


The defence of the defendants in substance was that the plain- 
tiff was a tresyasser and that the Miyoga Patra upon which he relied 
was an invalid document which could not, in law, give him the 
rights of a shedait. ‘They denied the charges of misappropriation . 
and neglect of duty, and asserted that the money suit was not 
prosecuted by them, acting under proper legal ‘advice, and that 
there was nothing dishonest or ma/a fide in their conduct. 


It may be stated here that Nirmal, the defendant No. 1, him- 
self brought another suit (being suit No. 4 of 1937) against Jyoti 
Prosad to which Harimohan was also made a party defendant. 
He prayed in that suit for a declaration that the Niyoga Patra 
was a void and inoperative document and Jyoti Prosed being an 
outsider had no rights to have the custody of the Idol. He further 
prayed for the removal of Harimohan as a shebait on the ground 
that by executing the Viyoga Patra he really sold his religious office 
to Jyoti Prosad. 


Both these suits were heard together by the Subordinate Judge, 
First Court, Hooghly, who by his judgment dated June 5, 1937, 
dismissed the suit brought by Jyoti Prosad, and decreed the other 
suit which was filed by Nirmal as plaintiff. ‘The- Subordinate 
Judge took the view that Miyoga Patra executed by Harimohan 
was an illegal and inoperative document which could not confer 
upon Jyoti Prosad the status of a shedatt. Against these decrees 
there were two appeals taken by Jyoti Prosad to the Court of the 
District Judge at Hooghly. The District Judge by his judgment 
dated January 7, 193%, allowed the appeal preferred against the 
decree in suit No. 4 of 1937 and dismissed that suit in its entirety, 
holding that the Wiyoga Patra of Harimohan was a valid 
document by which Jyoti Prosad was legally appointed a shebait 
of the deity in place of Harimohan. By the same judgment 
the other appeal was allowed and the case was sent back to the 
Subordinate Judge for determination of the question as to 
whether Nirmal and Tushar had abused the trust imposed on 
them. After the Subordinate Judge had recorded his findings 
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on that point, the appeal was disposed of by the District Judge 
by his judgment dated December 23, 1938. The plaintiffs 
suit was decreed; he was declared to haye been validly 
appointed a shebaié, and both the defendants were removed 
from their office,—the defendant No. 1 on the ground of his having 
committed a -breach of trust and defendant No. 2 on account of 
his lunacy. The District Judge further ordered that defendant 
No. 1 was liable to account to the plaintiff, his co-trustee, and the 
case was remanded to the Subordinate Judge ior the purpose of 
taking accounts for “such. period as was not barred by limitation. 
It is against this judgment that Second Appeal No. 481 of 1939 
is directed. 


After the case went back for enquiry into accounts, the Sub- 
ordinate Judge by his order dated December 1, 1939, directed 
that a commissioner should be appointed to examine the accounts 
and ascertain the liability of defendant No. r for the period of 
his shebaitship from February 13, 1909, till December 23, 1938, 
and accounts were directed to be taken not merely on the basis 
of what the defendant received and spent out of the deduttar pro- 
perty, but on the basis of the loss which the deity sustained through 
his negligence or wilful default. An appeal was taken against 
this order by Nirmal which was disposed of by the District Judge 
on April 4, 1940. It was held that the period of accounting 
should be from April 15, 191r, and not from February 13, 1909, 
as directed by the Subordinate Judge. The District Judge was 
further of Opinion that the trial Court was not right in directing 
accounts to be taken on the basis of wilful default when no such 
case was made in the suit. The case was again sent back in order 
that further evidence might be taken by the trial Court and the 
basis of accounting , properly determined. It is against this 
order that Second Appeal No. 830 of 1940 has been taken to this 
Court. : 

The points that have been taken by Mr. Hiralal Chakravarti 
who appears in support of these appeals are really of a three-fold 
character: ‘The first point taken is that in the suit, as framed no 
relief by way of removal of the skeġaits or for accounts against them 
consequent on such removal could be granted. The second ground 
urged js that on the facts found no case of removal of either of 
the two defendants has been made out, and that the Court of 
appeal below erred in law in holding that subsequent lunacy of a 
shebatt would cause forfeiture of his rights. The third ground 
taken relates to the question of accounting, and it is argued that 
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defendant No. 1 is not accountable in law to the plaintiff ; and if 
accounts are to be taken at all, they should be taken not on the 
basis of wilful default nor for the entire period of sheduitship. 
I will take up these three points one after another. 


As regards the first point, the contention of Mr. Chakravarti 


is that a sedai¢ can be removed only at the instance of the deity, 
but the present suit is neither in form nor in substance one on 
behalf of the Idol. It is said that the plaintiff who is one of the 
shebaits cannot, in law, represent the deity, and from the pleadings 
of the parties it would be clear that the dispute was in the nature 
of a scramble for power between rival shedai¢s, neither of whom 
can be said to be a representative of the Idol. ‘This contention 
really involves two questions : (1) whether the plaintiff being one 
of the three shedaits can in law, represent the deity and (2) even 
if he can, whether the present suit is one by the deity, or bya 
shebait as such to establish his own rights with regard to the 


endowment. 


On the first. question, I am of the opinion that Mr. Chakra- 
varti’s contention cannot succeed. It is well settled that when the 
right to sue is vested in several trustees or shedaits all of them 
form, as it were, but one’ body and they must exercise the powers 
of their offige jointly. Ordinarily, therefore, all the trustees or 
shebaits should, if possible, join as co-plaintiffs in a suit which is 
brought on behalf of the deity, and only such of them should be 
made defendants as are unwilling to be joined as co-plaintiffs or 
have done some act precluding them from being plaintiffs [vide 
Bechu Lal v. Oliullah (1) ; Kakilasari Dasi v. Mohunt Rudranand 
(2); and Narendra Nath Kumary. Atul Chandra Banerjee (3), 
which was approved by the Privy Council in the case of Barabant 
Coal Concern, Lid. y. Gokulanand Mahanta (4) |. 


This principle cannot obviously be invoked in the present case. 
Here the suit was to remove two of the s#edaits from their office 


` on grounds of misappropiation and breach of trust. It would be 


absurd to suggest that the two defendants, against whom charges 
of misfeasance and neglect of duties were made, should be invited 
to join as plaintiffs in the suit. A case like this would come within 
the exceptions which are recognized in the decisions mentioned 


(1) (1885) I. L. R. 11 Calc, 338. 

(2) (1905) 5 C. L. J. 527. 

(3) (1917) 27 C. L. J. 605. 

(4) (1933) L. R. 61 1. A. 35; 59 C. L. J. 257. 


iad 
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above, and it must be held that in-view of the nature of the suit 
and the allegations made in the plaint, it would not be possible 
to bring together all the shedaits as plaintiffs in the suit. More- 
over, as according to Mr. Chakravarti the right to sue in such a 
. case is vested in the deity and not in the shedait, the deity can cer- 
tainly sue through any person as next friend who has no interest 
adverse to it, ahd it is immaterial that the next fiiend happens to 
be one of its shebaits. [Vide /odti Rat v. Basdeo Prasad (1) }. 
I hold, therefore, that the suit is not defective merely because all 
the skedaits of the deity did not appear as plaintiffs, and it could 
not be held to be defective even it was found later on that the 
charges brought against one or both of the defendants shedaits 
were not well founded. , 

` The material question, however, is whether the suit has been 
really brought by the deity ‘through the plaintiff as shedatt, or it 
-is asuit by the shedait himself. The description of the parties 
as given in the heading of the plaint undoubtedly supports the 
contention of Mr. Chakravarti ; for the plaintiff is not the deity 
Sri Dhar Jew, suing through one .of the shedaits, but it is Jyoti 
Prosad Banerjee, describing himself as one’ of the sebaits of the 
deity, who figures as the plaintiff in the suit, and the defendants 
‘also are described as sedatts of the same deity. The form, how- 
ever, is not conclusive, and it is necessary that we should look more 
closely into the allegations made in the plaint: [Vide Radha 
Binode Mandal v. Gopal Jiu Thakur (2) |. 

The first paragraph of the plaint gives the early history of the 
debuttar and recites the will of Bidhu Bhusan which appointed 
three persons as shedaits and empowered them to nominate their 
successors in their absence. Foundation is thus laid in this para- 
graph for introducing the story of the appointment of the plaintiff 
himself as a sedait by Harimohan. The second and third para- 
graphs set out the facts relating to the advance of Rs. 10,000 as a 
loan by Harimohan to Suresh and the subsequent endorsement of 
the promissory note in favour of all the sedatts and the payment 
of interest by Suresh on the same. In the fourth paragraph we 
have an account of the execution of the . Vzyoga Patra by Hari- 
mohan in favour of the plaintiff which constitutes the foundation 
-of the plaintifi’s title. In thé fifth and sixth paragraphs the 
plaintiff avers that after-he was appointed a shedait the other 
skebaits did not join with him in worshipping the deity or making 


(1) (1911) I. L. R. 33 AN. 735. 
(2) (1927) L. R. 54 I. A. 238; 45 C. L. J. 605, 
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repairs of the temple and the plaintiff had to carry où these expen: 
ses from his own pockets. In the remaining paragraphs in the 
plaint are contained the facts relating to the dismissal of the 
money suit by defendants Nos. 1 and 2 against the heirs of Suresh 
for non-prosecution and the allegation of misappropriation against 
defendants Nos. 1 and 2, who were said to have misappropriated 
this entire money due to the deity. The other acts of neglect of 
duty for which the defendants were sought to be removed from 
their office as shedaits were also set out in these paragraphs. The 


` prayers were, in the first place, to establish -the plaintiff's rights as 


a shebait on the basis of the Niyoga Patra executed by Hari- 
mohan and in the second place, to remove defendants Nos. 1 and 
2 from the skedaitship on grounds of misappropriation and neglect 
of duties. The other prayers were consequential in their nature ; 
the plaintiff claimed a declaration that he was the sole shedait of the 
deity and also demanded accounts against the defendants conse- 
quent on their removal. 

From the allegations and the prayers set out above it is quite 
apparent that the suit is not really one on behalf of the deity, but 
it is the plaintiff Jyoti Prosad who is seeking to establish his rights 
against his co-shebaits and demanding their removal on grounds 
of misfeasance and abuse of trust. So far as the plaintiffs prayer 
for a declaration of his title as skebait is concerned, there is no 
defect whatsoever in the frame of the suit, and the whole question 
narrows down to this as to whether the prayer for removal of the 
other shedaits and the demand of accounts against them are main- 
tainable at the instance of a co-shebait when the deity is not a party 
to the suit. 

It is settled law that any person interested in the endowment 
can bring a suit to recover the Idol’s property for deduttar purposes. 
In the case of a private endowment a ¢o-shediat or one who is 
entitled to become a sedait after the present incumbent, ora 
member of the family may sue to set aside an alienation. of the 
office or of the endowed property illegally made. [ Vide 
G. Sastri’s Hindu Law, 8th Edition, page 696.] In the case of 
Manohar v. Peary Mohan (1), which was affirmed by the Privy 
Council in Peary Mohan v. Monohar (2), one of the heirs of the 
founder was held entitled to invoke the assistance of the Court for 
proper administration of the dedutfar property and for removal of 
the existing skedait,’cven though the deity was not made a party 


(1) (1919) 30 C. L. J. 177; 24C. W. N. 428. 
(2) (1921) L. R. 431. A, 258; I. L. R 4S Cale, 1019 ; 34 C. L. J. 86. 


Vou. 73.] ` HIGH COURT. 463 





to the suit. A shedait is certainly a person interested in the endows Civit 
ment, and if he can institute a suit to bring back to the deduttar 1941. 

. . . . Sat 
any property of the Idol which was illegally alienated by his co- imal Chandra 
shebait, there is no good reason, in my opinion, why he cannot Banerjee 
in the same capacity maintain a suit in the interests of the endow- Jyoti Prosad Bando- 
ment itself for removal of a shedait from his office on the ground padhyay, 
of misappropriation of the deity’s money and for recovery of the Mukherjea, F. 





money that might be illegally retained by the latter. It is true 
that the plaint has not been very artistically, drawn up and the 
plaintiff in the present case does not expr-ssly say that he is suing 
in the capacity of a person interested, and the frame of the suit 
might suggest, at first sight, that it was a dispute between the shedaits 
inter se. But as the material allegations are all in the plaint it 
would be only a question of amendment, and this could have been 
allowed had the defendants raised this question pointedly at the 
earliest opportunity. We feel reluctant to throw out the suit on 
this ground alone, if the facts, established by evidence, entitle the 
plaintiff to any relief against the defendants, in the interests of the 
endowment itself. The first contention of- Mr. Chakravarti is, 
therefore, overruled. 

The next point for our determination is whether on the facts 
admitted and found, the District Judge was justified in making an 
order of removal against either or both of the defendants. The 
allegations of the plaintiff upon which he sought to remove both 
the defendants from their office as shedaits are of a two-fold 
character. The first accusation against them was that they had 
neglected their duties as shedai¢s, and the second charge was that 
they had actually misappropriated the moneys duc on the handnote 
of Suresh by realising them from the two sons of the latter and 
then allowing the money suit which was remanded by this Court 
to be dismissed for default. a 

On the first point the finding of the District Judge is in favour i 
of the defendants, and it is held expressly in the judgment that 
no case of removal was made out on the ground of non-perfor- 
mance of the dedseda. On the other point, the finding is that 
though Nirmal did not actually receive the moneys due on the 
handnote of Suresh and, consequently, could not misappropriate 
the same, yet it wasa grossly improper act on his part to get 
two bonds executed by the two sons of Suresh in favour of his 
son-in-law, who was nothing” but a ezamdar of his, and then to 
allow the money suit against the debtors to be dismissed for non- 
prosecution. This was conduct which fell far below the standard 
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of rectitude and accuracy which is expected from a trustee of 
charitable funds, and justified the removal of defendant No. 1 
from his position of trust. 

With regard to Tushar, the -defendant No. 2, it was expressly 
found that no case of misappropriation or abuse of trust was estab- 
lished against him, but it was held that he forfeited the rights of 
a shebait on account of his having become a lunatic in the year 
1933. ; 

As regards Nirmal, Mr. Chakravarti argues that even if he took 
the bonds in the name of his son-in-law, there was no dishonest 
object behind it and he did it only to spite the plaintiff Jyoti 
Prosad whose claims he was resisting all along. Mr. Chakravarti 
says that the intention of Nirmal was not to deprive the deity of 
the money but only to prevent the money from falling into the hands 
of Jyoti Prosad whom his clients could not but look upon as an 
arrant trespasser. It is true that Nirmal did not recognise the 
validity of the Niyoga Patra by which a stranger to the family was _ 
appointed a siedait, and there were considerable doubts also, 
till the matter was decided by this Court, as to whether according 
to the terms of Bidhu’s Will a shedait could hand over his rights 
to a nominee during his own lifetime. 


Jyoti Prosad, it seems, was not at first very sure of his position 
and for some years at least he avoided raising the question of 
his shedattshif in any Court of law. He had one advantage over 
his co-shebatts, viz. that he got possession of the deity from Hari- 
mchan and also the ¢hakurbari which was close to his residence. 
Jyoti Prosad, as I have said above, did not join in the money suit 
which was instituted by Nirmal and Tushar in 1928, although three 
years had already elapsed from the date of.the execution of the 
Niyoga Patra ; and if the evidence of Joharlal Mukherjee is to 
be believed, he assisted the debtors during the progress of the suit 
in the trial Court. It was in 1935, after the money suit was 
allowed to be. dismissed for default, that Jyoti Prosad came to 
Court for establishment of his rights as a sfedait and for removal 
of his co-shebaits. But whatever strained feelings there might exist 
between Nirmal and Jyoti Prosad, it is difficult to see how the 
taking of the two bonds in the name of his Jenamdar could at 
all help Nirmal in resisting the claims of Jyoti Prosad: or prevent- 
ing the money from falling into the hands of the latter. Jyoti 
Prosad was either a legally appointed shedait or he was not. If 
he was legally a shedait, Nirmal had no right to prevent him from 
having the custody of the deity’s psoperty along with his co-shebaits, 
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while, on the other hand, if he was a trespasser, Nirmal would 


have been entirely within his rights if he refused to hand over the , 


money to Jyoti Prosad ti!l the rights of the latter were established 
in a Court of law. We have no hesitation, therefore, in agreeing 
with the Court of Appeal below that the conduct of Nirmal was 
grossly improper and amounted to an abuse of his fiduciary posi- 
tion. It is true, as has been pointed out by Mr. Chakravarti, 
that Nirmal had acted throughout the earlier stages of the litiga- 
tion ina perfectly honest and consciéntious manner, and it may be, 
that ifhe had been dishonestly inclined, he could have entered 
into some dishonest compromise with the debtors after the trial 
Court dismissed the suit and an appeal was pending against that 
decision in this Court. It would be difficult to speculate on his 
motives, but when on the face of it the transactions was improper, 
it was for Nirmal to offer an explanation. Far from offering an 
explanation he denied that the bonds taken in the name of his 
son-in-law had any connection with the debuttar money and he 
attempted to justify his non-prosecution of the suit on the ground 
that he had no funds in his hand to carry on the litigation, and 
moreover, that he was advised by his lawyers that the suit was 


` bound to be dismissed on the ground of limitation. The fact 


a 


that there was no actual misappropriation and that the deity has 
not actually suffered any loss are no doubt pertinent matters for 
consideration for determining the extent of Nirmal’s liability to 
accounts, but they cannot, in my opinion, justify the reversal of 
the order of removal that has been passed by the District Judge. 
It is. pointed out to us by Mr. Chakravarti that Nirmal has already 
resigned, hence there is no necessity of removing him by an order 
of the Court. We are not concerned with the question of his 
resignation in this appeal at all, and whether or not he has resigned, 
the order of removal must stand. 


We now come to Tushar, the other shebait, and an interesting ` 


question of law arises as to whether a sheéat¢ who was of sound mind 
when the shedattship devolved upon him, loses his rights by sub- 
sequently becoming insane. The District Judge was of opinion 
that subsequent lunacy of a shebait would cause a forfeiture of 
his rights, and in support of his proposition he relied upona 
passage in Sir Dinshaw Mulla’s well known treatise on Hindu 
Law where the learned author stated the law onthe point in the 
following manner : 

“In the case of temples the ideal person is the idol itself : in the 
case of Mat hs the ideal peison-is the office of the spiritual teacher, 
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Acharya, which, as it were, incarnate in the person of each succes- 
sive Swami or head of the Math. The difference in the character 
of the juridical person in the case of temples and in the case of 
Maths, leads to this result that while the shedait: of a temple for- 
feits his position as such by reason of his lunacy, the head of a 
Math does not.” 

This statement of law is based entirely on the pronouncement 
of two learned Judges of the Madras High Court in the case of . 
Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha Swami (1). In 
that case the title of the plaintiff to the headship of a Mutt 
depended on the question, as to whether on the date when the 
plaintiff was said to have been appointed, there was a vacancy in 
the office by reason of the then head of the Mutt (who was defen- 
dant No. x in the suit) having become a lunatic. Ifthe lunacy of 
the Mohunt was a ground of forfeiture of his rights, the plaintiff 
would succeed in the suit, assuming that the person who appointed 
him had the requisite authority to make the appointment ; but 
if, on the other hand, there was no vacancy on account of the 
lunacy of the Mohunt the plaintiffs suit would fail. The trial 
Court held that there was no vacancy, even if the Mohunt had 
become insane, and this decision was upheld by the High Court - 
on appeal. The legal position of the head of a Mutt was elaborately 
discussed by the two learned Judges (Sir Subrahmania Ayyar, 
Acting Chief Justice and Bhashyam Ayyangar, J.) who heard the 
appeal and delivered separate but. concurring judgments. It was 
held that the head of a Must was not a mere trustee but a cor- 
poration sole having an estate for life in the permanent endowments 
of the Mutt and an absolute property inthe income derived from 
the offerings, and the lunacy of a Mohunt would not occasion a 
forfeiture of his rights. The question whether the same principle 
would be applicable to the case of a skebait of a temple was not a 
matter for consideration in the case at all. But there are certain 
observations of the learned Judges in their respective judgments 
to the effect that in the case of a temple the juridical person being 
the Idol itself, the custodian of the temple, who has no beneficial 
interest in the endowment but occupies the fiduciary position of 
a mere manager, might not improperly be looked upon as subject 
to the strict liabilities of a trustee. This was said, and that ina 
very guarded manner, with regard to Dharmakartas or Panchayets 
and the expression “shedaz?” itself was not used in the judgments. 
In my opinion, these observations, which certainly cannot rank 


(1) (1903) I. L. R. 27 Mad. 435. 


` 
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above an oditer, could not be taken to be any pronouncement by ihn 

the learned Judges on the legal position of a shkedait of a religious 1941. 
endowment. This distinction between a Dharmakarta and shebatt Nirmal Chandra 
or Mohunt was pointed out by the Judicial Committee in the case Bancrjee 


of Sveenivas Chariar v. Evalappa Mudaliar (t), where it was said Jyoti Prosad Bando- 
that the position of a Dharmakarta was not the same as that of padhyay. 

a shebait of the institution or the Mohunt or head of a Mutt. Mukherjea, F. 
“These functionaries” their Lordships observed, “have a much 
higher right with larger power of disposal and-administration, and 
they have a personal interest of a beneficial character.” The 
decision in the case of Vidyapurna v. Vidyanidhi (2), was cited 
with approval in the judgment. I think, therefore, that the deci- 
sion in the above case cannot be regarded as an authority for 
the proposition that a s%eġaít of a private religious endowment 
loses his rights as soon as he becomes insane. 








In my opinion nothing turns upon the fact that in the case of 
a property dedicated to an Idol the juristic person is the deity 
himself in whom the property’ is vested, and the shedai¢ is a mere 
manager or custodian of the Idol. In the case of a MMuzt also the 
proprietary right vests in the institution and -not in the Afohunt. 
As was pointed out by the Judicial Committee in the case of 
Vidya Varuthi v. Balusami (3), the idea of a trust in the English 
sense of the word was unknown to Hindu Law. Hindu piety 
found expression in gifts to images consecrated or installed in 
temples or to religious institutions by whatever name they might 
be called. In the case of a temple it is the Idol which is the juristic 
person, while in Mużłs the juristic person is the institution itself. 
Neither the A¢ohunt nor the shedait is a trustee in the English 
sense and has property conveyed to, or vested in, him, but in 
almost every case he has some personal interest in the endowment 
which depends on the usage or terms of the grant. It is the 
presence of this personal interest in the trust property which makes 
the rule of English law relating to appointments of new trustees 
when a trustee becomes a lunatic, inapplicable to a Mohunt or 
a shebait in India. This was expressed very clearly by Bhashyam 
Ayyangar, J. in the following passage. ` 

“Iam, however, of opinion that the head of a mutt, as such, 
is not a trustee in the sense in which that term is ‘generally under- 
stood in the Law of Trusts, and the decision of the question 


(1) (1929) L. R. 49 I. A. 237 ; 36 C. L. J. 524 (535). 
(2) (1903) I. L. R. 27 Mad. 435. 
(3) (1921) L. R. 481. A, 302; I, L, R. 44 Mad. 431, 
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under consideration cannot therefore properly be governed by 
the principles regulating the appointment of new trustees or by 
analogies derived therefrom. I may also add that in the case of 
hereditary trustees in India and other trustees having a beneficial 
interest in the trust property, the principles of the English Law 
of Trusts—embodied in the Indian Trusts Act—as to the appoint 
ment of new trustees, when a trustee becomes incapable of acting 
by reason of unsoundness of mind, etc., are inapplicable.” (vide 
27 Mad. 435 at p. 147) 

I have no hesitation in holding that the same principle applies 
to shebaits also. A hereditary shedai¢ has not merely duties to 
discharge, he has some sort of beneficial interest in the endow- 
ment itself. In the words of Lord Buckmaster ‘there is “a close 
intermingling of duties and personal interest which together make 
up the office of a shebai? [vide Peary Mohan v. Monohar (x)']. 
It is not merely an office but it is also a property, and this has 
been held by a Full Bench of this Court in the case of Monokar 
Mukherjee v. Bhupendra Nath (2). It is a thing which is capable 
of being disposed of by the founder, and failing such disposition, 
it follows, like any other species of heritable property, the line of 
inheritance from the founder. According to the rules of Hindu 
Law relating to devolution of property, lunacy of the heir at the 
time when the succession takes place may prevent him from 
succeeding to the estate, but subsequent lunacy will not effect a 
divestment of the interest already vested in him. In my opinion, 
the same rule ought to be applied to the devolution of shebaiti 
rights as well, and as Tushar was admittedly of sound mind when 
his father died, his subsequent lunacy could not divest him of the 
rights which he had already acquired. - 

Mr. Gupta, who appears for the plaintif respondent has fairly 
conceded that in the case of a private deġuttary when the shedaitship 
is confined to the heirs of the founder, the lunacy of one of the 
shebaits may not justify his removal or the appointment of another 
shebait in his place. The duties, both secular and spiritual, of 
such a shebait can efficiently be discharged by the other shedaits 
acting along with the guardian of the lunatic, if ‘necessary. In 
other words, the same course may be followed as in the case of 
an infant skeġait. In the present case, however, he says that the 
circumstances are different. Here the Idol was an ancestral. deity 
of Harish Chandra Banerjee and shebaitshif was all in the heirs 


(1) (1921) L. R. 48 I. A. 258; I. L. R. 48 Cale. 1019 , 34 C. L. J. 86. 
(2) (1932) I. L. R, 60 Cale. 452; 56 C. L. J. 4€8. 
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of the original founder. It is true that the deity had little or no 
property at the time when it was installed, but Bidhu, who created 
the endowment, being nothing more than a shedatt himself could 
not alter the original line of shedaitship and the shedaits acting 
under his Will would not be sedaits in the proper sense of che 
word. They would be mere managers of the property given to 
the deity by Bidhu ; in other words, there would be no mingling 
of duties and personal interest, as in the case of shedaits proper 
but they would have only duties to discharge, and no personal or 
beneficial interest in the. endowment. This contention, in my 
opinion, does not seem to be sound. In making additions ‘to an 
existing foundation it may not -be competent for a shedait by his 
own act alone to alter the line of succession to the office of the 
shebatt ; but if the new line of sedatts laid down by the grantor 
is attached as an esssential condition to the grant, the deity or 
its representatives may reject the grant if they like, but if they 
choose to accept it they must accept it subject to that condition: 
[ Vide Ashutosh Seal v. Benode Behary Seal (t)}. 

In the present case it must be assumed that the deity accepted 
the gift of Bidhu subject to the conditions relating to the devolu- 
tion of shedattship as laid down in his Will. The shebaits appointed 
under the Will of Bidhu must therefore be taken to be the only 
shebaits of the deity, and they are sfedatfs in the full sense of the 
word and not mere managers of the endowed property. 

It has been further argued by Mr. Gupta that even though 
lunacy may not occasion the forfeiture of the rights of a shebait, 
yet if he is incapable of discharging his religious or temporal 
duties, he should be removed from his office or at least suspended 
so long as his disability lasts. This point was raised and consi 
dered in the case Vidyapurna v. Vidyanidhi (2) referred to above. 
Bhashyam Ayyangar, J. was of opinion that in such a case the 
proper course for the purpose of securing the due discharge of the 
spiritual functions of the office and the management, and preser- 
vation of the endowment and its income is to provide a suitable 
agency for the purpose. The learned Judge was further of opinion 
that when a Court of law had already appointed a manager of the 
lunatic’s estate the manager might take charge of the endowed 
property on behalf of the lunatic and provide for the conduct of 
the necessary worship and the religious ceremonies of the mut by 
appointing persons duly qualified for the purpose. If this is 


(1) (1929) 34 C. W. N. 177. 
(2) (1903) I. L. R. 27 Mad. 435. 


469 


Civit. 


1941. 
New 


Nirmal Chandra 
Banerjee 


v. 
Jyoti Prosad Bando- 
padhyay. 


Mukherjea, F. 





470 THE CALCUTTA LAW joURNAL. ` [Vor 73. 





Crit possible in the case of A Mohunt who has to exercise a large amount 

1941, of discretion in the administration of the afiairs of the muéé, it 
Rie cma should be “equally. possible in the case of a shedait of a private 
Banerjee endowment. I quite agree with Mr. Gupta that there may be 
Jyoti Prosad Bando- exceptional cases where the duties imposed on the shedait are of 
padhyay. such a character thal they cannot possibly be discharged by a 
Mukherjea, ¥, _ representative: and in such a case it may be proper to make other 


exceptional arrangements so long as the lunacy subsists. But this 
case, in my opinion, does not present any such exceptional features. 
The only income bearing property which the deity possesses is a 
sum of Rs. ro,coo which was advanced to Suresh. The shedaits 
have got to realise the interest due on this money and make 
arrangements for repairs of the temple whenever necessary. As 
regards spiritual duties, there are the daily worship and the 
periodical ceremonies which are all fixed and are performed by 
a priest. The skedaits have only to determine the amount which 
they can spend on such ceremonies and exercise a general super- 
vision over them. All these things, in my opinion, can be done 
by the guardian of the lunatic in the present case, who is no other 
than the mother of the shedai¢, and there is no necessity whatso- 
ever for removing him from his office. - 


The decision in the case of Bhudan Mohan Koley v. Narendra 
Nath Konwar (1), upon which Mr. Gupta relies is not of much 
assistance to us in the present case. There, two out of four 
shebaits instituted a suit for rent against certain tenants who held ` 
lands under the deduttar. The two remaining shedaifs were made 
parties defendants, and it was alleged in the plaint that they were 
not looking after the affairs of the temple or worship of the Idol. 
One of the questions raised was whether the suit was maintainable 
at the instance of two of the shedat¢s without joining the other two. 
as co-plaintiffs. The Courts below decided the question in favour 
of the plaintiffs, and this decision was affirmed by this Court in 
appeal. It will be seen that in this case the claim was for the 
entire rent of the holding and all the skeġaits were made parties 
to the suit. It was found as a fact that one of the defendant 
shebaits had removed from her husband’s house and was living at 
a distant place, while the other skedait had sold her rights to a 
stranger—who was not in the line of shebaits at all, It was further 
found that none of them managed the deduttar estate or looked 
after the Idol. In these circumstances it was held that they had 
ceased to be skedaits. This decision had no bearing on the facts 

(1) (1980) 35 C. W. N. 478. 
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of the present case, where Tushar has not certainly done anything 
which might be construed to be an act of abandonment or renuncia- 
tion of his rights as sfedait. Suhrawardy, J. expressed himself— 
in my opinion rather too broadly when he said that “a shebait, 
being a manager, cannot remain as such when he ceases to manage 
the property and carry on the worship of the idol. He has no 
tight of property transferable or heritable as such.” This is not 
borne out by the decision of their Lordships of the Judicial Com- 
mittee in the case of Vidya Varuthi v. Balusami (1), upon which 
the learned Judge purported to rely, and it is definitely opposed to 
the subsequent pronouncement of a Full Bench of this Court in the 
case of Monohar v. Bhupendra Nath (2). 
The question as to the validity of the Vzyoga Patra upon which 
‘the plaintiff relies for establishing his rights as a shebait has already 
been decided in. his favour in the other suit and that decision has 
been confirmed by this Court. The plaintiff is, therefore, entitled 
to a declaration. that he is shedait of the deity, but he cannot have 
a declaration that he is the sole shedaift. The order for removal 
of Tushar as passed by the District Judge must be vacated, and 
we express no opinion also, as to the validity of an appointment 
that is said to have been made by Nirmal after his alleged resigna- 
tion during the pendency of this suit. 
` The last point raised by Mr. Chakravarti relates to the question 
of accounting. There are two points which require consideration 
under this head : (7) whether the defendant No. 1 is at all liable 
to render accounts to the plaintiff, and (2) if he is bound to 
render accounts, on what basis and for what period should the 
accounts be taken? The District Judge was of opinion that 
ordinarily one trustee is not bound to account to his co-trustees, 
but he may be made liable when a clear breach of trust is estab- 
lished. He apparently took the plaintiff's claim for accounts to 
be one made by a trustee against his co-tiustees, though he directed 
_ accounts for the whole period of Nirma¥s sedattship including the 
period during which the plaintiff was not a shedatf atall. It is 
true that under certain circumstances, namely, when he is not 
given custody or control of the trust property or there is a breach 
of trust committed, one trustee may sue another for accounts, and 
if the latter is guilty of a breach of trust, a claim for restoration of 
the trust fund might also necessitate taking of accounts: [Vide the 
case of Maharaj Bahadur Singh v. Tej Bahadur Singh (3) |. 
(1) (1921) L. R.'48 I. A. 302; I. 1. R. 44 Mad, 431. 


(2) (1932) I. L. R. 60 Cale. 452 ; 56 C. L. J. 468, 
(3) (1940) 44 C. W: N.-t88, ; 
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Mr. Gupta who appears on behalf of the plaintiff ‘respondent has 


stated to us that his client does not demand accounts as a co-trustee,'' 


but claims them as a person interested in the endowment, and- 


accounts are necessary to determine whether the shedai¢ that is going 
to be removed has in his hands any money belonging to the deity. 
He says, therefore, that if Tushar is not removed the defendant 


No. xı must account to both the plaintiff and defendant No.:2. -. 


We think that this is the correct position to take up. Accounts 


have been claimed in the suit as ancillary to the prayer for removal. : 
The dismissed trustee is entitled to a discharge for which accounts - . 
are necessary. The question now is on what basis and for what. 
period accounts should be directed. Mr. Gupta on behalf of his. 
client has definitely given up before us a claim for accounts on the . 
basis of wilful default. The non-prosecution of the money suit has. : 
not resulted ina loss to the deity, and Mr. Gupta does not dispute .- 


the deed of agreement which was executed between the shedaiés.in: 
1913. The defendant No. 1 is sought to be made accountable for 


the moneys which he himself has actually received, in accordance’ ° 
with deed of agreement, during the period of his shebattship and no- 
accounts are demanded for any money that might have been received ' 


by his co-shebaits. In view of the position taken up by Mr; Gupta. 
and having regard to the plaintiffs own case and the findings arrived 
at by the District Judge, we think that it would be quite sufficient if 
we direct the defendant No.1 to render accounts to the remaining 
two skebaits, of the moneys, actually received by him out of the 
debutter funds and spent by him for debutter purposes, for the period 
commencing from January 1, 1926 and ending with December 23, 


1938. Up to the year 1925, the dedutter estate was managed by- 


three shedatts, namely, Harimohan, Nirmal and Nihar Ranjan. 


According to the deed of agreement mentioned above each one of. 


the shedaits had his turn of worship every three years. He was to 
collect the income of the debutter property during that year ands 
make the disbursements necessary for the deity and periodical pujas.. 
It is admitted that both Nirmal and Nihar -had to stay away from, 
Bhadrakali on account of their business for the greater part of the 
year, and Harimohan who was a licentious spendthrift sold his own 
house which he got from Bidhu to the plaintiffs wife and began to 
occupy the ¢iakurbari with his family.' The deity was located in the 
house of the priest and Nirmal used to send money for the worship 
of the Idol. Nihar is dead and Harimohan has renounced his 1ights 
as a Shebait in favour of the present plaintiff in the year 1925. There 
is no allegation that Nirmal misappropriated ‚any money during this 


5 
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period and; as I have said already, the charge of neglect of duty 
brought against him was not substantiated. The only income of the 
debuttar property being the interest on the sum of Rs. 10,000 lent 
to Suresh, Nirmal could have at the most received this interest for 
four or five years. He admittedly sent moneys to the priests for 
` daily and periodical pujas butas he has kept no regular vouchers 
and the priest is dead, it is difficult for him to prove now as to how 
much was spent on each of these religious festivals. The enquiry 
must necessarily be of a harassing character and Nirmal would have 
to fall back upon oral evidence for the purpose of proving the 
amounts he had actually spent. As no accounts are obtainable from 
the other two skedaits who acted with Nirmal during this period, and 
as the presumption must be, unless something to the contrary is 
proved, that Nirmal had discharged his duties faithfully during this 
period, we think that.accounts should not be carried back prior to 
the time when the plaintiff himself was appointed a shedait. Hari- 
mohan had his turn of worship in the year 1925 in accordance with 
the deed of agreement mentioned above, and for this year there is 
no liability to account so far as the defendant No.1 is concerned. 
We therefore think it proper that he should account from the 
beginning of the year 1926, and not only will this meet the ends of 
justice, but it will afford complete protection to the plaintifi 
himself. 


The Court of Chancery in England had always a discretion with 
regard to the period for which accounts were directed in cases of 
charitable trusts, and the period varied according to the circum- 
stances presented to the consideration of the Court: (Vide Lewin 
on Trusts, 14th Edition, page 513). Asa general rule the Court 
will direct accounts as far as there has been misapplication of funds 
from the date on which the breach of trust commenced: [Vide 
Attorney-General v. Mayor, Aldermen, and Burgesses of the Borough 
of Newbury (1); Attorney-General. v. Corporation of Leicester (2)]. 
The Court may also in the exercise of its discretion decline to direct 
accounts when the prosecution of them would lead to harassing and 
protracted enquiry which would not at all be beneficial to the charity, 
[ Vide Attorney-General v. Dixie (1)]. 


The result, therefore, is that both the appeals are allowed in part. 
The plaintiff is declared to be a shebait of the Idol Szi Dhar Jew 


(1) (834) 3 My & K 647. 
(2) (3844) 7 Beav. 176. 
(3) (1825) 13 Ves. 519. 


473 


Civil. 


1941. 
New 
Nirmal Chandra 
Banerjee 


v. 
Jyoti Prosad Bando- 
padhyay. 





Mukherjea, F- 





474 


Civit. 


1941. 


Nirmal Chandra 
Banerjee 


v. 
Jyoti Prosad Bando- 
padhyay. 


Mukherjea. F. 





THE CALCUTTA LAW JOURNAL. [VOL. 73. 


"and the order for removal of defendant No. 1 as a shedaitas made. 


by, the District Judge is confirmed. The order for removal of 
defendant No. 2 isset aside. The defendant No. 1 will render 
accounts to the plaintiff and defendant No. 2 of his receipts and 
expenditure in connection with the deduttar property from January 1, 
1926, to December 23, 1938. The accounts! will be taken not on ' 
the basis of wilful default, but on the footing of what was actually 
received by the defendant No. x out of the dedutfar estate and what 
was spent by him in the interests of the Idol. He will certainly be 
entitled to all the expenses reasonably incurred in connection with 
the litigation he brought on behalf of the deity in the year 1928 up 
to the date when it was dismissed for default. If the accounts 
disclose that any sum of money is still in the hands of defendant 
No. 1, he will be directed to refund the money to the two existing 
shebatts of the deity. Ifno money is found due this part of the 
plaintiffs claim will be dismissed. The parties will bear their own 
costs in all Courts up to this stage: Further costs in connection with 
the enquiry into accounts will be in the discretion of the trial Judge. 
The case will be sent back for taking accounts in accordance with ` 
the directions given above. As both these appeals arise out of the 
same suit only one decree need be drawn up. i 


No order is necessary on the applications 
Biswas, J. :—I agree. 


A. T. M. j Appeals allowed in part: 
Cases sent back. 
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Before Mr. Justice N. G. A. Edgley, and Mr. Justice 
C. C. Biswas, 
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, 7 are stint 13, I4 15, 10, 195 29. 
Suit for ejectment—Res judicata—Adjudication by Court without jurisdiction K —— 2: 


° —Other matter, if canbe tried, if suit under section 92 of the Code of 
Civil Procedure (Act V of 1908), Jeils—Decisions of what issues, constitute 
res judicata—Decision between co-defendants, when operates as res judicata 
— Decision against proforma defendant, when operates as res judicata— 
Representative character—Decree against prospective Mutwali, if binds de 
facto Mutwali—Identical interest—Limitation Act (IX of 1908), Schedule 
I, Article 144—Adverse possession against wakf estate—Transfer by 
Mutwali in his own right, wakf property—Possess‘on, when adverse— 
Test—Nature of proof—Compact plat of land, Š 
J dedicated a portion of his property to religious purposes by a wakfnama on 

the 28th January, 1876. He made due provision in the deed for the appointment 
of future mutwalis, On the 21st June, 1880, he executed a second wakfnama. 
He died in 1884. 

"J left'ċertain secular properties which were partitioned between his daughter 
Aberjan Bibi and his son U, undera deed of partition dated sth April, 1888. 
The property in suit fell to the share of U by virtue of this deed and admittedly 
remained secular property until 1908, in which year, on the 11th November, 
U executed another wakfnama whereby he purported to add to the wakf estate 
which had been created by his father, certain properties of his own including 
the property in suit, He provided that he himself should be mutwali of the 
wakf estate during his lifetime, and that after his death his sister, Aberjan Bibi 
and a relation named Samiruddin should succeed him as mutwalis. The deed 
contained a further provision that on the death of either of the said two 
mutwalis, his daughter’s son Abdul Alim Abed would be appointed in his or her 
place. U died in September, 1911. . 

In 1912 Aberjan Bibi instituted Title Suit No. 36 of 1912 in which she asked 
fora declaration that the wakfnamas executed by J and U -were invalid. The 
defendants were Samiruddin, Karim Bux (the father of Samiruddin), Amiruddin 
(Samiruddin’s brother), Abdul Alim Abed and certain minor sons of Samiruddin. 
It was decreed to the effect that the property in suit should be partitioned 
between Aberjan Bibi and Karim Bux and that certain specific properties should 
be set apart for the purpose of providing the expenses connected with the 
mosque and the burial ground. The effect of the decree was to declare all the 
remaining properties to be secular and by its terms the property in suit fell to 
the share of Aberjan Bibi, as secular property. In execution of this decree 
Aberjan Bibi got delivery of possession of this property on 2nd March, 1913. 

On the 22nd fune, 1913, Aberjan Bibi executed a hiba-bil-ewaz in favour of 


* Appeal from Original Decree No 234 of 1934, against the decree of Basanta 
Kumar Roy, Esq, Subordinate Judge, 1st Court, 24-Parganas, dated the 31st 


May, 1934. 
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Badaruddin in respect of certain properties which included the property now in 
suit. 

On the oth December 1919, Badaruddin conveyed toa partner of the firm some 
of the properties in suit. 

On -the 12th February, 1931, these properties were purchased by Swarup 
Chand Hukum Chand, the plaintiffs in the present suit, 

Samiruddin, his minor sons and certain members of the Muslim public brought 
Suit No. 190 of 1915 against Aberjan Bibi and other parties to Suit No. 35 of 
1912. Badaruddin was impleaded asa defendant on the ground that a part of 
the wakf property had been transferred to him. Abdul Alim Abed was impleaded 
asa proforma defendant who was interested in supporting the wakf. The 
plaintiff in this suit prayed for a declaration that the decree in Suit No. 36 of 1912 
be set aside as fraudulent and collusive, that wakfnamas executed by J and U - 
in 1880 and 1908 were valid, that the property in suit was covered by those 
wakfnamas and that Samiruddin and Aberjan Bibi were mutwalis of the said pro- 
perties. Samiruddin also asked for joint possession of those properties with 
Aberjan Bibi. 

The issues raised in this suit were : “‘ Was a valid wakf created by any of the 
Towliatnamas referred to in the plaint ? And ‘Was the second Towliatnama of J 
a valid document ? Could it operate in the face of the first Towliatnama ? 

The suit was dismissed, the Court holding that the wakfnamas were invalid. 
An appeal against this decision by Samiruddin was allowed to be withdrawn on 
his application. . 

Abdul Alim Abed died on 17th May, 1928, after executing a Will on the 15th 
May, 1928, by which he appointed Md. Fateh Nasib, (the appellant) to succeed 
him as mutwali after his death. 

Fateh Nasib succeeded in obtaining possession of the properties in suit after 
Abdul Alim Abed’s death and had leased a portion of this property to the Inter- 
national Tyres and Motors Limited on the 3oth July, 1929 with the result that 
the plaintiff firm were unable to detain possession of the disputed property, 
The plaintiffs therefore sued for possession. They alleged that their title to the 
property in suit was acquired by adverse possession, that the property was not 
wakf property asclaimed by Fateh Nasib, mutwali and Fateh Nasib could not 
claim to be in possession thereof as mutwali : 

Held, that wakfnamas were valid. 

That in the wakfnama executed by U in 1¢08, the benefit to charitable and 
religious purposes should be regarded as substantial, as the trust being active one, 
petty salary given to members of the family as remuneration for their trouble, 
formed part of the expenditure on the charitable object. 

The intention of U in the wakfnama of 1908 being that persons mentioned 
therein should receive allowance, if any surplus was available after meeting the 
expenses of the mosque and other expenses and for their lives only, on their 
death the wakf would benefit to the extent of any money saved by non-payment 
of the allowances, The residue was only given to the family : y 

Held, that the amount of money to be spent on charity not being fixed, the 
effect of the deed was not to give the property in substance to the family. 

Mutu Ramanandan Chattiar v. Vava Levvai Marakayar (1) applied. 


(1) (1916) L. R. 44 I. A. 21 ; L L. R. 40 Mad. 116; 25 C. L. J. 224, 
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In order to see whether the* ‘doctrine of res judicata may be invoked in a 
subsequent suit by persons whose predecessors had been impleaded as co-defen- 
dants in a previous suit or who were themselves co-defendants in such previous 
suit, the following points should be considered :—(A) What was the relief claimed 
by the plaintiff in the previous suit ? (B) Were the co-defendants proper parties 
to the suit? (C) Was there a conflict of interest between them? (D) Was it 
necessary to decide that conflict in order to give the plaintiff the relief that he 
claimed ? Was the question in issue between the co-defendants actually decided ? 


Maung Sein Done v. Ma Pan Nyun (1) and Kedar Nath Goenka v, Ram Narain 
Lal (2) referred to. 


Brojo Behari Mitter v. Kedar Nath Mosumdar (3); Gajanan Agarwala v. 
Hamidar Rahaman (4) and Rakhal Das Roy v. Haridas Sarkar (5) dissented 
from. 

Though the wakfs were valid, the decision in Title Suit No. 190 of 1915 to 
the effect that the wakfs were invalid, operated as res judicata between the 
parties to the present suit, for the following reasons :— 

(a) The question as to the validity of wakf was ‘directly and substantially in 
issue in both suits; it was not only between Samiruddin and Aberjan Bibi, but 
also between Abdul Alim Abed and Aberjan Bibi, whose interests with regard 
to this matter were conflicting and the plaintiffs in the present suit claimed under 
Aberjan Bibi and Badaruddin Ahmed and as Fateh Nasib claimed to represent 
the interests of the wakf by virtue of the Will, he claimed under Abdul Alim 
Abed and derived his title from him. 

Moreover, Abdul Alim was litigating bona fide in a representative character on 
behalf of the wakf in Suit No. 190 and Fateh Nasib was claiming under him 
within the meaning of Explanation VI to section 11 of the Code of Civil Proce- 
dure. They were litigating under the same title though Abdul Alim was a 
prospective mutwali and Fateh Nasib to be a de facto mutwali. Their position 
was analogous to that of presumptive and actual reversioners. 

(b) The fact that persons from whom the principal parties to the present suit 
derived their title were co-defendants in Suit No. 199, did not preclude the 
plaintiffs in the present suit from contending that the decision in Suit No. 199 
that the wakfs were invalid operated as res judicata, the relief claimed in the 
previous suit being declaration as to the validity of wakfs ; in that Abdul Alim 
Abed was a proper party in that suit (Suit No. 190) ashe was interested in 
maintaining the validity of U’s wakfnama ; in that there was a conflict of interest 
between Abdul Alim Abed on the one hand and Aberjan Bibi and Badaruddin 
Ahmed on the other, the former being interested in upholding the validity of the 
wakfs, while the latter were contending that the property covered by the wakf- 
namas was secular ; in that there was a necessity for deciding the issue in regard 
to the validity of the wakfs and the question in issue with regard to the validity 
of the wakfs between Abdul Alim Abed on the one hand and Aberjan Bibi and 
Badaruddin on the other was actually decided. 

(c) That the Court which decided Suit No. 190 was competent to -try the 
present suit and the question with regaid-to the validity of the wakfs was finally 
decided in the former suit, 

Held, That it was immaterial that no express issue was ‘framed in Suit No. 


(1) (1932) L. R. 59 I. A. 247 ; 55 C. L. J. 403. 
(2) (1935) L. R. 62 I. A. 224. (3) (1886) I. L. R, 12 Calc. 580 (F. B.). 
(4) (1936) 40 C. W. N. 1205. (5) (1935) 64 C. L. J. 3. 
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190 with regard to the rights of Abdul Alim Abed in respect of the wakf estate, as 
it was clear from the pleadings in that suit that on the question of the validity of 
the wakfs his interest was identical with that of the plaintiffs. S 

That Abdul Alim was not prejudiced by the withdrawal of appeal preferred 
against the dec’sion in Suit No. 190 and that he should have epee separately 
against the decision. 

No adjudication on a point with reference to which a Court has no jurisdiction 
can operate as res judicata. 

Maharaja of Yeypore v. ia il 0) and Upendra Nath Bose v. Lall (2) 
referred to, ' 

Where several issues were framed, the decision on'each issue which supports 
the ultimate decision in the case must be regarded as res judicata between the 
parties to the suit. 

Peary Mohun Mukerjee v. Ambica Churn Bandopadhya (3) followed. 

Sri Sri Gopal Few Thakur v. Radha Binode Mondal (4) considered. 

If a decision on the issue does not support the ultimate decree, such deci- ; 
sion cannot operate as res judicata between the parties to the suit. 

Rajah Run Benner Singh v. Mussumut Lachoo Koer (5) and other cases 
referred to. . , : 

A Court can grant a declaratio a as to validity of wakf or the bona fides of 
the plaintiff's suit, if the plaintiff be able to establish his -case, thotigh some of 
the reliefs claimed could only be granted in a a constituted suit’ under 
section 92 of the Code of Civi! Procedure. i 

Abdur Rahim v. Mahomed Barkat Ali (6) referred to. 

Even if the property in suit was originally wakf property by virtue of 
wakfnama executed by U in 1908, -it nevertheless passed into the possession 
of Aberjan Bibi as secular property on 2nd March, 1913, and from that date 
until 1928, when Fateh Nasib admittedly succeeded in getting into possession 
of the property, Aberjan Bibi and her successors in interest remained in 
continuous possession thereof'in the assertion of title hostile and adverse to 
the wakf estate. Their title therefore was perfected in- 1925 with the result 
that the title of Fateh Nasib or any other person who sought to claim this 
property as wakf property was extinguished under section 28 read with article 
144 Schedule I of the Indian Limitation Act. i 

Debendra Nath Sadhukhan v. Noharmal Falan (7) and The Mosque Known 
as Masjid Shahid Ganj v. Shiromani Gurdwara Parbandhak Committee, Amritsar 
(8) referred to. 

Article 134B of the Indian Limitation Act was not applicable in this case 
as Aberjan Bibi never accepted the mutwaliship nor entered into possession of 
disputed property as a mutwali and did not transfer the property to Badaruddin 
in June 1913 as a mutwali of wakf estate. She transferred the property as 
secular property and could not be regarded as being under any fiduciary disability 


(1) (1904) I, L. R, 28 Mad. 42 (P. C.). 

(2) (1940) 73 C. L. J. 145 ; 45 C. W. N. 204. 
(3) (1897) 1. L. R. 24 D goo: 

(4) (1924) 41 C.L, J. 3 

(5) (1884) L. R. 12 I. se Ze (34); 1. L. R. x11 Cale. 301 (366), 

(6) (1927) L. R. 55 I. A. 66; L L. R. 55 Cale. 519; 48 Č. L, J. 55. È 
(7) (1929) 51C L.J. 5 47 3 34 C. W. N. 498. 

(8) (1940) L. R. 67 I. A L251; 73C. L. J. 199. . = 
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in the matter of possessing adversely to the wakf estate. 

Iswari Bhuboneswari Thakurain v. Brojo Nath (1) referred to. 

That under article 144 Schedule I of the Indian Limitation Act, limitation 
runs from 2nd March, 1913, the date of delivery of possession to Aberjan 
Bibi, and not from date of her death or from the date of removal from 
mutwaliship. i 

The possession of Aberjan Bibi and her successors with effect from 2nd 
March, 1913, had been of a nature and character sufficient to result in the 
perfection of their title before Fateh Nasib got possession. 

The proper test to be applied in a case of possession in assertion of title 
hostile to the wakf property is whether the predecessor of the plaintiffs for a 
period of twelve years or more exercised such dominion over the property in 
sujt as to justify an inference of fact that they were in possession of the 
whole. It is not necessary that they should prove affirmatively that their 
predecessors had actually been in physical possession of every square inch of 
this land, but it should be considered whether the acts of possession which had 
` been proved would legitimately show that the predecessors of the plaintiffs had 
enjoyed dominion over this property in the manner in which such dominion is 
normally exercised. ` 

Secretary of State for India in Council v. Debendra Lal Khan (2) and 
Nageshwar Bux Roy v. Bengal Coal Company, Limited (3) referred to. 

In a case which relates to a compact plot of land, part of which had been 
let out to tenants and part of which was vacant, it would be sufficient for the 
plaintiffs to show that fora period of twelve years or more their predecessors 
held the tenanted land through tenants who had attorned to them or through 
licensees whom they had permitted to remain on the land, and that in respect 
of untenanted land, they had asserted their possession from time to time in 
some suitable manner, for instance, by taking or selling the produce of such 
land, Mere interference with their possession by the rightful owner would 
not be sufficient to show that they had been dispossessed unless such interference 
had resulted in their being definitely ousted.from any portion of the iand: 
Kumar Basanta Kumar Roy v. Secretary of State for India in Council (4). 
Even if they had been dispossessed from a certain portion of the land by 
another trespasser and ultimately recovered possession, such «dispossession would 
not be deemed to constitute a break in their possession : Dagdu v. Kalu (5). 

Appeal by the Defendants. 

Suit for ejectment. 

The material facts appear from the judgment. 

Dr. Nares Chandra Sen Gupta, Messrs. Jogesh Chandra Sinha 
and Mahammad Asir for the Appellants. f 

Messrs. Atul Chandra Gupta, Kushi Prasun Chatterjee and 


Khetra Mohan Chatterjee for the Respondents. 

: CAV 
(1) (1937) L. R. 64 I. A. 203; 65 C. L. J. 572. 
(2) (1933) L. R. 61 I. A. 78; 59 C. L. J. 56. 
(3) (1930) L. R. 58 I. A. 29 ; 53 C. L. J. 487. 
(4) (1917) L. R. 441. A. 104; I. L. R. 44 Cale, 858; 25 C. L J. 487. 
(5) (1897) I. h. R. 22 Bom. 733. 
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The following judgments were delivered : 

Edgley, J. :—This appeal is directed against the decision of 
Mr. Basanta Kumar Roy, Subordinate Judge, rst Court, 24-Parganas, 
dated the 3rst of May 1934. The plaintiff firm, Swarup Chand’ 
Hukum Chand, had instituted a suit for the recovery of Khas 
possession of the plaint land and for the recovery of mesne profits 
in respect thereof on the basis of their purchase of the suit land at 
a sale held at the instance of the Official Assignee on the 22nd of 
January 1931. ‘The property in suit comprises premises Nos. 2, 2/1, 
2/2 and 3 Rowland Road, Ballygunge, and this property had been. 
mortgaged to the plaintiffs by Mahananda Nandy onthe 28th of 
January 1927 as security for the sum of Rs. 1,30,000. Mahananda 
Nandy subsequently became insolvent and his property vested in 
the Official Assignee on the 14th of June, 1928. . 

The property in suit has a long and somewhat complicated 
history. Therefore, it is necessary for the purpose of this appeal 
to set forth the salient facts. Admittedly, the suit land originally 
belonged toa man named Juman Mistry. The relationship of the 
members of Juman Mistry’s family to each other is shown in the 


following genealogical table : 
ETBARI MALI, DECEASED 
i ; 





| | 
Juman Mistry Sham Mistry, deceased 
D. .8384 
M. Sundan Bibi Nandu Jamadar, 
(2nd wife). i 
l 5 We Ns a 
Umer Ali Sarkar Aberjan Bibi Karim Bux. 
D. Sept. 1911. D. 1934 ` 


| 
M. Rakhibuddin, | 
i 


4 — 








| | | 
Ayesha Bibi, deceased Samiraddin Aminuddin, 
(died before her | 
father), | S 
| | | l 
Saiyad Abdul Alim Abed, Muhammad Muhammad Muhammad 
D. 17 May, 1928. Yusuf. Yakub, Yunus. 


Juman Mistry dedicated a portion of his property to religious 
purposes by a wakfnama on the 28th of January, 1876. By this 
deed Juman Mistry appointed himself and his second wife, Sundan 
Bibi, to be the mutwalis of the wakf estate. The deed purported 
to be irrevocable, and in it the wakif stated that his son, Umer Ali, 
was not fit to bea mutwali of the properties comprised therein. 
Juman Mistry made due provision in the deed for the appointment 
of future mutwalis. Sometime after the execution of the wakfnama, 
dated the 28th of January 1876, Sundan Bibi died and, on the 
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Before Mr Justice N. G. A. Edgley, and Mr. Justice 
C.'C. Biswas. 


FATEH NASIB AND ANOTHER 


SWARUP CHAND HUKUM CHAND (FIRM).* 


Suit for ejectment—Plaintif to prove title—Res judicata—Adjudication by Court 
without jurisdiction—Other matter, 1f can be tried, if suit under section 92 
of the Code of Civil Procedure (Act V of 1908), fails—Decisions of what 
issues, constitute res judicata—Decision between co-defendants, when operates 
as res judicata—Decision against pro forma defendant, when operates as 
res judicata—Burden of proof as to proforma defendants colluding with 
plaintiff—Representative character—Decree against prospective Mutwali, if 
binds de facto Mutwali—Rule of res judicata, if to be influenced by technical 
Srounds—Issue, if to be directly raised—Identical interest—Limitation Act 
(IX of 1908), Schedule J, Article 144—Adverse possession against wakf 
estate—Transfer by Mutwali in his own right, wakf property—Possession, 
when adverse—Test—Nature of proof—Compact plot of land. 


In a suit for ejectment against a person alleged to be a trespasser, the plaintiff 
can only succeed on the strength of his title. 


y No adjudication on a point with reference to which the Court has no juris- 
diction, can operate as ves judicata : 


Maharaja of Feypore v. Gunupuram (1) and Upendra Nath Bose v. Lall (2) 
referred to, ; . 


A Court can grant a declaration as to validity of wakf or the dona fides of 
the plaintiff's suit, if the plaintiff be able to establish his case, though some of 
the reliefs claimed could only be granted in a properly constituted suit under 
section 92 of the Code of Civil Procedure. ‘ 


Abdur Rahim v. Mahomed Barkat Ali (3) referred to. 


Where several issues were framed, the decision on each issue which supports 
the ultimate decision in the case is to be regarded as ves judicata between parties 
to the suit, 


Peary Mohan Mukerjee v. Ambica Churn Bandopadhya (4) referred to. 


If a decision on an issue does not support the ultimate decree, such decision 
does not operate as res judicata between the parties to the suit, 


Rajah Run Bahadoor Singh v, Mussumut Lachoo Koer (5) and other cases 
referred to. 


* Appeal from Original Decree No. 234 of 1934, against the decree of Basanta 
Kumar Roy, Esq., Subordinate Judge. Ist Court, 24-Parganas, dated the 31st 
May, 1934. 

(1) (1904) I. L, R, 28 Mad, 42 (P. C.). 

(2) (1940) 73 C. L. J. 145 ; 45 C. W. N. 204, 

(3) (1927) L. R. 35 I. A. 96 ; L L. R. 55 Cale, $19 ; 48 C. L. J. 55. 

(4) (1897) I. L. R. 24 Calc. goo. 

(5) (1884) L. R. 12 L, A. 23 (24); L L. R. 1z Calc. 301 (306). 
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In order to see whether the doctrine of res judicata may be invoked ina 
subsequent suit by persons whose predecessors had been impleaded as co-defen- 
dants in a previous suit or who were themselves co-defendants in such previous 
suit, it is necessary to consider the following points: (A) What was the relief 
claimed by the plaintiff in the previous suit? (B) Were the co-defendants proper 
parties to the suit? (C) Was there a conflict of interest between them ? 
(D) Was it necessary to decide that conflict in oider to give the plaintiff the 
relief that he claimed ? (E) Was the question in issue between the co-defendants 


_ actually decided ? 


A decision in a former suit which affects the interests of a pro forma defen- 
dant against whom no relief had been claimed, operates as. ves-judicata in a 
subsequent suit between the same parties : 


Maung Sein Done v, Ma Pan Nyun (1) and Kedar Nath Goenka v, Ram Narain 
Lal-(2) referred to. 


Brojo Behari Mitter v, Kedar Nath Mosumdar (3); Gajanan Agarwala v. 
Hamidar Rahaman (4) and Rakhal Das Roy v. Haridas Sarkar (5) dissented 
from. : . 


The onus lies on him who asserts that the gro forma defendant in the previous 
suit was colluding with the plaintiff. 


Venkata Seshayya v. Thadikonda Kotiswara Rao (6) referred to. 


A decree against a prospective mutwali binds a de facto mutwali, when the 
former was sued in his representative capacity. 


Express issue need not be framed in the previous suit in which the p'aintiff in 
the subsequent suit was a pro forma defendant as regards the validity of wakf. 
It is sufficient, if it appears from the pleadings that the interests of the parties 
were identical, The decision the: in the previous suit, if the interests were 
identical, will bind the pro forma defendant in that suit. 


Sheoparsan Singh v. Ramnadan Singh (7) referred to. 


Article 144, Schedule] of the Limitation Act, 1908 applies to alienation of 
wakf property by a person who professed to make the transfer in his own right 
and ina secular property and time runs from the date when the transferor 
obtained possession of the disputed property in assertion of a hostile title to the 
wakf property. 


Debendra Nath Sadhukhan v. Noharmal Falan (8) and The Mosque known as 
Masjid Shahid Ganj v. Shiromani Gurdwara Parbandhak Committee, Amritsar (2) 
referred to. á ; 


Possession to be adverse must be adequate in continuity, publicity and extent. 
It is sufficient that the possession should be overt and without any attempt at 


(G ){1932) L. R. 59 I. A. 247; 55 C. L. J. 403. 
(2)(1935) L. R. 62 I. A. 224. 
(3) (1886) I. L. R. 12 Calc, 580 (F, B.). 
(4) (1936) 40 C. W. N. 1205. (5) (1936) 64C. L. J. 3. 
(6) (z936) L. R. 64 I. A. 17; 65 C. L. J. 14. 
(7) (1916) L. R. 43 I. A. 91 ; I. L. R. 43 Calc, 694 ; 23 C. L., J, 621. 


(8) (1929) 51 C. L. J. 547 ; 34 C. W. N. 498. 
(9) (1940) L. R. 67 I. A. 256, 73 C. L. J. 199. 
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concealment, so that the person against whom time is running ought, if he 
exercises due diligence, to be aware of what is happening. It is riot necessary 
that the proof of acts of possession should cover every moment of the requisite 
period, The nature of requisite possession varies with the nature of the subject 
possessed. The possession must be the-kind of possession of which the particular 
subject is susceptible. 


The proper test to be applied is whether the adverse possessor for a period of 
12 yéars or more exércised such dominion cover the property in suit as to justify 
an inference of fact that he or his predecessors was in possession of the whole. 
It is not necessary that ne Or his predecessors should prove affirmatively that he 
or his predecessors had enjoyed dominion over this property in the manner in 
which such dominion is normally exercised, 


Secretary of State for India ın Council v. Debendra Lal Khan (1) and Nage- 
shwar Bux Roy v. Bengal Coal Company, Limited (2) referred to. 

In case of compact plot of land, part of which was let out to tenants and the 
remaining part vacant, it is sufficient to show that fora period of 12 years or 
more he or his predecessors held the tenanted land through tenants who had 
attorned to him or them or through licensees who were permitted to remain on 
the land and that, in respect of untenanted land, he or they had asserted their 
possession from-lime to time in some suitable manner, for instance, by taking or 
selling the produce of such land. ` 

Mere interference with their possession by the rightful owner would not be 
sufficient to show that he or they had been dispossessed unless such interference 
had resulted in their being definitely ousted from any portion of the land. 

Kumar Basanta Kumar Roy v. Secretary of State for India in Council (3) 
referred to. 

Even if he or they had been dispossessed from a certain portion of the land by 
another trespasser and ultimately recovered possession, such dispossession would 
not be deemed to constitute a break in his or their possession, 

Dagdu v. Kalu (4) referred to. 

The fact that some of the ténants had become refractory could not have the 


effect of interfering with his or their possession in view of the general principle 
of estoppel laid down in section 116 of the Indian Evidence Act. 


Appeal by the Defendants. 


Suit for ejectment. 

The material facts appear fiom the judgment. 

Dr. Nares Chandra Sen Gupta, Meesrs. Jogesh Chandia Sinha 
and Mahammad Asir for the Appellants. 


Messrs. Atul Chandra Gupta, Kushi Prasun Chatterjee and 
hetra Mohan Chatterjee for the Respondents. 
cA. V, 


(1) (1933) L. R. 61 I. A. 78; 59 C. L. J. 56. 

(2) (1930) L. R. 58 I. A. 29 ; 53 C. L. J. 487. 

(3) (1917) L. R. 44 I. A. 104; 1. L. R, 44 Cale. 858 ; 25 C. L. J. 487. 
(4) (1867) I. L. R. 22 Bom, ea 
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Ciir, 


The following judgments were delivered : 

1941, Edgley, J. :—Thbhis appeal is directed against the decision of 
Fateh Nasib Mr. Basanta Kumar Roy, Subordinate Judge, 1st Court, 24-Parganas, 

v. dated the 31st of May 1934. The plaintiff firm, Swarup Chand 

Swarup Chand fon ; 

Hukum Chand Hukum Chand, had instituted a suit for the recovery of Khas 
(Firm). possession of the plaint land and for the recovery of mesne profits 
May, 28. in respect thereof on the basis of their purchase cf the suit land at 
mici a sale held at the instance of the Official Assignee on the 22nd of 
January r931. The property in suit comprises premises Nos. 2, 2/1, 
2/2 and 3 Rowland Road, Buallygunge, and this property had been 
mortgaged to the plaintiffs by Mahananda Nandy on the 28th of 
January 1927 as Security for the sum of Rs. 1,30,000. Mahananda 
_ Nandy subsequently became insolvent and his property vested in 

the Official Assignee on the 14th of June, 1928. 

The property in suit has along and somewhat complicated 
history. Therefore, it is necessary for the purpose of this appeal 
to set forth the salient facts. Admittedly, the suit land originally 
belonged toa man named Juman Mistry. The relationship of the 
members of Juman Mistry’s family to each other is shown in the 
following genealogical table : 





ETBARI MALI, DECEASED 








| 
Jumon Mistry Sham Mistry, deceased 
D. 1884 
M. Sundan Bibi Nandu Jamadar, 
(2nd wife). deceased, 
HE ee | 
Umer Ali Sarkar Aberjan Bibi Karim Bux. 
D, Sept. 1911. D. 1934 i 


M. Rakhibuddin. | 


. l l | 
Ayesha Bibi, deceased Samiraddin, Aminuddin, 





(died before her 
father). 
; ee | l | 
Saiyad Abdul Alim Abed. Muhammad Muhammad Muhammad ° 
D. 17 May, 1928. Yusuf. Yakub, Yunus, 


Juman Mistiy dedicated a portion of his property to religious 
purposes by a wakfnama on the 28th of January, 1876. By this 
deed Juman Mistry appointed himself and his second wife, Sundan 
Bibi, to be the mutwallis of the wakf estate. The deed purported 
to be irrevocable, and in it the wakif stated that his son, Umer Ali, 
was not fit to bea mutwalli of the properties comprised therein. 
Juman Mistry made due provision in the deed for the appointment 
of future mutwallis. Sometime after the execution of the wakfnama, 
dated the 28th of January 1876, Sundan Bibi died and, on the 


N 
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21st of June 1880, Juman Mistry executed a second wakfnama. By 
this deed he appointed’ himself as the sole mutwalli of the wakf 
properties during his lifetime, and provided that after his death he 
should be succeeded in that,capacity by his son, Umer Ali. He 
also appointed his son-in-law, Rakibuddin, for the purpose of 
assisting Umer Ali in the management of. the wakf. Juman Mistry 
died in 1884 and was succeeded as  mutwalli by Umer Ali. 
Admittedly, Rakibuddin never acted as mutwalli in resp:ct of the 
wakf estate. ` 

Juman Mistry left certain secular properties which were parti- 
tioned in 1888 between his daughter, Aberjan Bibi, and his son, 
Umer Ali, under a deed of partition, dated the sth of April, 1888. 
The property in suit fell to the share of Umer Ali by virtue of this 
deed of partition, and admittedly remained secular property until 
1908 in which year, on the 11th of November, Umer Ali executed 
another wakfnama whereby he purported to add to the wakf estate 
which had been created by his father certain properties of his own 
including the property in suit. He provided that he himself should 
be mutwalli of the wakf estate during his life time, and that after his 
death his sister, Aberjan Bibi, and a relation named Samiruddin, 
should succeed him as _mutwallis. The deed contained a further 
provision lo the effect that “ on the death of either of the said two 
mutwallis my giugno sson, Abdul Alim Abed, will be appointed 
in his or her place.” Umer Ali died in September rorz, and in 
December of that year the names of Samiruddin and Aberjan Bibi 
were mutated in the municipal assessment register as mutwallis of 
the wakf estate on the application cf Samiruddin. 

In 1912 Aberjan Bibi instituted Title Suit No. 36 of 1912, which 
initiated a long course of litigation regarding the wakf estate, which 
has not yet terminated. In that suit she asked for a declaration 
that the wakfnamas executed by Juman Mistry and his son, Umer 
Ali, were invalid, and she also asked for a partition with Karim Bux 
of the properties covered by those documents. The principal 
defendants were Samiruddin, Karim Bux (the father of Samiruddin), 
Amiruddin (Samiruddin’s brother), Abdul Alim Abed and certain 
minor sons of Samiruddin, Shortly after she had filed her plaint, 
Aberjan Bibi withdrew her prayer for partition. 

The judgment of the learned Subordinate Judge who decided 
Suit No. 36 of r912 is dated the 6th of September, 1912. He held 
therein that the wakfnamas were invalid, the dedication for religious 
Purposes was a mere pretence and the real motive was the protec- 
tion of the properties from alienation. He decided, however, that 
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the sum of Rs, 212 per annum for certain expenses in connection 
with the mosque should be charged on the’ entire property. 

On the 5th of October, 1912 an application for review of the 
abovementioned judgment was made and the decree of the Court 
was modified by consent. This decree gave effect to the application 
for review, and it was decreed that the property in suit should be 
partitioned between Aberjan Bibi and Karim Bux ‘and that certain 
specific properties should be set apart for the purpose of providing 
the expenses connected with the mosque and the burial ground. 
The effect of the decree was to declare all the remaining properties 
to be secular, and by its terms the property now in suit fell to the 
share of Aberjan Bibi as secular property. Aberjan Bibi put this 
decree into execution in 1913, and’ her receipt for delivery of posses- 
sion is dated the 2nd of March, 1913. She obtained the mutation of 
her name in the collectorate records on the 12th of June 1913. 

Thereafter, on the 22nd of June 1913, Aberjan Bibi executed a 
hebabilewas ix favour of Badruddin, her husband’s greatnephew, in 
respect of certain properties which included the property now in 
suit. The deed recited that Aberjan regarded Badaruddin with 
great affection and that the consideration for the deed was a zaszy 
and a gold ring. Badaruddin obtained mutation of his name in the 
collectorate records on the 18th of February 1914. 

The next important stage in the history of the litigation regard- 
ing the wakf estate of Juman Mistry and Umer Ali was reached in 
1915, when Suit No. 190 of 1915 was instituted by Samiruddin, his 
minor sons and certain members of the Muslim public against 
Aberjan Bibi and the other parties to Suit No. 36 of 1912. Badar- 
uddin and a lady named Nehar Bibi were impleaded as transferees 
of the alleged wakf property, and Abdul Alim Abed was impleaded 
as a proforma defendant who was interested in supporting the wakf. 


The principal prayers were that the decree in Suit No. 36 of 19127 


should be set aside as fraudulent and collusive, that declarations 
should be granted to the effect that the wakfnamas executed respec- 
tively by Juman Mistry and by Umer Ali in 1880 and 1908 were 
valid, that-the property in suit was covered by those wakfnamas and 
that Samiruddin and Aberjan were the mutwallis of the said proper- 
ties. Samiruddin also asked for joint possession of these properties 
with Aberjan Bibi. 

The learned Subordinate Judge delivered a lengthy judgment 
in the suit on the 27th of November, 1916, in which the principal 
findings were to the following effect : (1) In so far as the plaintiffs 
sought a remedy for the maladministration of an alleged trust, the 


z 
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Court held that the suit was barred, having regard to the provisions 
of section 92 of the Code of Civil Procedure ; (2) the wakfnamas 
executed by Juman Mistry and Umer Ali were held to be invalid. 
(3) It was held that Samiruddin was not insane during the 
pendency of Suit No. 36 of 1912, and that he was bound by the 
the decree in that suit. On the above findings Suit No. 190 of 1915 
was dismissed. 

Samiruddin filed an appeal to this Court against the decision 
in Suit No. 190 of 1915 (F. A. No.9 of r917). It appears, how- 
ever, that on the 6th of August, 1917, he ‘applied for permission 
to withdraw the appeal on the ground that he had been advised 
that the chances of his success were very small, “as the disputed 
properties were not validly constituted wakf properties and that , 
the decree in suit No. 36 of 1912 is a proper and valid decree 
binding upon the parties thereto”. This petition was allowed on 
the same date. 

It, therefore, appears that the position at the end of 1917 was 
that Aberjan Bibi had been successful in maintaining her conten-, 
tion that the properties which had been allotted to her on parti- 
tion with Karim Bux (including the property now in suit) were 
secular properties, and on the basis of her secular title to the 
property now in suit she had transferréd this property to Badaruddin 
onthe 22nd of June 1913. After 1917 Samiruddin appears to 
have taken no further steps for the purpose ‘of asserting the wakf 
character of the property included in the wakfnamas exccuted by 
Juman Mistry and Umer Ali. 

Between 1918 and 1921 there are indications to the effect that 
Abdul Alim Abed, the grandson of Urrer Ali, whose name had 
been mentioned in paragraph 5 in Umer Ali’s wakfnama as a 
prospective mutwalli of the estate, was preparing to take steps in 
order to reassert the validity of the alleged wakf. On the 26th of 
March, 1918, and the 7th of July, 1919, notices appeared on behalf 
of Abdul Alim Abed in the Calcutta Exchange Gazette, whereby the 
public were warned against having any dealings with Aberjan Bibi, 
Badaruddin or certain other perscns with regard to the ‘alleged 
wakf property. On the 1rth of October, -919,. Badaruddin filed 
acomplaint against Abdul Alim Abed and certain other persons 
to the effect that they had forcibly trespassed upon the premises 
at Nos. 2 and 3 Rowland Road. Further, on the 11th of Septem- 
ber, 1919, certain kabuliats were executed in favour of Abdul 
Alim Abed in respect of certain items of property on the basis 
that the demised land was included within the wakf estate. Similar 
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kabuliats were also executed in Abdul Alim Abed’s favour by other 
persons on some subsequent dates. 

In the meantime, on the 22nd of September, 1919, an agree- 
ment was executed between Badaruddin and Anadi Kumar Nandy 
for the sale of the Rowland Road property at the rate of Rs. r200 
per cottah and earnest money was paid by the purchaser amount- 
‘ing to Rs. soot. Admittedly, Anadi Kumar Nandy was the 
enamdar of the real purchaser, Mahananda Nandy, who wasa 
partner in the firm of Messrs. Nalinaksha Ta and Co. On the 
basis of this agreement a conveyance was executed by Badaruddin 
on the 9th of December 1919, the consideration for the sale be- 
ing the sum of Rs. 1,36,975. Anadi Kumar Nandy executed a 
release in favour of Mahananda Nandy on the 16th of Decem- 
ber, 1919. 

On the 28th of May, 1921, Abdul Alim Abed filed his suit 
No. 150 of 192r, which was subsequently renumbered as Title 
Suit. No. 153 of 1922. The principal defendants were Aberjan 
Bibi, Samiruddin and the other parties to the suit No. 36 of 1912, 
Badaruddin, Mahananda Nandy and various transferees from these 
persons. The plaintiff claimed that the decree in suit No 36 of 
1912 had been obtained by fraud and collusion and that neither 
he nor any of the minor detendants had been made parties to the 
review petition and the petition of compromise which had been 
filed in that case, that the decree was consequently a nullity, and 
that the wakfnama executed by Juman Mistry and by Umer Ali 
were operative and created valid wakfs in respect of the properties 
mentioned therein. It was stated in the plaint that Abdul Alim 
Abed did not attain majority until the 3oth May, 1918. The 
principal prayers in the suit were, therefore, (1) that a declaration 
should be made that the wakfnama of Juman Mistry and Umer 
Ali were valid and binding ‘documents, and (2) that the decree 
in Title Suit No. 36 of 1912 should te declared a nullity as it was 
obtained by fraud and collusion. 

The judgment of the trial court in Suit No. 153 of 1922 was 
delivered on the 2;th of June, 1927. The principal findings in 
that judgment were as follows: (1) The decree in Suit No. 36 
of 1912 had been fraudulently and collusively obtaincd and must 
be regarded as a nullity as against Abdul Alim Abed ; (2) the 
decision in Suit No. 190 of 1915 with regard to the validity of the 
wakfnamas did not operate as res judicata as against Abdul Alim 
Abed ; (3) the wakfnamas exccuted by Juman Mistry and Umer 
Ali were valid and operative documents; (4) Umer Ali had 
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authorily to nominate Abdul Alim Abed as mutwalli after Aberjan 
Bibi and Samiruddin both in respect of his own wakf and also 
in respect of Juman Mistry’s wakf; (5) the nomination of 
Abdul Alim Abed to act as a mutwalli after Ab:rjan Bibi and 
Samiruddin was good and valid and he was quite competent to 
institute Suit No. 153 of 1922. On the above findings the 
plaintiff was held to be entitled to the declarations for which he 
had asked. 


Two separate appeals against the decision of the trial Court in suit 
No. 153 of 1922 were taken to the High Court. The first of these 
appeals was F. A. No. 187 of 1927 and was filed on behalf of cer- 
tain transferees from Aberjan Bibi, while the appellants in the other 
appeal (F. A. No. 196 of 1927) were Aberjan Bibi and Badaruddin 
Ahmed. Ths judgment of the High Court was delivered on the 
12th of June, 1930, by Sir George Rankin C.J.* His Lordship agreed 
with the learned Subordinate Judge in finding that the plaintiff 
was not properly represented in Suit No. 36 of 1912, which had 
been ccllusively instituted. In this connection, his Lordship 
said: “As he was only one of the parties to the decree complained 
of, relief in the form of a declaration that the decree is a nullity 
as against him is, I think, proper and sufficient."t As regards the 
declaration to the effect that the wakfnamas, dated the a2rst of 
June, 1880, and the rrth of November, 1908, were valid and 
operative, the learned Chief Justice held that such a declaration 
could not be granted as against the transferees, having regard to 
the provisions of section 42 of the Specific Relief Act, and he, 
therefore, allowed Appeal No. 187 by deleting from the decree 
of the Subordinate Judge the declaration which it contained to 
the effect that the towliatnamas of the 2rst of June, 1880, and the 
11th of November, 1908, were valid, operative and created a 


valid wakf of the properties therein mentioned. Similarly, he 
refused to grant a declaration as regards the validity of the wakf 
in Appeal No. 196 of 1927, which had been filed by Aberjan Bibi 
and Shaik Badaruddin. 


As regards the other main findings contained in the judgment 
of the trial Court, the. learned Chief Justice made certain obser- 
vations in his judgment, but he expressly stated that “They are 
not intended as decisions operating as estoppel between the 
parties”ł. As regards the wakfnamas, his Lordship said: “I 


*Reported in 53 C. L. J. 91. 
+See p. 102 of 53 C. L. J. 
See p. 110 of 53C. Ļ. J. 
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am of opinion that the deed of 1876 wasa valid one and that 
the deed of 1880 was in essence a mere affirmation of the 
previous deed and good as such. Both as to Jummon’s wakf 
and Umar Ali’s wakf of 1908, I accept the conclusion of the Sub- 
ordinate Judge as to their validity’*. As regards the question 
whether the decision in the suit of rors operated as ves judicata 
on the question of the validity of the wakfs, the learned Chief 
Justice was of opinion that “the plaintiff was not bound by it as 
being a decision between co-defendants”*. His Lordship also 
expressed the view that Samiruddin was not litigating dona fide in 
the interest of the trust, and he was not prepared to hold that the 
decree of 1915 estopped the “plaintiff from bringing the present 
suit with reference to the wakfnamas. He was also of opinion 
that “Umer Ali had no power under the Mohamedan Law or 
under his father’s deed to appoint any one as a remote mutwalli”* 
and that in these circumstances the appointment by Umar Ali of 
Abdul Alim Abed as mutwalli in succession to Aberjan or 
Samiruddin was altogether bad. 


In the meantime Abdul Alim Abed had “applied to the learned 
District Judge of the 24 Parganas in Miscellaneous Judicial Case 
No. 132 of 1927, to be appointed as mutwalli of the estate, but 
by his judgment dated the 6th of November, 1927, the learned 
District Judge held that the application was not maintainable and 
that a suit under the provisions of section 92 of the Code of Civil 
Procedure provided a proper remedy in a matter of this nature. The 


- application was, therefore, dismissed. 


In spite of the abovementioned decision by the learned District 
Judge of the 24-Parganas, Abdul Alim Abed executed a will on the 
5th of May, 1928, in which he stated that he was “the sole 
mutwalli according to the terms of the wakfnama in respect of the 
properties made wakf by Shaik Juman Mistry decéased and his 
son, Umer Ali Sarkar, deceased of Chakraberia”. He stated that 
his brother-in-law, Md. Fateh Nasib, had done his best to protect 
the wakf, and Łe appointed him to succeed him as mutwalli after 
his death. Abdul Alim Abed died on the 17th of May, 1928. 


In the meantime the firm of Nalinaksha Ta and Co. had 
borrowed the sum of Rs. 1,30,0co from Swarup Chand Hukum 
Chand on the 28th of January, 1927, and had deposited with the 
latter the title deeds in respect of the Rowland Road property as 
collateral security for the loan, apparently with the intention of 


* See p. 110.0f 53 C. L. J 
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creating a first charge thereon for the sum which had been advanced 
to them. The. firm was adjudicated insolvent on the r4th of 
June, 1928, and, on the 12th of February, 1931, the Rowland Road 
- property was sold at a High Court sale and was purchased by the 
firm of Swarup Chand Hukum Chand, the plaintiffs in the suit 
out of which this appeal arises. A conveyance was executed in 
favour of the plaintiffs by the Official Assignee on the 26th of 
March, 1931. = 

Admittedly, Fateh Nasib had succeeded in obtaining posses- 
sion’ of the Rowland Road property after Abdul Alim Abed’s 
death in 1928, and had leased a portion of this property to the 
International Tyres and Motors Ltd. on the goth of July, 1929, 
with the result that the plaintiff firm were unable to obtain posses- 
sion of the disputed property. They, therefore, instituted the 
suit out of which this appeal arises on the 18th of July, 1931. 

Besides taking possession of the Rowland Road property, Fateh 
Nasib appears to have done his best to obtain possession of 
other portions cf the’property covered by the wakfnamas executed 

-by Juman Mistry and Umer Ali, which remained in the posses- 
sion of Aberjan Bibi and her transferees. For instance, in a 
suit which came before the learned Additional Judge of the 24- 
Parganas in connection with Title Appeal No, 84 of 1931 he 
sought to recover possession of premises No. 6/3, Ballygunge 
Circular Road and to obtain an injunction restraining 
Aberjan Bibi from interfering _ with his possession of the pro- 
perty (Ext. 76). The learned Judge found/that it had not been 
established that Abdul Alim Abed had ever been in possession 
of any portion of the wakf properties, and that he could not 
confer any right upon Fateh Nasib as mutwalli in respect cf these 
properties by executing a will in that behalf before his death. The 
suit was, therefore, dismissed. 

In the meantime, by reason of the judgment of the learned 
District Judge of the 24 Parganas dated the 6th of November, 
1927, and that of Sir George Rankin C. J. in Appeals from Ori- 
ginal Decrees Nos. 187 and 196 of 1927, which was delivered on 
the 12th of June, 1930, it became clear to those persons interested 

` in reasserting the wakf character of the property covered by the 
wakfnamas of Juman Mistry and Umer Ali that the proper course 
opén to them was to take proceedings under section 92 of the 
Code of Civil Procedure. This they did in October, 1930, by 
instituting Suit No. 36 of 1930. In that suit they seem to have 
» asked for Aberjan’s removal from the mutwalliship and for certain 
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directions with regard to the administration of the trust. The 
judgment of the learned Additional Judge of the 24 Parganas was 
delivered on the 25th of August 1933. He held that the three 
towliatnamas constituted a valid wakf, and directed that Aberjan 
Bibi should be removed from her office of mutwalli of the wakf 
in suit and should render accounts for the period she had held 
such office. Weare told that Aberjan died in 1934. - Steps were 
not taken to appoint a mutwalli for some years, but on the 3oth 


- of April, 1940, Fateh Nasib was admittedly appointed as mutwalli 


of the wakf estate by the learned Additional Judge of the 24 
Parganas, and we are informed that an appeal is now pending in 


. this Court against this order of the learned Judge. 


In their plaint in the suit out of which this appeal arises the 
plaintiffs seek to base their case on the adverse possession of the 
disputed property by their predecessors-in-interest beginning from 
the 2nd of March, 1913 when Aberjan Bibi put into execution the 
decree which she obtained in Suit No. 36 of 1912. The plaintiffs 
then refer to the LHedadi/ewaz executed by Aberjan Bibi in favour 
of Badaruddin on the 22nd of June, 1913, Badaruddin’s exclusive 
and undisputed possession of the properly in suit, his transfer 
thereof to Mahananda Nandy in the benami of Anadi Kumar 
Nandy on the .gth of December 1919, Mahananda’s continued 
possession of the property and the subsequent mortgage in favour 
of the plaintiff firm on the 28th of July, 1927. The plaintiffs 
then refer to the insolvency of the firm of Nalinaksha Ta and Co., 
in which Mahananda Nandy was a partner, to the proceedings taken 
by the Official Assignee and to the sale of the property in suit by 
the Official Assignee, which took place on the 22nd of January, 
3931. The plaintiffs contended that by reason of their purchase 
they had become entitled to the properly in suit and to possession 
thereof, but they pointed out in paragraph 15 of the plaint that 
while trying to obtain possession they had found defendant No. 2, 
the International ‘Tyres and Motors Limited, in possession of a 
portion of the premises namely, Nos. 2, 2/1, and 3 Rowland Road, 
under an alleged lease from Fatch Nasib. The plaintiffs were, 
therefore, only able to obtain possession of that portion of the 
Rowland Road property covered by premises No. 2/2 Rowland 
Road which was in occupation of a tenant named Mahammad 
Sadek. In paragraph 16 of the plaint the plaintiffs admitted that 
Fateh Nasib had surreptitiously taken unlawful possession of the 
land in suit sometime in the year 1928. The plaintiffs then 
asserted that Fateh Nasib in his capacity as mutwalli claimed the 
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disputed propzrty as wakf property and that he was a mutwalli 
appoinled by Abdul Alim Abed under an alleged will, but they 
asserted, after referring to various judicial proceedings, that the 
property in suit was not wakf property, and that Fateh Nasib could 


not claim to bein possession thereof as mutwalli. They, therefore, - 


asked fora declaration of their title to the property in suit and 
for khas possession. 

The case of Fateh Nasib as outlined in his written statement 
is. that the property in suit was wakf property by virtue of the 
wakfnama executed by Umer Ali on the 1th of November, 1908, 
that the decree which Aberjan Bibi had obtained in Title Suit 
No. 36 of ror2 was fraudulent and collusive, and that she was 
incompetent to pass any title to Badaruddin under the Aebadbilewas, 
dated the 22nd of June ‘1913. Similarly, he contended that the 
subsequent transfer by Mahanand Nandy was invalid, and that, in 
any case, neither Badaruddin nor Mahananda Nandy had ever been 
in possession of the property in suit. On the other hand, he 
contended that Abdul Alim Abed: had been in continuous posses- 
sion of the wakf estate as mutwalli until his death on the r7th of 
May, 1923, when he was succeeded as mutwalli by Fateh Nasib. 
In paragraph 30 of his written statement Fateh Nasib said that 
he “has an indefeasible right to the property in suit as mutwalli 
of the said wakf estates. That Syed Abdul Alim Abed, who was 
the last sole mutwalli of the said wakf estates, had every right to 
nominate his successor on his death bed by the Will executed by 
him on the 15th of May, 1928”. This defendant also contended 
that the decision in Appeals from Original Decrees Nos. 187 and 
196 of 1927 operated as ves judicata against the plaintiffs with 
regard to the wakf character of the property, and that no title 
could devolve upon the plaintiffs by reason of the sale by the 
Official Assignee in the insolvency proceedings taken in this Court. 
Defendant No. 2, the International Tyres and Motors Ltd., 
generally supported Fateh Nasib in their written statement. 

The judgment of the trial court was delivered on the 31st of 
May, 1934, and the main findings therein are as follows : 

(1) The 4edadilewaz executed by Aberjan Bibi in favour of 
Badaruddin on the 22nd of June, 1973 was not a fraudulent and 
collusive transaction ; 

(2) The purchase by Mahananda Nandy from Badaruddin was 
a dona fide transaction and for consideration ; 

(3) The promissory note executed in favour of the plaintiffs 
by Mahananda Nandy and Nalinaksha Ta & Co. was for consi- 
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Cue deration and created a valid charge on the properties in suit ; 
1941, (4) The Will executed by Abdul Alim Abed in favour. of 
ser a Fateh Nasib on the 15th of May, 1923 was a genuine document, 
v. but the learned Subordinate Judge found at the same time that 
Swarup Chani “Abdul Alim Abed was never the mutwalli of the estate of Umer 
(Firm), Ali Sarkar and that he had no authority to appoint defendant 
Eägley, F. No. 1 as mutwalli of the estate after his death on the basis of any 

= Will” ; 


(s) The wakfs created by Juman Mistry ind Umer Ali were 
valid wakfs, although the learned Subordinate Judge held that the 
appointment of Abdul Alim Abed by Umer Ali as mutwalli was 
inoperative ; ; : 

(6) On the question of ves judicata, the learned Subordinate 
Judge stated: “it is difficult to hold that the decisions in T. 
Suit No. 36 of 1912 and t9o of rors of the First Court of Sub- 
Judge 24-Parganas are conclusive as to the secular character of the 
property” ; 

(7) On the question of title, the finding was ‘to the' effect 
that the plaintiffs had a much better title to the property in suit 
than Fateh Nasib who claimed to be a trespasser, and that they 
had acquired a good title to this property as dona fide purchasers 
for value ; - 

(8) With regard to the question of limitation, the learned 

- Subordinate Judge held that the suit was not barred, as the 
“plaintiffs? predecessors-in-inte rest, Badaruddin and Mahananda 
Nandy, were in possession of the suit lands up to June 1928 when 
Mahananda became insolvent”. 

(9) He also held that it had not been established that Abdul 
Alim Abed was ever in possession of the disputed property as 
mutwalli or that he had acquired any title thereto by holding the 
office of mutwalli for six years ; 

(10) The issue with regard to adverse possession was decided 
against the plaintiffs on the ground that there was no Satisfactory 
and reliable evidence to prove that Mahananda Nandy was in exclu- 
sive possession of the entire land. 

On the above findings the trial. Court decreed the plaintiffs’ 
suit, declared their title and directed that they should recover 
khas possession of the land in suit on ejectment of the defendants 
therefrom. a : 

Having regard to the abovementioned findings, Dr. Sen Gupta 
on behalf of the appellant contends that the plaintiffs’ suit should 
have been dismissed. He argues that, after.it had been found that - 
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the wakfs were valid and that the plaintiffs and their predecessors 
had not been able to establish their title by adverse possession, 
it would follow logically that Aberjan Bibi could have transferred 
no title to Badaruddin by virtue of the fedadilewas which was 
executed on the 22nd of June, 1913 and consequently the subse- 
quent transfers failed to. pass title. He points out that in their 
plaint the plaintiffs did not claim that they were dona fide purchasers 
for value and that they based their case mainly on adverse posses- 
sion of the disputed property. Dr. Sen Gupta rightly argues that, 
` even if the plaintiffs be regarded as dona fide purchasers for value, 
this finding alone would not be sufficient to entitle them to a 
decree in a suit of this nature. Admittedly, they are out of posses- 
sion, and it would, therefore, follow tha: they would only be 
entitled to succeed on the strength of their own title. “It appears, 
however, that ia effect the learned Subordinate Judge has decreed 
the suit merely by reason of the fact that, in his opinion, the 
defendants have not been able to establish a better title to the 
property than that of the plaintiffs. 


_ Dr. Sen Gupta faintly urged that the Aedadilewaz, dated the 
22nd of June, 1913, had not been properly proved and also that 
it had not been established by evidence that consideration had 
passed in respect of the transfer of the property in suit from 
Badaruddin to Mahananda Nandy. With regard to these points, 
however, we may Say at once that we are not in agrecment with 
Dr. Sen Gupta’s contentions. We have examined the evidence 
carefully and we find with reference to the Aedadilewasz that there 
were materials before the learned Subordinate Judge sufficient to 
satisfy him that the original could not be produced within a reason- 
able time, and he was, therefore, justified in admitting secondary 
evidence of this document in view of the provisions of Section 65 
of the Indian Evidence Act. There is also satisfactory evidence 
on the record to show that this document was properly executed. 
Further, as regards the transfer to Mahananda Nandy, we are of 
Opinion that the evidence before the trial Court was sufficient to 
show that consideration passed in‘respect, of this transaction. 


We are, in agreement with the learned Advocate for the appel- 
lant in thinking that, on the. facts found by the trial Court, the 
` suit should have been dismissed. In fact, Mr. Gupta on behalf 
of the respondents frankly admits that he is unable to support 
the judgment of the learned Subordinate Judge on the findings 
contained therein. He maintains, however, that his clients are 
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Civit. entitled to suceeed on certain points which have been decided 
1941. against them by the trial Court. : 
ww 

Fateh Nasib Mr. Gupta’s main contentions are as follows: . 


Siaran eiaa (1) The evidence shows that the wakfs created by Juman 
Hukum Chand Mistry and Umer Ali were invalid and that the -property covered 
(Firm), by the wakfnamas was secular property, and consequently the 
Edgley, F. hebabilewaz, dated the 22nd of June, 1913, and the sut sequent 
>= transfers operated as valid conveyances ; 





f 3 

(2) In any event, the decision in Title Suit No. 190 of 1915 
to the effect that the wakfs were invalid must operate as ves judicata ` 
between the parties to the suit out of which this appeal arises ; 


(3) On the evidence the plaintiffs have been able to establish 
their title by adverse possession. 


As regards the validity of the wakfs, the foregoing summary 
with regard to the protracted litigation in reference to this matter 
shows that different views have been taken by the various Courts 
in which this question has been raised. If it were open to the 
parties to the present suit to reagitate this matter, we would not 
be prepared to dissent from the opinion expressed by Sir George 
Rankin, C. J. in his judgment in Appeals from Original Decrees 
Nos. 18, and 196 of 1927, where his Lordship observed :—‘ I 
am of opinion that the deed of 1876 was a valid one and that the 
deed of 1880 was in essence a mere affirmation of the previous 
deed and good as such. Both as to Jummon’s wakf and Umar 
Alis wakf of 1908 I accept the conclusion of the Subordinate 
Judge as to their validity. They satisfy the test laid down in 
Balla Maly. Ata Ullah Khan (1.)” *In the case cited by the 
learned Chief Justice, the Judicial Committee of the Privy Council 
were dealing with a wakf which had been created before the 
enactment of the Mussalman Wakf Validating Act, 1913. Their 
Lordships pointed out that “ Under the Act a wakf is not rendered 
invalid because it appears that the main object of the settlor was 
to make a settlement of his property on his family rather than 
to devote it to what are ordinarily understood as charitable 
purposes, whereas, with regard to‘wakfs created before the passing 
of the Act, the test still is sa ca x * 

Was there a substantial deditation of tke properties included 
in the wakf to charitable purposes? The test may sometimes be 


(1) (1927) L. R. 541. A. 372 ; 46 C. L. J. 188 (191-192). 
* Page 10 of 53 C. L. J. 
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difficult of application, and in applying it the Courts, especially 
since the passing of the Act, will not be disposed to construe 
‘the provisions of the deed too strictly ; but still the question must 
remain whether the properties included in the wakf have been 
substantially dedicated to charity, or whether they have been put 
into wakf by the settlor with the real object of effecting some non- 
charitable purpose such as, for instance, that of making a 
family settlement of his property which would otherwise be invalid 
as opposed to the Muhammadan law of succession.” 

Retrospective effect was given to the Act of 1913 by the Musal- 
man Wakf Validating Act, 1930, with the result that a private wakf 
created by a Muslim for the maintenance ard support wholly or 
partially of his family, children or descendants would now be 
regarded as valid, “ provided that the ultimate benefit is in such 
cases expressly or impliedly reserved for the poor or for any other 
purpose recognised by the Mussalman law as a religious, pious 
or charitable purpose of a permanent character.” Mr. Gupta’s argu- 
ment is to the effect that, if the wakf created by the wakfnamas 
executed by Juman Misty and Umar Ali is regarded as a public 
wakf, it does not satisfy the test laid down by the Judicial Com- 
mittee to the effect that the property dedicated by the wakif should 
be substantially dedicated to charitable purposes, and that, if it is 
regarded as a private wakf, it fails to comply with the provisions 
of the Mussalman Wakf Validating Act, 1913, to the effect that the 
ultimate benefit must be reserved for the poor or for some religi- 
ous, pious or charitable purpose of a permanent character. 

It may be noted that in this appeal we are directly concerned 
only with the validity of the wakf created by Umer Ali on the 11th 
of November 1908, as, before this date, the property in suit was 
admittedly secular property which had fallen to the share of Umer 
Ali as a result of a partition effected between him and Aberjan Bibi 
on the 5th of April 1888. But in discussing the validity of Umer 


- Al’s wakf itis necessary to refer to the wakfnamas executed by 


Juman Mistry in 1876 and 1880, because some of their provisions 
have been imported into the deed which Umer Ali executed on the 
tith of November, 1908. 

From its nature the wakf created by Juman Mistry on the 28th 


- of January 1876 (Exhibit A) was a public wakf for the purpose of 


maintaining a mosque and a burial ground and also for certain pious 
purposes which were detailed in the schedule annexed to the deed. 
The income of the property which was dedicated was stated to be 
Rs, 1360 per annum, and Mr. Gupta’s main criticism with reference 
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to this wakfnama is that the allowances stipulated as payable to 
the mutwallis were excessive. In our view, there is no substance in 
Mr. Gupta’s argument on this point. The two mutwallis appointed 
under this deed were merely to receive respectively the sums of 
Rs. 40 and Rs. 30 per mensem .or Rs. 840 per annum. It is true 
that the deed provided that the original mutwallis should be Juman 
Mistry himself and his wife, -but, even if strangers had been 
appointed to this office, it would have been necessary to make.some 
suitable provision for their salaries. The only allowance of a purely 
secular character, which appears to have been contemplated under 
the deed, was one of Rs. 30 per mensem during the life of Umar 
Ali. Further, the deed contained a provision to the following 
effect: ‘God forbid, if my said wife or my said son dies, the 
moneys on account of their said monthly allowances will merge in 
and revert to the wakf, and be applied in the pious acts mentioned 
in the schedule thereby increasing the amount of expenditure 
thereon. Properties will be purchased with the surplus of the wakf 
funds and the profits thereof spent in pious acts.” There can be 
no doubt, therefore, that the wakfnama executed on the 28th of 
January 1876 created a valid wakf. , 

The execution of the.second wakfnama by Juman Mistry on the 
2ist of June 1880 appears to have been necessitated by the death of 
his wife, Sundan Bibi. Apart from the provisions relating to the 
appointment of Umar Ali and Rakibuddin to succeed Juman 
Mistry as mutwallis, this deed was, as observed by Sir George 
Rankin, “in essence a mere affirmation of the previous deed.” 
The property mentioned therein was substantially dedicated to 
charity, and it also contained provisions to the effect that any surplus 
income should be used for the purchase of properties, of which the 
profits would be spent for religious and charitable purposes. 

In the wakfnama executed by Umar Ali Sarkar on the 11th of 
November 1908 the wakf sets out in detail a list of the various 
properties which had been made wakf by his father, and includes 
therein two properties which he himself added to the endowment in 
favour of the mosque built by his father at 4 Ballygunge Circular 
Road. In paragraph 3 he makes certain provisions for the future 
appointment of mutwallis and also for certain exependiture in. 
connection with pious and charitable purposes. It seems to have 
been his intention that the expenditure connected with such purposes 
which had béen expressly prescribed in his father’s wakfnamas 
should be continued, although certain additional items are men- 
tioned, eg., oil, candles and a carpet for the mosque, provision for 
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“the sacrifice of a cow at the time of the Bakrid, Rs. 500 per annum 
for charity, Rs. 500 per annum for distribution to the poor on 
the occasion of the Bakrid and Rs. 250 per annum for giving 
feasts to the poor. In paragraph 4 he makes provision for the 
payment of allowances to the members of his family and for sundry 
expenses of a secular nature. In paragraph 5 he states, “ With 
any surplus that may remain after defraying all the above expenses 
of the wakf estate, other properties will bè purchased and included 
in the wakf estate. The mutwallis shall not be entitled to make 
any objection thereto. On the death of either of the said two 
mutwallis my daughter’s son, Abdul Alim Abed, will be appointed 
mutwalli in his or her place. He will look after the wakf estate 
in the same manner. Thereafter, on the death of any mutwalli any 
one amongst the said heirs who will be a fit person will be 
appointed to the office of mutwalli in his place, and will receive 
his monthly allowance every month as such mutwalli.”’ 

With regard to this ded, Mr. Gupta argues that Umer Ali in 
effect sought to create a new wakf by amalgamating certain proper- 
ties of his own with those which had already been dedicated by his 
father. He also maintains that, if the wakfnama be regarded 
merely as a dedication in respect of his own properties, the benefit 
to charitable and religious purposes must be regarded as unsub- 
stantial, having regard to the generous scale of allowances for 
members of Umer Ali’s family, which are mentioned in para- 
graph 4 of the deed. We are not prepared to accept this argu- 
ment. 

If the deed be read as a whole, it was clearly Umer Ali’s inten- 
tion to reaffirm the directions which his father had given with 
regard to expenditure from the properties which had been dedi: 
cated by him to religious and charitable purposes. The two 
items of property which were expressly dedicated by Umer Ali 
included the Rowland Road property now in suit and some pre- 
mises in Old Ballygunge Road which must have been of consider- 
able value. There is no reason to suppose that the income of 
these two items of property alone was not sufficient for the purpose 
of defraying the additional items of expenditure in connection 
with charity and religion which are mentioned in paragraph 3 of 
the deed and also for meeting the allowances to members of Umer 
Als family detailed in paragraph 4 of the deed. These allowances 
amounted approximately to Rs. 200 per mensem, but, in this 
connection, it must be remembered that, by reason of the provi- 
sions in paragraph 5, the mutwalli for the time being, if he happened 
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to be onc of the members of the family, would receive his monthly. 
allowance in his capacity as mutwalli. 

The nature of the wakf created by Umer Aliwas not unlike that 
of a similar deed which was considered by the Judicial Committee 
of the Privy Council in connection with the case of Mutu Rama- 
nadan Chattiar v. Vava Levvat Marakayar (1). In that case their 
Lordships pointed out that “The trusts too are active trusts, 
troublesome to discharge, and the petty salary given to the trustees 
may accordingly well be held to have been given to them as 
remuneration for their trouble in this respect, and therefore as 
part of the expenditure on the charitable object.” It was Umer 
Ali’s intention that the persons mentioned in paragraph 4 should 
only receive allowance if any surplus was available after meeting 
the expenses of the mosque and the other expenses mentioned in 
pauagraph 3. It secms to have been his intention that they should 
receive these allowances during the natural lives only, and this 
being the case, on their death the wakf would benefit to the extent 
of any money saved by non-payment of the allowances. The 
amount of money to be spent on charity was not fixed, and, as 
observed by the Judicial Committee in Mutu Ramanadan Chettiar’s 
case, (2) “ The income may fluctuate or decrease permanently, 
and the needs of the charity may expand * * * -* * the 
paramount purpose of the grantors was evidently to provide for 
all the needs of these charities up to the limit of the trust funds, 
the income received from the land. Those needs are the first 
burden upon that income. It is the residue, which may be a 
dwindling sum, that is given to the family. The contention that, 
because the share of the income going to the family is at present 
larger than that going to the charities, the effect of the deed is so 
to give the property in substance of the family, and that therefore 
it is ‘invalid as a deed of wakf is, their Lordships think, entirely 
unsound”. The provision to the effect that with any surplus 
properties should be purchased and included in the wakf estate 
seems to have been intended by the wakif to be read subject to 
the condition attached to the corresponding provision in the 
wakfnamas execute] by his father, namely, that the income of such 
properties should be expended for the religious purposes in connec- 
tion with which the wakf was originally established. This clause 
will, therefore, seem to operate as an ultimate dedication to religi- 
ous and charitable purposes. 

(1) 41916) L. R. 440. A. 21 ; L L. R. go Mad. 116 ; 25C. L. J. 224 (231). 

(a) (1916) L. R. 44 l. A. 21 ; I R. R. 40 Mad. 116 ; 25 C. L. J. 224 (231, 232). 
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In discussing the question of the validity of Umer Ali’s wakf, 


we are not concerned at this stage with the provisions made for 


the appointment of future mutwallis. As far as the dedication 
itself is concerned, the deed appears to comply with the essential 
provisions of Mahomedan law with regard to such matters. We 
are not, therefore, prepared to accept Mr. Gupta’s contention that 
the wakf was invalid. 

This leads us to the consideration of the second point put 
forward by Mr. Gupta to the effect that, as far as the parties to 
the present suit are concerned, they are estopped from reagitating 
the question of the validity of the wakf by reason of the decision 
in Suit‘No. 1yo of 1915. 

In order to appreciate the true nature of the decision in Suit 
No. 199 of 1915, itis desirable to set out ix extenso the prayers 
made in the plaint in that suit. These prayers are as follows: 

(1) That it may be declared that the wakfnamah of the 8th 
Ashar 1287, executed by the late Juman Mistry, and the wakf- 
namah of the 26th Kartick 1315 by the late Umer Ali Sarkar are 
legally valid wakfnamahs. 

(2) That it may be declared that the properties of Schedules 4a 
and ka and the properties Nos. 2, 3 and 4 of Schedule ga and 
the properties Nos. 1 and g of Schedule gia and the property of 
Schedules waa and cy are under the said wakfnamahs the wakf 
properties of the mosque founded by Juman Mistry and described 
in Schedule ka. 

(3) That it may be declared that the plaintiff No. z and the 
defendant No. 1 are the mutwallis of the said wakf properties. 

(4) That, it may be dcclared that none of the defendants has 
any personal right in the said wakf properties. 

(5) That it may be declared that the decree in Suit No. 36 of 
1912 is fraudulsnt and collusive and the same may be set aside. 

(6) ‘That it may be declared that the said decree is not binding 
upon any one of the said plaintiffs. 

(7) ‘That a decre> may be given to the plaintiff No. 1 for 
possession of the properties described in Schedules’ (Aa) and (k%a) 
and those in items Nos. 2, 3 and 4 of Schedule (ga) and those 
in items Nos. r and 9 of Schedule (ga) and those in Schedules (za) 
‘and (cka) as mutwalli jointly with the defendant No. 1. 

(8) That a Receiver may be appointed in -respect of the wakf 
properties during the pendency of this suit. l 


- (9) That the plaintiffs may be given a dece against the 
defendants for the costs of this suit. 
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(ro) That the plaintiffs may also be given a decree for any 
reliefs to which they may be entitled in justice and reason under 
the decision of the Court. 

Twenty-one issues were framed by the Court, of which the 
most material for the consideration of the present question are 
issues Nos. 2, 6, 7, 13, 14, 15 and 16 which are as follows :— 

Issue No.2: Has this suit been properly framed ? . 

Issue No. 6 : Has the Court jurisdiction to try this suit in 
view of the provisions of Section 92 of the Civil Procedure Code?. . 

Issue No. 7: Is the suit maintainable without the sanction 
of the Advocate-General of Bengal ? - 

Issue No. 1 3: Wasa valid wakf created by any of the Towliat-, 
namas referred to in the plaint ? 

Issue No. 14: Was the second Towliatnama of Juman Mistry. 
a valid document? Could it operate in the face of the first Tow-: 
liatnama ? 

Issue No. 15: Were the various Towliatnamas referred to in 
the plaint ever acted upon? Were the properties in suit ever 
treated as wakf? Even if they were, could it confer validity.on. 
the deeds,if invalid? Is defendant No. 1 estopped by conduct 
in questioning the validity of the wakf ? : 

Issue No. 16: Is plaintiff's suit a Jona fde one ? Are defen-. 
dants Nos. 2 and 3 acting in collusion with the plaintiffs ? 

It has already been mentioned that this suit was instituted by 
Samiruddin, his minor sons and certain members of the Muslim 
public against Aberjin Bibi and the other parties to Suit No. 36 
of :gt2. Abdul Alim Abed was impleaded as a pro forma defen- 
dant, and the plaintiffs’ reasons for taking this course are given 
in paragraph 22 of the plaint, which reads as follows: “The 
minor p70 forma defendant No. 6 in this suit is, under the provi- 
sions of the wakfnamah of the said Umer Ali Sarkar, entitled to 
be a mutwali of the wakf estate after the death of the said Aberjan 
Bibi. Z ts necessary to have this suit decided in his presence. 
Consequently, he is made a f7o forma defendant. The said minor, 
Abdul Alim Abed, is at present under the care of the defendant 
No. rin this suit. As the interest of the said Aberjan Bibi is 
adverse to the interest of the said minor, she is not a fit person 
to be appointed his guardian. For this reason his uncle Moulvi 
Saiyad Abdul Hakim is made guardian”. 

Reference has already been made to the main findings at which 
the learned Subordinate Judge arrived in the judgment in suit 
No. r90 of 1915, and Mr. Gupta contends that the finding in the 


VoL. 73-] HIGH COURT. 


judgment to the effect-that the wakfnamas were invalid operates 
as zes judicata between the parties to the suit out of which the 
present appeal arises. On this point, Dr. Sen Gupta’s main con- 
tention is that the finding in question must be treated as connected 
with that part of the plaintiffs’ case whereby they sought to recover 
possession of the properties in the wakf, and, as the learned Sub- 
ordinate Judge held in connection with issues Nos. 2, 6 and 7 
that he had no jurisdiction te try this: part of the case in view of 
the provisions of section g2 of the Code of Civil Procedure it 
follows that the question of the validity or invalidity of the wakfs 
was one with which he had no jurisdiction to deal, and that any 
finding at which he may have arrived on this point cannot possibly 
operate as ves judicata in a subsequent suit. 

Obviously, no adjudization ona point with reference to which 
a Court his n> jurisdiction can operate as res judicata : Maharaja of 

Jeypore y. Ginupiram (1); Upendra Nath Bose v.Lall (2), Halsbury, 

Vol. XIII, para 493, 2nd Edition ; it is therefore, necessary to 
examine in some detail the precise implications of the findings con- 
tained in the judgment of the learned Subordinate Judge. 

From the prayers attached to the plaint it will be seen that the 
main reliefs which the plaintiffs were seeking were (1) a declaration 
with regard to the validity of the wakfnamas executed by Juman 
Mistry and Umer Ali and with regard to the wakf character of the 

_ property covered by those deeds : (2) a declaration to the effect that 
the decree in Suit No. 35 of r912 should be treated as fraudulent 
and collusive and not binding on the y laintiffs, and (3) that 
Samiruddin should be given a decree as mutwalli for joint possession 
of the property in suit with Aberjan Bibi. 

It is true that, in discussing the considerations which arose in 
connection with issues Nos. 2,6 and 7, the learried Subordinate 
Judge, in the first part of this section of his judgment, used 
certain expressions from which it might appear that he was assum- 
ing that all the prayers made by the plaintiffs, except those which 
related to the decree in Suit No. 36 of 1912, fell within the scope 
of section 92 of the Code of Civil Procedure. The remarks con- 
tained in the concluding portion of this section, however, seem 
to indicate that the learned Subordinate Judge was referiing in 
particular to. that prayer in the plaint, in which Samiruddin asked 
for joint possession of the property in suit with Aberjan Bibi. 
Thus he says: “It is contended on the plaintiffs’ side that the 

(1) (1904) I. L. R. 28 Mad. 42 (P. C.) 

(2) (1940) 73 C: L. J. 1455 45 C. W. N. 204, 
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object of this suit does not come under any of the headings (a) 
to (h) mentioned in sub-section (1) of section 92. ButIdo not 
agree with the contention. For this suit seeks to recover posses- 
sion of trust property by the trustees.- That prayer comes under 
the heading (c). Besides, one issue- has been raised as to the 
competency of the plaintiff No. 1 to act as a trustee. It is, there- 
fore, clear that in this suit the direction of the Court is necessary 
for due administration of the alleged trust. Thus section 92 of 
the Civil Procedure Code is applicable. *' * i 
* 5 z i * jt seems to me that, 
in a suit where remedy is sought for the maladministration of an 
alleged trust, section 92 of the Civil Procedure Code applies and 
this court has no jurisdiction’. The final conclusion of the 
learned Subordinate Judge on this point is as follows: “My 
findings on these issues, therefore, are that so far as the present 
suit is for the re.overy of possession of property and the vesting of 
the same in the trustees, this suit is not maintainable by any of the 
plaintiffs”. 

It must be remembered that Suit No. 190 of tg915 was not 
framed as a suit under section 92 of the Code of Civil Procedure. 
Tt was, of course, cpen to the learned Subordinate Judge, on 
the view of the law which he took rightly or wrongly, to have 
held that some of the relicf. claimed by the plaintiffs could only 
be obtained in a properly constituted suit under section 92 of 
the Code. At the same time, having regaid to the express terms 
of that section, it is difficult to hold thit he intended that his 
finding should mean that he had no jurisdiction to grant declara- 
tions such as those which the plaintiff; sought, if they were-able 
to establish their case. Such matters are clearly beyond the 
scope of section 92 of, the Code, and this seems to have been 
the view taken by the. Judicial Committee of the Privy Council 
in the case of Abdur Rahim v. Mahomed Barkat Ali (1). In our 
view, therefore, the final finding at which-the learned Subordinate 
Judge arrived on issues No. 2,6 and 7 should not be taken to 
mean more than it expressly states and, in this view of the case, 
the only prayer with reference to which it should be taken that the 
learned Subordinate Judge held that he had no jurisdiction was 
prayer No. 7. In this connection, it may be observed that no direct 
issue was framed by the learned Subordinate Judge on the ques- 
tion whether Samiruddin was entitled to. joint possession of the 
property in suit with Aberjan Bibi, and in our view he clearly 

Q) (1927; L. R. 551. A. 66; I. L. R. 55 Calc. 519; 48C. L. J. 55. 
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had jurisdiction to try the issues relating to the validity of 
the wakfs. It follows, therefore, that the argument which has 
been put forward by Dr. Sen Gupta with reference to this matter 
must fail. 


There can be no doubt that the decision of the learned Sub- 
ordinate Judge who decided Suit No. 190 of 1915 to the effect 
that the wakfs were invalid was a decision with regard to one of 
the issues which supported his ultimate decree to the effect that 
the plaintiff’ suit should be dismissed. Dr. Sen Gupta admits 
that, according to the view which has been accepted by this Court, 
where several issues have been framed, the decisicn on each issue 
which supports the ultimate decision in the case must be regarded 
as zes judicata between the parties to the suit. The view which 


was taken on this point in the case of Peary Mohun Mukerjee v. . 


Ambica Churn Bandopadhva (1) was followed by this Court in the 
cases of Kambehari Sarkar v. Surendra Nath Ghose (2), and 
Mahammad Ismait v. Stharfutullah (3). The same view was 
expressed by the Madras High Court in the case of Vencataraju 
v. Ramanamma (4). It is true that it seems to have been suggested 
by the learned Judges who decided the case of Szi Sri Gopal Jero 
Thakur through Narendra Nath Mondal v. Radha Binode Mondal 
(5), that, where a matter was only incidentally decided in a suit, 
such decision would not operate as ves judicata, but it is significant 
that when this case came before the Privy Council (Radha Binode 
Mandal v. Gopal Jiu Thakur (6), their Lordships confirmed the 
decision of this Court on another ground and expressly stated that 
“They desire to guard themselves by saying that they must not 
be taken as adopting the grounds upon which the decision of the 
High Court was based. They express no opinion on any gound 
other than that which has been hereinbefore dealt with”. The 
view which was taken by this Court in Gspal Jew Thakur’ case 
(5) appears to have been similar to the view expressed by the 
Allahabad High Court with regard to findings which are incidental 
and subsidiary to the main question in the suit, [S2 Charan 
Laly. Raghu Nath (7)|, but we consider that the opposite view 


(1) (1897) I. L. R. 24 Calc. goo. 

(2) (1913) 19C. L. J]J 34 

(3) (1929) I. L. R. 57 Calc. 872. 

(4) (1913) I. L. R. 38 Mad. 158. 

(5) (1924) 41 C. L. J. 396. 

(6) (1927) L. R. 541. A. 238 ; 45 C. L. J. 605 (611). 
(7) (1895) L L. R. 17 All. 174. 
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which has been usually taken in this Court with regard to this matter 
is more consistent with reason and authority. 


On the other hand, there can be no doubt that, if a decision 
on an issue does not support the ultimate decree, such decision 
cannot operate as 77s judisata between the parties to the suit: 
Rajah Run Lahadoor Singh v. Mussumut Lachoo Koer (1) ; Mundo 
Lail Bhuttatharjee v, Bidhoo Mookhy Debez (2) ; Thakur Magundeo 
V. Thakur Mahadeo Singh (3); Midnapur Zemindary Company 
Limited v. Naresh Narayan Roy (4) ; Dwijendra Narayan Roy v. 
Joges Chandra De (5). ‘ 

Dr. Sen Gupta, however, argu’s that, even if the finding with 
regard to the invalidity of the wakfs in the judgment in Suit No. 
199 of 1915 be regarded asa finding which supports the ultimate 
decree in tnat suit, and the view which has been generally accepted 
by this Court with regard to such findings is correct, this question 
should nevertheless be regarded as concluded by the views 
expressed by Sir George Rankin, C. J. in his judgment in Appeals 
Nos. 187 and 196 of 1927. Reference has already been made 
to those observations and, in view of the fact that his Lordship 
expressly stated that they were not “intended as decisions opera- 
ting as estoppel betwzen the parties”’,t they cannot obviously 
operate as ves judicata with reference to the present suit. Dr. Sen 
Gupta, however, contends that in any case they should be regarded 
as findings which must be displaced by Mr. Gupta’s clients. In 
support of this contention he places some reliance upon certain 
observations of Lord Dunedin in the case of Jf. idnapur Zemindary 
Company Limited v. Naresh Narayan Roy (6). Obviously, a heavy 
onus would lie upon the respondents to establish by evidence 
that the wakfs were invalid, and we have already held that they 
have not been able to succeed on this point. Similarly, the onus 
would lie on them to show that the decision in Suit No. 190 of 
r915 with regard to the invalidity of the wakfs operates as ves 
judicata in the suit out of which the present appeal arises. At 
the same time, however, we cannot hold that the observations 
contained in Sir George Rankin’s judgment were ever intended 


(1) (1824) L. R. 12 L A. 23 (34); L L. R. rı Cale. 301 (395). 
(2) (1886) I. L. R. 13 Calc. 17. 

(3) (1891) I. L. R. 18 Calc. 647. 

(4) (1920) L. R. 4S I. A. 49. 

(5) (1923) 39 C. L. J. 40. 

tSee page 110 of 53 C. L. J. 

(6)* (1920) L. R. 48 I. A. 49 (55). 
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by his Lordship to be findings. On the other hand, they are 
obviously mere expressions of opinion. Even if they could be 
regarded as findings, they would nevertheless not operate as zes 
judicata in favour of the appellant, as they do not support the 
ultimate decision in Appeals No. 187 and 196 of 1927, which was to 
the effect that the declaration which the plaintiffs sought with regard 
to the validity of the wakfs was refused. 

Dr. Sen Gupta next argues that, having regard to the general 
principles relating to the doctrine of ves judicata, the learned Chief 
Justice adopted a correct view when he stated, “Iam not, there- 
fore, prepared to hold that the decree of r915 estops the plaintiff 
from bringing the present suit (i. e., Suit No. 153 of 1922), with 
reference to the wak{namas”.7 

It must, therefore, be censidered whether the -question of the 
validity of the wakfs is now zes judicata between the parties to 
the present suit with special reference to the p ovisions of section 
rt of the Code of Civil Procedure. 

If Mr. Gupta’s clients arc to get the benefit of section 11, they 
must establish the following points: (1) that the question of the 
validity of the wakfs was directly and substantially in issue in 
Suit No. 190 of 1915; (2) that this matter was in issue in the 
former suit between the parties to the present suit or parties under 
whom the parties to the present suit claim ; (3) that the partics 
in both suits were litigating under the same title ; (4) that the 
Court which tried the former suit wasa court competent to try 
the suit out of which the present ‘appeal arises, and (5) that the 
question relating to the validity of the wakfs was heard and finally 
decided in S1it No. 199 of 1915. 

With regard to the first point, the issues which were framed 
in both the suits show clearly that the question of the validity of the 
wakf created by Umer Ali Sarkar was directly and substantially in 
issue in both suits. 

With reference to the second point, the suit out of which the 
present appeal arises is between the successois-in-interest of a 
transferee from Aberjan Bibi of a portion of the property covered 
by the wakfnama executed by Umer Ali in 1908, and Fateh Nasib 
who claims to be a mutwalli of the wakf estate by virtue of his 
appointment under the Will of Abdul Alim Abed, which was 
executed on the rsth of May, 1928. The principal plaintiff in 
Suit No. 190 of 1915 was Samiruddin who claimed to be co- 
mutwalli of the wakf property with Aberjan Bibi under Umer 


{See p. 110 of 53 C. L. J 
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Ali's wakfnama of 1908, whereas the principal defendants included 
Aberjan Bibi and Badaruddin Ahmed to whom Aberjan Bibi 
had transferred the property now in suit by the Aedadilewaj, 
dated the 22nd of June, 1913. As already stated, Abdul Alim 
Abed was impleaded as a bro forma defendant, in whose presence 
it was necessary to decide the matter, as he had been nominated 
as a prospective mutwalli of the wakf estate in the wakfnama 
executed by Umer Ali in 1908. In the suit of 1915 Abdul Alim 
Abed filed a written statement in which he supported substantially 
the plaintiffs’ case, and it follows, therefore, that in that suit the 
question with regard to the validity cf the wakfs was in issue not 
only between Samiruddin and Aberjan Bibi, but also between 
Abdul Alim Abed and Aberjan Bibi whose interests with regard 
to this matter were conflicting. There is no doubt that the plain- 
tiffs’ claim under Aberjan Bibi and Badaruddin Ahmed in the 
present suit, and, as Fateh Nasib claims to represent the interests 
of the wakf by virtue of the Will executed by Abdul Alim Abed on 
tle 15th of May, 1928, it follows that he claims under Abdul 
Alim Abed and derives his title from him. 


A peculiar feature of the present case, however, is that the 
persons from whom the principal parties to the present suit derive 
their title were co-defendants in Suit No. 190 of 1915, and it 
must, therefore, be considered whether this circumstance precludes 
the plaintiffs in the present suit from contending that the decision 
wilh regard to the invalidity of the wakfs in Suit No. 199 of T9185 
operates as v's judicata. On this point the learned Subordinate 
Judge who tried Suit No. 153 of 1922 held that it was not necessary 
in Suit No. 190 of 19r5 to try the question of the validity of the 
wakfs as between the co-defendants after it had been decided that 
Samiruddin and his co plaintiffs were not entitled to ask for the 
relief which they sought. He also held that, after the withdrawal 
of Samiruddin’s appeal to the High Court, Abdul Alim Abed had 
no opportunity to test the finding of the first Court in Suit No. 190 
of 1915 by filing an appeal himself. Reference has already been 
made to the opinion formed by Sir George Rankin, C. J. on the 
question of ves judicata in his judgment in Appeals Nos. 187 and 
196 of 1927, wherein he cxpressed the view that the plaintiff, (that 
is, Abdul Alim Abed), was not bound by the previous decision “ag 
being a decision between co-defendants” , 

In discussing the question as to the necessity for a finding 
with regard to the validity of the wakfs, the learned Subordinate 

TSee p. 110 of 53 C. L. J. 
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Judge who tried Suit No. 153 of 1922, referred to a passage in 
the judgment of Mookerjea, J. in the case of Ashore Nath Mukerjee 
v. Srimati Kamini Debi (1), wherein the principle was laid down 
that, where an adjudication between defendants who had a conflict 
of interest between them was necessary to give the appropriate 
relief to the plaintiff and there was such adjudication, the adjudica- 
tion which defined the real rights of the defendants inéer se would 
be zes judicata as between the defendants as well as between the 
plaintiff and the defendants. There can be no doubt as to the 
general soundness of this principle and, when Sir George Rankin, 
C. J. in his judgment in Appeals Nos. 187 and 196 of 1927 
- expressed the opinion that Abdul Alim Abed was not bound .by the 
decision in Suit No. 190 of 1915 on the question of the validity 
of the wakf “as being a decision between co-defendants,” he can 
hardly be taken to have meant that such decisions cannot operate 
as res judicata in suitable cases.* The principle enunciated by 
Mookerjee, J. in Aghore Nath Mukerjee’s case (1) was accepted 
and to some extent amplified in several judgments delivered by the 
Judicial Committee of the Privy Council after the date on which 
the learned Chief Justice delivered his judgment in Appeals 
Nos. 187 and 196 of 1927. 


The first of these cases is that of Munni Bibi v. Tirloki Nath 
(2). A suit had been brought by Munni Bibi to recover posses- 
sion of a house at Agra from Tirloki Nath. The house formerly 
belonged to a person named Joti Prasad who was said to have 
given it to his wife, Mukundi, in 1864. The plaintiff disputed the 
validity of the gift and claimed title through Joti Prasad’s son, 
Amarnath, while the defendant claimed to have succeeded to 
Mukundi’s interest in the property: Ina suit brought in r909 in 
respect of this property, in which Munni Bibi and a predecessor 
of Tirloki Nath had been impleaded as defendants, it was decided 
that the property belonged to Amarnath and that the plaintiff 
might, therefore, legally attach the house in execution. The 
Judicial Committee held that the decision of 1909 was yes judicata 
in favour of the appellant as between her and her co-defendant. 
Their Lordships pointed out that Munni Bibi was “ at all events 
a proper party to the suit and had the right to be heard if she 
so desired.” They also observed; “It was only if the house 


G) (1903) 11 C. L. J. 461. - 

* See p. 110 of 33 C. L. J. 

(2) (1931) L. R. 58I. A. 158° 53 C. L. J. 552. 
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belonged to Amar Nath that the plaintiff's suit could succeed ; if 
it belonged to Mukandi he must fail. It was, therefore, necessary 
to decide between the conflicting claims of the defendants ”. * 
Their Lordships also held that the said decree was equally bind- 
ing upon the respondents as reversionary heirs in the absence 
of proof that it was obtained by fraud or collusion. In discussing 
the doctrine of res judicata, Sir George Lowndes referred to 
Section :1 of the Code of Civil Procedure and then pointed out 
that “it has been held by this Board on many occasions that the 
statement of it there is not exhaustive ”.t After referring to the 
case of Cottingham v, Earl of Shrewsbury (1) his Lordship 
formulated three conditions as being requisite in order to apply 
the rule of zes judicata as between co-defendants in a previous 
suit, and stated :* “ In such a case, thcrefore, three conditions 
are requisite: (1) There must be a conflict of interest between 
the defendants concerned ? (2) it must be necessary to decide 
this conflict in order to give the plaintiff the relief he claims ; and 
(3) the question between the defendants must have been finally 
decided.” 


The same principle was followed by the Judicial Committee 
in 1932 in the case of Maung Sein Done v. Ma Pan Nyun (2). 
In 1918 Ma Sein had instituted an administration suit against her 
brothers, in which she claimed administration of her mother’s 
estate on the ground that according to Burmese Buddhist law, 
she was entitled to a fourth share therein. Although she claimed 
no relief against her sister, Ma Pan, she impleaded her as a 
proforma defendant. The sister, Ma Pan, filed no written state- 
ment, but, at the hearing, gave evidence on behalf of the plaintiff 
in support of her claim. Ma Scin’s suit was dismissed on the 
ground that Chinese customary law applied and under it her 
brothers were entitled to succeed to their mother’s estate. In a 
subsequent suit instituted by Ma Pan in 1927 she sued her brothers 
and Ma Sein and claimed the same relief as had been sought in 
the previous suit. Their Lordships of the Judicial Committee held 
that the subsequent suit was barred by the doctrine of zes judicata. 
In discussing the previous suit Lord Russell of Killowen pointed 
out that “ to that suit all the alleged heirs were necessary and 
proper parties, * * * ‘The plaintiffs only title to sue depended 


* See p. 559 of 53 C. L. J. A 

+ See p. 558 of 53 C. L. J. 
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‘upon the answer to the question whether all the four children were 
heirs of the mother or whether only the sons were entitled to 
succeed to her property, and this, in turn, depended upon the 
answer to the question whether the succession to the mother’s 
property was governed by Chinese customary law or by Burmese 
Buddhist law. Ina word, the question to be determined was one 
between the sisters on the one hand and the brothers on the other. 
The rights of each sister in regard to the mother’s estate were 
identical ; they were either both of them co-heirs with their 
brothers or neither of them was entitled to any share. * * * * 
It was argued that the doctrine of ves judicata could not apply as 
between co-defendants to a previous suit, if no relief had been 
granted to the plaintiff in thut suit. Their Lordthips are aware of 
no principle or authority which justifies this contention ”.* 

The principles laid down in the cases of Munni Bibi (1) and 
Maune Sein Done (2) were followed by the Judicial Committee in 
1935 in the case of Kedar Path Goenka v. Ram Narain Lal (3). 
In discussing the question whether the decision in a previous 
suit was binding and operated as res judicata in a subsequent suit, 
their Lordships stated that “The Subordinate Judge held that 
the issue as to the validity of the sale was not res judicata between 
the plaintiff who was the first defendant and the mahant who was 
the second defendant in these suits, because the piaintiffs, who 
were the auction-purchasers of other properties at the Court sale, 
had not sought for any relief as against the mahant who was the 
second defendant, but this ruling was given before the recent 
decisions of this Board as to ves judicata between co-defendants 
which will be referred to later.” ‘Their Lordships, therefore, by 
implication reassert the view which seems to have been taken in 
Maung Sein Dones (2) case that the fact is immaterial that the 
plaintiff in the former suit may not have sought for any relief 
against a person who is impleaded as a pro forma defendant. 

It may be noted at this stage that, in view of the foregoing 
observations of Sir John Wallis in Kedar Nath Goenka’s case (3), 
we are not prepared to accept the argument which has been put 
forward by Dr. Sen Gupta to the effect ,that the decision in Suit 
No. 190 of 1915 with regard to the invalidity of the wakfs would 
not oparate as ves judicata in view of the fact that the plaintiffs 
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had claimed no relief against Abdal Alim Abed. In support -of 
his contention on this point, the learned Advocate placed some 
reliance upon a decision of this Court in the case of Brojo Behari 
Mitter y, Kedar Nath Mosumdar (1) and two later decisions of 
Mitter J. in the cases of Gajanan Agarwala v. Haniidar Rahaman 


‘(2) and Rakhal Das Ray v. Haridas Sarkar (3). In so far as 


these cases purport to decide that a decision in a former suit, 
which affects the interests of a proforma defendant against whom 
no relicf had been claimed, cannot operate as res judicata ina 
subsequent suit between the same parties, we are not’ prepared 
to follow them. We think that the law contemplates that even a 
pro forma defendant should ordinarily be bound by a decree which 
has becn obtained in his presence. As pointed out by the Judi- 
cial Committee of the Privy Council, if a ro forma defendant is 
a proper party toa suit, he has every right to be heard, and it 
would follow that, if he refrains from putting his case before the 
Court, he does so at his own risk and he cannot afterwards com- 
plain if his rights in connection with the subject matter of the 
suit are placed in jeopardy by reason of his neglect. The law 
allows any party to a suit who is adversely affected by a decree 
to appeal from it [Krishna v, Mahesh Chandra (4)] and, if a pro forma 
defendant considers that his interests with reference to the subject- 
matter of the suit have been prejudiced, an appeal filed by him 
would be competent. We are not prepared, therefore, to adopt 
the view of the law which has been taken by Mitter J. in the above 
cited cases, nor to follow the decision of the Bombay High Court 
in the case of Ramdas v. Vaszirsaheb(:), upon which the learned 
Judge particularly relied. Further, we may point out that the view 
taken in this Court in regard to this question in Brojo Behari 
Mitter’s case (1) did not commend itself to the Madras High Court 
in the case of Madhavi v. Kelu (6), and we think that the former 
Full Bench decision must now be regarded as having been im- 
pliedly overruled by the Privy Council in the cases of Man ug Sein 
Done (7) and Kedar Nath Goenka (8). 


From the principles laid down by the Privy Council it follows 


(1) (1886) I. L. R. 12 Calc. 580 (F. B.). 

(2) (:936) 40 C. W. N. 1205. (3) (1936) 64 C. L. J. 3. 
(4) (1905) 9 C. W. N. 584. 

(5) (1901) I. L. R. 25 Bom. 589. 

(6) (1892) I. L. R. 15 Mad. 264. ` 

(7) (1932) L. R. 59 I. A. 247; 55C. L. J. 493. 

(8) (1935) L. R. 62] A, 224. 
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that provided the rcmaining conditions requisite in order to apply 
the doctrine of zes judicata axe present, the mere fact that the 
question in issue in the former suit was betwcen co-defendants is 
immaterial if in such a case the conditions which have been pres- 
cribed by the Judicial Committee of the Privy Council have been 
fulfilled. In order to see, therefore, whether the doctrine of 
ves judicata may be invoked ina subsequent suit by persons whose 
predecessors had been impleaded as co-defendants ina previous 
suit or who were themselves co-defendants in such previous suit, 
it is necessary to consider the following points: (1) What was 
the relief claimed by the flaintiff in the previous suit ? (2) Were 
the co-defendants proper parties to the suit ? (3) Was there a 
conflict of interest between them? (4) Was it necessary to decide 
that conflict in order to give the plaintiff the relief that he 
claimed ? (5) Was the question in issue between the co-defendants 
actually decided. These points will now be examined with special 
reference to the suit in connection with which the present appeal 
arises. 


(1) As regards the first of these points reference has already 
been made to the prayers contained in the plaint in Suit No. r90 
of 1915. 

(2) There can be ro doubt that Abdul Alim Abed wasa 
proper party to Suit No. 190 of 1915 as he was vitally interested 
in maintaining the validity of Umer Ali’s wakfnama. He hada 
right to be heard with reference to this matter if he so desired. 
Order 2, rule £ of the Code of Civil Procedure States, “Every 
suit shall as far as practicable be framed so as to afford ground 
for final decision upon the subjects in dispute and to prevent 
further litigation concerning them.” Abdul Alim Abed had been 
named rightly or wrongly by Umer Ali as a prospective mutwalli 
of the wakf, and one of the main points in dispute in suit No. 
190 of 1915 was the validity of Umer Ali’s wakfnama. The object 
of Order 2, ruler of the Code would have been frustrated, if 
Samiruddin’s contention on this point had failed and, at some 
later date, Abdul Alim Abed had been in a position to contend 
that it had been decided in his absence that the wakfnama was 
invalid and that he was not bound by the decree in the former 
suit. The law contemplated that, as the question of the validity 
of the wakf had been raised in the Suit No. 190 of 1915, this 
question should be decided in such a.way as to bind all persons 
interested in upholding or denying the validity of the wakf- 
namas, for the purpose of preventing further litigation on this 
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point. Hence Abdul Alim Abed was rightly impleaded as a 
defendant. 

(3) There was a clear conflict of interest between Abdul. Alim 
Abed on the one hand and Aberjan Bibi and Badaruddin Ahmed 
on the other. The former was interested in upholding the validity 
of the wakfs, while .the latter were contending that the property 
covered by the wakfnamas was secular. 

(4) As regards the question of the necessity for deciding the 
irsue raised in regard to the validity of the wakfs, reference has 
already been made to the view expressed on this point by the 
learned Subordinate Judge who tried Suit No. 153 of r922. Further 
Sir George Rankin, C. J. in the concluding portion of his judg- 
ment, dated the 12th of June, 1930, seems to have held the 
same view. On this point the nature of the rejet claimed in 
Suit No. 190 of 1915 has already been discussed at so xc length, 
and we have held that the learned Sutordinate Judge who tried 
Suit No. 190 of 1915 had jurisdiction to adjudicate upon the issues 
with regard to the validity of the wakfs. Even if it be assumed 
that the learned Subordinate Judge was cozrect in supposing that 
he was unable to grant the plaintiffs relief in respect of the posses- 
sion of the disputed property, it was nevertheless clear that, in 
order to give them the declarations which they sought, it was 
necessary to decide whether the wakfs were valid or invalid. The 
po: ition of Samiruddin and Abdul Alim Abed in Suit No. 190 of 
1915 was analogous to that of the two sisters in the suit of 19t8 
which was discussed in Maung Sein Dones case (1). Their in- 
terests in maintainirg the validity of Umer Alis wakfnama were 
identical. Either the property in suit was wakf or it was secular, 
and this was a point which it was essential to decide in order to give 
the plaintiffs the relief which they sought. 

(5) The question in issue with regard to the validity of the 


wakfs between Abdul Alim Abed onthe ore hand and Aberjan *: l 


Bibi and Badaruddin Ahmed on the other was actually decided. 

It follows, therefore, that with regard to the essential condi- 
tions relating to the application of the doctrine of res judicata as 
between co-defendants, the principles formulated by the Judicial 
Committee have been fulfilled in respect of the decision in Suit 
No. 190 of 1915 between Abdul Alim Abed and Aberjan Bibi 
and her transferees, and consequently the second main condition 
which is requisite in-order to apply the doctrine of ves judicata has 
also been fulfilled. 


(1) (1932) L. R. 59 L. A. 247: 55C. L. J. 403. 
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With regard to this matter, Mr. Gupta rightly points that, even 
. apart.from any right which Fateh Nasib may claim to have derived 
from the terms of Abdul Alim’s will, this person professes to come 
forward in the present suit in a ‘representative capacity with a 
claim to the effect that the property in suit is wakf property. Mr. 
Gupta, therefore, argues that, in view of the terms of Explanation 
VI to section 11 of the Code of Civil Procedure, Fateh Nasib 
must be regarded as claiming under Abdul Alim Abed and, from 
this point of view also, as bound by the decision in Suit No. 190 
. of 1915, provided the other essential conditions with regard to the 
` doctrine of ves judicata have been fulfilled. 

With regard to this argument, Dr. Sen Gupta contends 

(x) that Abdul Alim Abed was not litigating in a representative 
but in a personal capacity, and i 

(2) that it had been decided in Suit No. 190 of 1915 that the suit 
was not of a dona fide character. 

With regard to the first of these arguments, it seems to be 
clear from the pleadings in Suit No. 190 of 1915 and in those of 
the suit out of which this appeal arises that neither Abdul Alim 
Abed nor Fateh Nasib was litigating in his personal capacity. 
They both claimed to be persons interested inthe wakf character 
of the property in suit, noton their own behalf buton behalf of 
their co-religionists for the benefit of whose religion the dedica- 
tion had been made. The mere fact that Abdul Alim Abed was 
a prospective mutwalli and Fateh Nasib claimed to bea defacto 
mutwalli is immaterial. In effect both these persons were litiga- 
ting in a representative capacity for the purpose of ensuring that 
- the property which had been dedicated by Umer Ali to pious and 
charitable objects should be utilised for promoting the objects 
which the zwafif had in view at the time of the dedication. 

As regards his second argument, Dr. Sen Gupta places 
much‘reliance upon the finding on issues Nos. 16 and 17 contained 
. In the judgment of the learned Subordinate Judge who tried Suit 
No. 190 of 1915 to the effect that “the plaintiffs’ suit is sot a 
dona fide one and they are colluding with defendants Nos. 2 and 3.” 
Dr. Sen Gupta argues that the learned Subordinate Judge did 
not consider Samiruddin’s suit to be dona fide litigation on behalf 
of the :wakf, because he had reason to suppose that the principal 
plaintiff was colluding with the defendants Karim Bux and 
Aminuddin. Such an interpretation of this finding was not accepted 
by Mr. Gupta. However, the implications of any such finding 
against Samiruddin we are not called upon to decide. The 
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question which we have to consider with regard to. the matter 
now under discussion is not whether Samiruddin was litigating 
dora fide in respect of the wakf, but whether Abdul Alim Abed’s 
case was of a dona fide character. The onus would lie on Dr. Sen 
Gupta’s client to show that Abdul Alim Abed, who was defendant 
No. 6 in Suit No. 190 of rors, was colluding with the plaintiffs. 
(Zalluri Venkata Seshayya v. Thadikonda Kotiswara Rao (1) ). 
This onus has not been discharged. There is no finding in the 
judgment of the learned Subordinate Judge to the effect that Abdul 


Alim was not litigating Jona fide in the interest of the wakf. It 


seems most unlikely that there could possibly have been any 
collusion between him and Samiruddin. In this connection it is 
significant that the person who was nominated by the plaintiffs as- 
Abdul Alim’s guardian in paragraph 22 of the plaint was not 
appointed as such by the Court, as is shown by the decree in the 
suit (Exts 5) wherein Abdul Alim Abed is described as represented 
by “ Babu Anath Bandhu Das Gupta, Sheristadar of this Court 
appointed under the order of the Court dated 13th September, 
1915.” Our conclusion on this point, therefore, is that Abdul 


_Alim Abed was litigating dona jide in a representative character on 


behalf of the wakf, and that Fateh Nasib must be deemed to be 


‘ciaiming under him within the meaning of Explanation VI to 


Section 11 of the Code. _ , 

The next point to be considered is whether Fateh Nasib and 
Abdul Alim Abed- were litigating under the same title. This 
question has already been sufficiently. discussed in connection with 
Mr. Gupta’s argument with regard to the applicability of Explana- 
tion VI. In our view, both Abdul Alim Abed. and Fateh . Nasib 
were litigating in a representative capacity as persons interested in 
upholding the wakf constituted under the provisions made in the 
wakfnama executed by Umer Ali in 1908. It cannot be contended 
that they are not litigating under the same title merely by reason 
of the. fact that Abdul Alim Abed was a prospective mutwalli and 
Fateh Nasib claimed to be a de facto mutwalli. Their position bears 
some analogy to that of presumptive and actual reversioners 


‘in respect of a Hindu widow’s estate. Admitcedly, a decree 


obtained by a presumptive reversioner would bind the actual rever- 
sioners, and the observations made by-'Lord Blanesburgh in the 
case of Kesho Prasad Singh v. Sheo Pargash Ojha (2), appear to 
be applicable to the present case. In that case his Lordship 
(1) (1936) L. R. 641, A. 17; 65 C. L. J. za. 
(2) (1924) L, R. 51 I, A. 381 ; 40 C. L. J. 461. 
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observed: “ To the present case the application of this principle 
is obvious and eminently salutary. It would be pessimi exempli 
that the appellant, whose predecessor in interest failed on the same 
issue and was content to accept the adverse judgment against him, 
should be held-entitled, years afterwards, when it might be, much 
of the relevant evidence was no longer available to raise the same 
issue all over again. Their Lordships of course recognise that 
the principle is less obviously just where it operates to bind the 
ultimate reversioners by the result of a suit in which a plaintiff had 
failed whose interest, then merely presumptive, never ultimately 
matured. The danger of a feigned issue in such a suit ıs not to 
be overlooked. But this danger is mainly serious where the failure 
of the first suit has been brought about by fraud or collusion, 
where, of course, further and different considerations would arise.” 
The views expressed -by this Court in the case of Pran Nath Basu 
v. Bhuban Mohan Basu (1) were to the same effect. Further, it 
has been held by the Judicial Committee that a presumptive rever- 
sioner who seeks ta set aside an adoption or an alienation by a 
Hindu widow, does so in a representative capacity (Venkata- 
narayana Pillai v. Subbammal (2), and on the same analogy we 
hold that Abdul Alim Abed was litigating in a representative 
character in Suit No. 190 of rors. 

As regards the fourth and fifth conditions which are required 
in order to enable the doctrine of ves judicata to be applied, there 
is, of course, no. doubt in this case that the learned Subordinate 
Judge who tried Suit No. 190 of r915 was a Court competent to 
try the suit out of which this. appeal arises, and that the question 
with regard to the- validity of the wakfs was finally decided in the 
former suit. ; ; 

In this connection, it may be mentioned that it is immaterial 
that no express issue was framed in Suit No. r9o/15 with regard 
to the rights of Abdul Alim Abed in respect cf the wakf estate. 
It was quite clear from the pleadings in that suit that on the 
question of the validity of the wakfs his interest was identical with 
that of the plaintiffs. The suit was decided in his presence. He 
had a right to be heard, and he actually filed a written statement 
in which he supported generally the. plaintiffs’ case. The decision 
with regard to the validity of the wakfs i substance clearly 
affected his interest to the same degree as. it affected that of the 
plaintiffs, and he must be treated as bound by that decision. As 


(1) (1921) I. L. R. 49 Cale. 43. 
(2) (1915) L. R. 42 I. A. 125; I. L. R. 38 Mad. 406; £1 C. L. J. 515. 
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observed by their Lordships of. the Judicial Committee in the 
case of Sheoparsan Sing v. Ramnandan Singh (1) “the rule of 


res judicata while founded on ancient precedent, is dictated by a. 


wisdom which is for all time. ‘It hath been well said’, declared 


Lord Coke, interest reipublice ut sit finis litium otherwise great 


oppression might be done under colour and pretence of law....:s 
and sa the application of the rule by the Courts in India should be 
influenced by no technical considerations of form, but by matter of 
substance within the limits allowed by law.” ` 

Finally, it has been contended by Dr. Sen Gupta that the 
decision .in Suit No. 190 of 1975 cannot. operate as -zes judicata 
as against Abdul Alim Abed, because he was in effect unable -to 


appeal by reason of the fact that the appeal by the plaintiffs, to’ 


which Abdul Alim Abed had been made a party, was withdrawn 
as a result of a petition filed by the plaintiffs on the 6th of August, 
1917, (Ext. Z 63). In this connection, the order of the High Court 


of the same date (Ext. Z 64) shows that Abdul Alim Abed was. 
represented by his guardian, Anath Bandhu Das Gupta, who had ' 


represented him in the suit, and also that the respondents gave 
their consent to the withdrawal of the appeal. It is impossible, 
therefore, for us to hold that Abdul Alim Abed was prejudiced 
by the withdrawal of the appeal or that he was not properly repre- 
sented in connection with this matter. Further, there was in-our 
view no reason why Abdul Alim Abed should not have appealed 
separately against the decision in Suit No. 190 of 1915, if he had 
wished to do so, although he was merely impleaded as a pro forma 


defendant. This argument which has been put forward by the: 


learned Advocate for the appellant, therefore, fails. . a 


Our conclusion with regard to this part of the plaintiffs’ case . 


is that, although we would have been prepared to accept Dr. Sen 
Gupta’s contention that the wakfs created by Juman Mistry and 
Umer Ali were valid, the parties to the suit out of which this 
appeal arises are nevertheless precluded from reagitating this 
matter in view of the fact that this question must be regarded as 
res judicata between them by virtue of the finding at which the 
learned Subordinate Judge arrived. in Suit No. 190 of r915 to-the 
effect that these wakfs were invalid. 

We must now consider the third main argument which has 
been put forward by Mr. Gupta to the effect that tke. title of his 
clients’ predecessors in-interest in respect of the property in suit 
had been perfected by adverse possession before 1928. On this 


(1) (1916) L. R. 43 I. A. 9t ; I. L. R. 43 Cale. 694 ; 23 C. L. J. 621 (631). 
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point Mr. Gupta’s main contention is that, even if the property in 
suit was originally wakf property by virtue of the wakfnama 
executed by Umer Ali in 1908, it nevertheless passed into the 
possession of. Aberjan Bibi as secular property on the 2nd of 
March, 1913, and from that date until 1928, when Fateh Nasib 
admittedly succeeded in getting into possession cf the property, 
Aberjan Bibi and her successors remained in continuous posses- 
sion thereof in the assertion of a title hostile and adverse to the 
wakf estate. Their title therefore, was perfected in 31925 with 
the result that the tide of Fateh Nasib or any other persons who 
sought to claim this property as wakf property was extinguished 
under section 28 read with Article 144 of the Indian Limitation 
Act. Dr. Sen Gupta’s argument, on the other hand, is of a three- 
fold character. 

(1) In the first place, he contends that no question of adverse 
possession can arise as the mutwalli of the wakf estate would still 
be entitled under Article 134 B of the Limitation Act to sue for 
the purpose of recovering possession of any portion of the estate 
which might have been alienated by any of his predecessors ; 

(2) The learned Advocate then contends that, even if Article 
144 of the Limitation Act applied, limitation would only begin to 
run with effect from the date of the death of Aberjan Bibi or her 
removal from the mutwalliship : and 

(3) that, even if Aberjan Bibi be regarded as having been 
placed in possession of the disputed property in March 1913 and 
to have set upa title hostile and adverse to the wakf estate on 
that date, her possession and that of her successors was not of such 

a character as would be sufficient to enable the predecessors of the 
plaintiffs to perfect their title by adverse possession. 

‘With regard to the first of these arguments, Dr. Sen Gupta relies 
on the decision of this Court in the case of Thakur Sri Sri Raghu- 
nath Jiu v. Ganga Gobinda Pati (1), in which it was held that 
Article 134 B cove-ed transfers whether made before or after the 
Amending Act I cf 1929 came into force. This Article, which was 
inserted in the First Schedule to the Limitation Act in 1929, is to 
the effect that the period of limitation in respect of suits “ by the 
manager of Hindu, Mahomedan or Buddhist religious or charitable 
endowments to recover possession of immovable property comprised 
in the endowment which has been transferred by a previous manager 
for a valuable consideration ” shall be twelve years with effect from 
the death, resignation or removal of the transferor. Dr. Sen Gupta 


(1) (1937) 41 C. W. N. 693. 
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contends that Aberjan Bibi was not removed from mutwalliship 
until 1933, when her removal was ordered by the learned Additional 
District Judge of the 24-Parganas in a suit under section 92 of the 
Cede of Civil Procedure (Ex. Z 104). He contends, therefore, that 
section 28 of the Indian Limitation Act would nct begin to operate 
until 1945. ‘This argument is, however, based on the assumption 
that Aberjan Bibi entered into possession of the disputed property ‘as 
a mutwalli and that she transferred this property to Badaruddin 
Ahmed in June 1913 when she was the mutwalli of the wakf 
estate. ` 


The same assumption also underlies Dr. Sen Gupta’s second 
argument whereby he contends that, if Article 144 applies, limitation 
would only run from the date of Aberjan Bibis death or from the 
date of her removal ftom the mutwalliship. This proposition is 
based on a series of decisions of the Privy Council beginning with 
the cases of Vidya Varuthi Thistha v. Balusamt Ayyar (1) and 
Mahanth Ram Charan Das v. Naurangi Lai (2). In the latter case 
it was observed by Lord Russell of Killowen that “a mahant has 
power (apart fiom any question of necessity) to create an interest 
in property appertaining to the math which will continue during his 
own life, or to put it perhaps more accurately, which will continue 
during his tenure of office of mahant of the math, with the result 
that adverse possession of the particular property will only com- 
mence when the mahant who had disposed of it ceases to be mahant 
by death or otherwise.” His Lordship went on to say: t“ a mahant 
is at liberty to dispose of the property of a math during the period 
of his life and that a grant purporting to be fora longer period is 
good to the extent of the mahant’s life interest. Here again their. 
Lordships think that the reference to life is upon the footing that 
the mahant continues during his life to hold that office. It will be 
observed that the statement is in no way confined to the grant ofa 
lease, but covers the case of a purported out-and-out grant of the 
property. Whatever the intended duration of the attempted 
grant may be, it is good, but good only for the limited period 
indicated. ” 


If this had been a case such as that with which their Lordships 
of the Judicial Committee were dealing in the last two cited cases, 
section 28 of the Limitation Act would not come into operation 


(1) (1921) L. R. 48 I. A. 302; I. L. R. 44 Mad. 831. 
(2) (1933) L. R. 60 I. A. 124; 57 C. L. J. 229 (235). 
T See page 236 of 57 C. L. J. 
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until r945, but the question must be considered whether Aberjan 
Bibi was ever a mutwalli of the disputed property and transferred 
. this property to Badaruddin Ahmed in her capacity as mutwalli. 
. In our view, it cannot be said that this lady ever became a mutwalli 
of the wakf estate. It is true that she was nominated by Umer Ali 
.in the wakfnama of 1908 to succeed him as co-mutwalli jointly with 
Samiruddin, but it is quite clear from the evidence before us that 
she never accepted the mutwalliship and, in fact, she availed 
herself of the earliest opportunity 1o repudiate-it. In such circum: 
- Stances she cannot be regarded as being under any fiduciary dis- 
ability in the matter of possessing adversely to the wakf estate : 
Lswari Bhubaneswari Thakurani v. Brojo Nath Dey (1). Umer Ali 
died in September 1911 and, on the rst of March, 1912, Aberjan 
Bibi filed “Suit No. 36 of r912 against Samiruddin and certain other 
persons, who have already been mentioned, for a declaraticn that 
the wakfnamas executed by Juman Mistry and Umer Ali were 
invalid and in which she asked for a partition of the property covered 
- by those documents. It is said by Dr. Sen Gupta that an application 
dated the zoth of November r911- (Ex. Z 18), shows that Aberjan 
Bibi must have accepted the mutwalliship. This application was, 
however, a document in which Samiruddin had asked that he and 
Aberjan Bibi might be registered as joint mutwallis in respect of the 
Rowland Road property in the assessment book of the Corporation 
of Calcutta. It contains no indication to show that Aberjan Bibi 
ever consented to such an application being made and, in view of 
the fact that she must at this time have been taking steps in con- 
nection with the institution of her Suit No. 36 of 1912, it is not 
unlikely that this document was presented to the authorities of the 
Calcutta Corporation by Samiruddin in order to create evidence 
which might possibly be useful to him in connection with the suit 
which Aberjan Bibi was going to institute against him. Her sub- 
Sequent conduct in connection with the suit by which she obtained 
a partition with Karim Bux of the alleged wakf properties on the 
basis that they were secular in character, and the fact that she took 
possession of her share of the properties on this basis and executed 
„a hebabilewaj in respect of the Rowland Road property are also 
circumstances which indicate conclusively that Aberjan Bibi never 
: accepted the office of mutwalli. On the contrary, she set up title 
„hostile to the wakf estate in respect of the property which fell to her 
share as a result of the decree in Suit No. 36 of rg1z. There is 
some evidence that she concerned herself at various times with 


v (1) (1937) L. R. 64 L A, 203 ; 65 C. L. J. 572, 
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certain matters connected with the maintenance of the mosque 


“which was built by Juman Mistry. This, however, appears to have 


been due to the fact that, under the decree (Ex. 3) in Title Suit 
No. 36 of r972, some specified properties had been charged with a 
sum of money for the maintenance of the mosque and for meeting 
certain religious expenses and it had been ordered that Aberjan 
Bibi would be “in sole charge of the said mosque, burial ground, 
and the properties so set apart for the mosque as described in 
Schedule C of this decree, and that she do collect rents thereof, pay 
Government collectorate revenue and taxes etc. , therefor, repair the 
mosque and maintain the said properties and carry out the religious 
festivals at the said mosque and supervise and perform all necessary 
work relating thereto.” ‘I'he creation of this charge and the direc- 
tion whereby Aberjan Bibi was made responsible fu: expenditure 
connected with the mosque, the burial ground and certain religious 
ceremonies did not have the effect of makirig her a mutwalli of the 
estate, but merely made her responsil:le for ensuring that the income 
which had been charged on some properties for the abovementioned 
purposes was properly expended. In our view, therefore, Aberjan 
Bibi was never the mutwalli of the wakf estate created by Juman 
Mistry and Umer Ali and never acted as such. 


In these circumstances the only Article in Schedule I of the 
Limitation Act which can have any application to the present: case 
is Article 144 which provides that the period of limitation for a 
person who sues “ for possession of immoveable property or any 
interest therein not otherwise specially provided for” shall be 
twelve years from the date “ when the possession of the defendant 
becomes adverse to -the plaintiff’. In view of the provisions of 
Section 28 of the Indian Limitation Act, if it is found that Aberjan 
Bibi and her successors were in adverse possession of the disputed 
property for twelve years continuously with effect from the 2nd of 
March, 1917, they must be held to have perfected their title 
thereto. 


The cases upon which Dr. Sen Gupta relies have no applica- 
tion as regards transfers by persons who profess to make the 
transfers in their own right and in a secular capacity. In the 
present case the date of the death of Aberjan or of an order 
purporting to remove her from the mutwalliship is immaterial. 
The important date to consider is the date on which she obtained 
possession of the property in suit in the assertion of-a hostile 
title to the wakf. It was pointed out by Mukerji and Guha, JJ. 
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in the case of Dedendra Nath Sadhukhan v. Nakarmai Jalan (x) 
that in that particular case adverse possession in respect of wakf 
property sold by a person in his secular capacity accrued in favour 
of the vendee with effect fromthe date of the alienation. On the 
same principle. in our view, the adverse possession of the predeces- 
sor of the. plaintiffs will begin on tHe 2nd of March, 1913, the date 
on which Aberjan Bibi took possession of the disputed property. 
As pointed out by Sir George Rankin in. the case of Zhe Mosque 
known as Masjid Shahid Ganj v. Shiromani Gurdwara Parbandhak 
Committee, Amritsar (2), “It is impossible to read into the 
modern Limitation Acts any exception for property made wakf 
for the purposes of a. mosque whether the purpose be merely to 
provide money for the upkeep and conduct of a mosque or to 
provide a site and building for the purpose * * * * The 
property now in question having been possessed by Sikhs adversely 
to ‘the wakf and to all interests thereunder for more than twelve 
years, the right of the mutwali to possession for the purposes of 
the wakf came to an end under Article 144 of the Limitation Act, 
and the title derived under the dedication from the settlor or 
wakif became extinct under Section 28. * * * * * But if 
the title conferred by the settlor has come to an end by reason 


that for the statutory period no one has .sued to eject a person- 


possessing .adversely to the wakf and every interest thereunder the 
rights of all beneficiaries h ave gone.” 

It remains, therefore, to be seen whether the possession of Aber- 
jan Bibi and. her successors with effect:from the and of March, 1913 
-has been of a nature and character sufficient to result in the perfec- 
tion of their title before Fateh. Nasib got possession of the dis- 
puted property, as admitted by the plaintiffs, in 1928. In this 
connection, Dr. Sen Gupta has referred to the case of Maharaja 
_Sristhandra Nandy v, Baijnath Jugal Kishore (3), in which the 
Privy Council restate the general principles of the law with regard 
to adverse possession, which are conveniently summarised in the 
judgment of the Judicial Committee in the case of Secretary of 
State for India in Council v, Debendra Lal Khan (4), as follows: 
“As to what constitutes adverse possession, a subject which 
formed the topic of some discussion in the case, their Lordships 
adopt the language of Lord Robertson in delivering the judgment 


(1) (1929) 51-C. L. J. 547; 34C. W. N. 408: 
(2) (1940) L. R. 67 1. A, 251 ; 73 C. L. J. 199 (209-211, 212). 
(3) (1934) 61 C. L. J. 96 ; 39 C. W. N, 332. 

~ (4) (1933) L. R. 61'I. A. 78 ; 59 C. L. J. 56 (59260. ) 
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of the Board in Kadhamoni Debi v. Collector of Khulna (1) at 
p. 140 where his Lordship said that ‘the possession required must 
be adequate in continuity, in publicity and in extent to show that 
it is possession adverse to the competitor’. The classical require- 
ment is that the possession should be mec vi mec clam, nec precario. 
Mr. Dunne for the Crown appeared to desiderate that the adverse 
possession should be shown to have been brought to the know- 
ledge of the Crown, but in their Lordships’ opinion there is no 
authority for this requirement. It is sufficient that the possession 
be overt and without any attempt at concealment, so that the 
person against whom time is running ought, if he exercises duc 
vigilance, to be aware of what is happening. * * * * * It 
may be added that it is not necessary in order to establish adverse 
possession that the proof of acts of possession should cover every 
moment of the requisite period. * * * * ‘The fact of posses- 
sion may be continuous though the several acts of posses- 
sion are at considerable intervals. How many acts will infer the 
fact is a question of proof and presumption independent of pres- 
cription ’ ; (Millar on Prescription, 56). The nature of the requi- 
site possession must necessarily vary with the nature of the subject 
possessed. The fossession must be the kind of possession of 
which the particular subject is susceptible”. It was also pointed 
out by the Judicial Committee in the case of Kumar Basanta Roy 
v. Secretary of State for India in Council (2), “ An exclusive 
adverse possession for a sufficient period may be made out, in 
spite of occasional acts done by the former owner on the ground 
for a specific purpose from time to time”, .Further, in the case of 
Nageshwar Bux Roy v, Bengal ‘Coal Company, Limited (3), their 
Lordships stated they were not at all disposed to negative or to 
weaken the principle that as a general rule where title is founded 
on an adverse possession the title will be limited to that area of 
which actual possession has been enjoyed. But the application 
of this general rule must depend upon the facts of the particular 
case”, We must, therefore, consider by reference to the evidence 
whether the plaintiffs Eave succeeded in establishing their title to 
the disputed property by reason of adverse possession. 

In discussing issue No. 5 with regard to the question of limita- 
tion, the learned Subordinate Judge examined in considerable detail 
the oral and documentary evidence which was adduced in this case, 


(1) (1900) L. R. 27 1. A, 136 (140); I. L. R. 27 Cale. 943 (9f0). 
(2) (1917) L. R. 44 I. A. 104; I. L. R. 44 Cale. 858 ; 25 C. L. J. 487 (497). 
(3) (1930) I. R. 581. A, 29; 53 C. L. J. 487, 
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and this evidence was also placed before us by the learned Adyo- 
cates on both sides. The learned Subordinate Judge had the 
advantage of observing the demeanour of the witnesses who testi- 
fied before him, and we arz not prepered to dissent from the con- 
clusion at which he has arrived that the evidence of the plaintiffs’ 
Witnesses was superior to that which was given on behalf of Fateh 
Nasib. The learned Subordinate Judge considered that these 
witnesses had proved the possession of Badaruddin Ahmed and 
Mahananda Nandy, and he arrived at the conclusion that these 
people had been in possession of the suit lands up to June, 1928 
when Mahananda Nandy became insolvent. His final conclusion 
on this point is as follows: “ The suit lands are a compact plot 
-of land and it is in evidence that Mahananda fenced it with corru- 
‘gated iron sheets. The godowns in this land were in the occupa- 
tion of tenants who were ejected by Mahananda. The remaining 
land was lying patit or vacant. So I must hold that the entire 
land was in the possession of Mahananda and not merely the 
particular plots in which he got decrees for ejectment.” 

In view of the abovementioned findings it is somewhat surprising 
that, with reference to the question of adverse possession the learned 
‘Subordinate Judge decided that the plaintiffs had not been able 
to establish their case on the ground that “The doctrine of con- 
structive possession applies only in favour of a rightful owner and 
must not, asa rule, be extended in favour of a wrongdoer whose 
possession must be confined to the land of which he is actually in 
Occupation.” On this point the learned Subordinate Judge appears 
to have taken too strict a view with regard to the doctrine of con- 
structive possession. The proper test to be applied in acase of 
this nature is whether the predecessors of the plaintiffs for a period 
of twelve years or more exercised such dominion over the property 
in suit as to justify an inference of fact that they were in possession 
of the whole. It was not necessary that they should prove affirma- 
tively that their predecessors had actually been in physical posses- 
sion of every square inch of this land, but it should have been 
considered whether the acts of possession which had been proved 
would legitimately show that the predecessors of the plaintiffs had 
enjoyed dominion over this property in the manner in which such 
dominion is normally exercised. As pointed out by the Privy 
-Council in the case of Mageshwar Bux Roy v. Bengal Coal Company, 
Limited (1), “ there isan undoubted authority for the proposition 
that where a person without any colour of, vright wrongfully takes 


(1) (193°) L. R. 581. A. 29; 53 C. L. J. 487 (491). 
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possession as a trespasser of the property of another, any title which 
he may acquire by adverse possession will be strictly limited to what 
he has actually so possessed. The maxim ‘Tantum prescriptum 


quantum possessum’ is rigorously applied to him - * * 
On the other hand, possession is a question of fact and the extent of 
the possession may be an inference of fact, . * *. .* In 


considering the character and effect of acts of. possession in the 
case of a mineral field, it is necessary to bear in mind the nature of 
the subject and the possession of which it is susceptible.” The 
views expressed by the Privy Council in the case of Secretary of 
State for India in Council v. Debendra Lal Khan (1), were to the 
same effect. 

In a case such as that with which we are now dealing, which 
relates to a compact plot of land, part of which had been let.out 
to tenants and part of which was vacant, it would be sufficient; for 
the plaintiffs to show that fora period of twelve years or more 
their predecessors held the tenanted land through tenants who had 
attorned to them or through licensees whom they had -permitted 
to remain on the land, and that, in respect of untenanted land, 
they had asserted their possession from time to time in some suit- 
able manner, for instance, by taking or selling the produce of such 
land. Mere interference with their possession by the rightful owner 
would not be sufficient to show that they had been dispossessed 
unless such interference had resulted in their being definitely ousted 
from any portion of the land ; Awmar Basanta Kumar Roy v. 
Secretary of State for India in Council (2). ‘There is also authority 
for the proposition that, even if they had .been dispossessed. from a 
certain portion of the land by another trespasser and ultimately 
recovered possession, such dispossession would not be deemed .;to 
constitute a break in their possession ; Dagdu v. Kalu (3). 

In the present case, it is hardly disputed that Aberjan Bibi and, 
after her, Badaruddin Ahmed. were in possession of. the disputed 
property from the znd of March, 1913 until Badaruddin transferred 
it to Mahananda Nandy on the gth of December, 1919. Shortly 
after Aberjan Bibi had been placed in possession of this property 
by the Court on the znd of March, 1913, she applied for the 
registration of her name in the Collectorate records (Ext. 6) on the 
rath of June, 1913, and similar steps were, taken by Badaruddin 
Ahmed on the 18th of February, 1914, after the property had 

(1) (1933) L. R. 61 I. A. 78 ; 59 C. L. J. 56. 


(2) (1917) L. R. 44 I. A. 1045 L L. R. 44 Calc. 858 ; 25 C. L. J. 487. 
(3) (1897) I. L. R, 22 Bom, 733. 
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been transferred to him (Ext. 7). The oral evidence makes it 
clear that until 1919 rent was realised by Badaruddin Ahmed 
either on behalf of -Aberjan Bibi or, after the execution of - the 
hebabilewaj on the 22nd of June, 1913, on his own behalf. There 
is also evidence to show that Badaruddin Ahmed paid the Cor- 
poration rates in respect of this property (Ext. 48) during a 
considerable portion of the period when he was in possession. 
It must also be remembered that in Suit No. 190 of 1915, which 
‘was instituted by Samiruddin and certain other persons, Badaruddin 
Ahmed was impleaded as a defendant on the ground that a 
part of the wakf property had been transferred to him and the 
‘plaintiffs asked for joint possession of the property in suit with 
Aberjan Bibi. The logical inference, therefore, is that at that 
time Aberjan B:bi or her transferees were in possession of the 
disputed property and the plaintiffs were out of possession. 

Further, with reference to the possession of Badaruddin Ahmed 
there is evidence on the record, which was believed by the learned 
Subordinate Judge, to the effect that he had taken the fruit of the 
trees on the land and settled the date and palm trees with certain 
“ persons.. This evidence we. are not prepared to disbelieve. With 
regard to this part of the case, therefore, we consider that it has 
-been proved that Aberjan Bibi and Badaruddin Ahmed were in 
-continuous adverse possession of the property in suit from the 2nd 
of March, 1913, until the oth of December, 1919. 

: Dr. Sen -Gupta’s: main argument with regard to the evidence 
which has been given in connection with adverse possession of 
the plaintiffs’ predecessors is that Mahananda Nandy never actually 
succeeded in obtaining possession -of the property in suit until he 
had ejected the tenants on the land, who had refused to ack- 
‘nowledge him as their landlord. The evidence, however, indicates 
that the tenants who were actually on the property at the time 
of the conveyance to Mahananda Nandy actually attorned to the 
latter as their landlord. If the testimony of Chandi Charan 
„Hazra P. W. q, is read in the light of the requisitions with regard 
to the vendor’s title (Ext. 64) and Messrs. H. N. Dutt’s bill of 
costs (Ext. 63), dated the 21st of . January, 1920, it would appear 
-that all the tenants who were actually on the land at the time 
wrote letters in which they attorned to Mahananda Nandy as 
their landlord and that. Basiruddin, who was a licensee in respect 
-of a portion of premises No. 3, Rowland Road, gave an under- 
taking that he would. vacate the land . occupied -by him. when 
tequested to do so, 
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As regards Basiruddin, Mahananda Nandy took steps to eject 
him by instituting ejectment Suit No. 357 of 1920, and the judg- 
ment in that suit’ (Ext. 8), dated the 28th of February, 1922, 
shows that this man was ejected from two cottas of land on the 
footing that he was Mahananda’s licensee. After certain further 
litigation with regard to this particular plot of land, Mahananda 
Nandy ultimately obtained delivery of possession on the 8th of 
July, 1922, (Ext. 11). On the 12th of May, 1922, Abdul Alim 
Abed had instituted a suit for an injunction against Mahananda 
to restrain him from executing the decree which he had obtained 
in Suit No. 357 of 1920 and for a declaration to the effect that 
the decree in that suit was not binding on Abdul Alim Abed. 
This suit was finally dismissed by the Second Munsif of Alipore 
on the rsth of May, 1923, (Ext. 22), and in his judgment the 
learned Munsif noted that the defendant had already taken posses- 
sion of the land in suit by demolishing the huts standing thereon 
and was admittedly in possession of the land before the written 
statement had been filed. 


With regard to the tenants, there is no reason for disbelieving 
the evidence on the record to the effect that they actually paid z 
rent to Mahananda Nandy for the first year or two after he had 
‘bought the property from Badaruddin Ahmed. It appears, how- 
ever, that from about the beginning of 1921 Abdul Alim Abed 
succeeded in inducing some of these tenants to execute kabuliats 
in his favour. Some of these documents have been accepted as 
evidence in this case namely, 


(1) (Ext. Zro) dated the 8th March, 1921, a Kabuliat executed 
by Bishan Singh in favour of Abdul Alim Abed ; 


(2) (Ext. Zit) of the same date, executed by Kartar 


Singh ; 


(3) (Ext. Z12) of the same date, executed by Dalip Singh ; 
(4) (Ext. Z13) of the same date, executed by Pala Singh and 
(5) (Ext. Z14) dated the roth of March, 1921, executed by 


Bishan Singh. 


This action which was taken by Abdul Alim Abed, together 
with his conduct in connection with certain criminal cases which 
will presently be discussed, merely indicates that Abdul Alim Abed 


was endeavouring at this time to reassert the wakf character of the 


property and to cause as much trouble as possible to Mahananda 
Nandy, probably in view of the fact that ke had decided to 
institute Suit No. 153 of 1922, which was at first numbered Suit 
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No. 150 of 1921, the plaint of which was filed on the 28th of ` 


May, 1921. 


It seems to have been on account of the abovementioned steps 
taken by Abdul Alim Abed that Mahananda Nandy instituted 
certain rent suits against the tenants who had discontinued payment 
of rent to him. The first of these suits was Rent Suit No. 1073 
of 1921 against Narayan Singh and Bishan Singh, in which the 
plaintiff sought to recover arrears of rent for January and February 
1921 (Ext. 15). Had these persons not paid rent in respect of 
any of the previous months there is no reason to suppose that the 
arrears for such period would not have been claimed in this suit. 
The suit was withdrawn against Narayan Singh on the roth of 
April 1922 and was decreed ex parte against Bishan Singh on the 
28th of January 1922 (Ext. 75). 

The next of these suits was Suit No. :252 of 1921 against Kripa 
Singh, in which the plaintiff sought to recover arrears of rent for 
the- period from April to June 1921. The suit was decreed on the 
5th of July, 1922. 


Subsequently, ejectment Suit No. 805 of 1922 was filed against 
Bishan Singh and another Suit No. 883 of 1922 against Pala Singh, 
As regards the latter tenant, the plaintiff claimed arrears of rent and 
damages for the period from April 1921 to May 1922. ` The plaintiff 
obtained decrees, in both these suits (Exhibits 12 and 13), which he 
put into execution. 

Having regard to the nature of the abovementioned proceedings, 
it is quite clear that Mahananda Nandy was in possession of the 
tenanted portion of the land in suit through tenants, and the mere 
fact that some of these tenants had become refractory could not 
have the effect of interfering with his possession in view of the 
general principles of estoppel laid down in section 116 of the 
Evidence Act. Similarly, the possession of Basiruddin in respect of 
a two cotta plot in premises No. 3, Rowland Road was merely the 
possession of Mahananda Nandy. 

With regard to premises No. 3 Rowland Road, it is, however, 
argued by Dr. Sen Gupta that Abdul Alim Abed actually succeeded 
in getting possession of these premises, On this point the evidence 

‘is merely to the effect that Abdul Alim Abed built some sort of a 
hut on Basiruddin’s land, and it appears to have been in respect 
of this building that he obtained sanction from the Calcutta Corpo- 
ration on the 23rd of November, 1921 (Ext. Z8), and a document, 
dated the r3th February, r922 (Ext. Z2z0), shows that a notice 
under Section 451 of the Calcutta Municipal Act was served on 
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Civit. him in respect of some unauthorised work at 3 Rowland Road 
1941. on the 26th of January, 1922. It is true that Abdul Alim Abed 
Fateh Nasib had formerly lived under the protection of Aberjan Bibi at a 
Swarup Chand house situated at 3, Rowland Road,`but the evidence indicates 


Hukum Chand that he left this house in 1917 or 1918 and the building was subse- 
(Firm). quently demolished by Basiruddin. - Even if it be admitted that 
Edgley, F. he erected a huton this land in 192r, it is clear that he did so 

— merely as the licensee of Basiruddin who was himself the licensee 
of Mahananda Nandy, and it cannot possibly be contended that 
any possession which he may have obtained enured to his own 
benefit. In any case, the period of Abdul Alim Abed’s occupation 
of the hut must have been of short duration, as the huts which 
stood on this plot of land were demolished when Mahananda_ exe- 
cuted his decree against Basiruddin on the 8th July, 1922. 

Dr. Sen Gupta has referred to certain criminal cases between 
the predecessors of the plaintiff and Abdul Alim Abed, which began 
with a complaint filed by Badaruddin Ahmed on the rth of 
October, 1919 to the effect that Abdul Alim Abed and other 
persons had trespassed upon premises Nos. 2 and 3 Rowland Road. 
In this case Abdul Alim Abed and Fatch Nasib were acquitted 
on the 22nd of July, 1320 (Ext. Z42). Again, on the roth of April, 
1922 Mahananda Nandy appears to have obtained an order under 
Section 144 of the’ Code of Criminal Procedure against Abdul 
Alim Abed and Fateh Nasib on the allegation that they were 
trying to disturb his possession of the Rowland Road property 
by forcibly erecting a hut thereon. This probably has reference to 
the hut which has already been mentioned in connection with the 
plot of land ir respect of which Basiruddin was a licensee. It 
certainly cannot be said that any of these criminal proceedings 
indicate that Abdul Alim Abed or Fateh Nasib was in possession 
of any portion of the Rowland Road property. They merely indi- 
cate that these persons were endeavouring to disturb the -possession 
of Badaruddin Ahmed and Mahananda Nandy. 

Tf the oral evidence is read in the light of the documents which 
have been filed in’ this case, there is no doubt that, after his 
purchase from Badaruddin Ahmed, Mahananda Nandy remained 
in full and open possession of the Rowland Road property in every 
way by which such property is capable of being possessed. For 
instance, there is evidence which cannot be rejected to the effect 
that he actually placed a fence round the whole of this property 
during the period of his possession, although the exact date when 
the fence was erected has not been mentioned. There is also 
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evidence as regards the vacant land to the effect that Mahananda 
took fruit from the trees and settled the trees with various persons 
and that he allowed horses to be trained on this portion of the 
land. We are satisfied that his possession continued until his 
firm were adjudicated insolvent on the 14th of June 1928 when 
Fateh Nasib admittedly obtained possession of the property in 
sult. 


We, therefore, arrive at the conclusion that all the necessary 
elements with regard to the adverse possession of their predecessors 
for a period of more than twelve years have been established by 
the plaintiffs in this case. It follows, therefore, that, as they were 
holding adversely to the wakf estate, the title of that estate has 
become extinguished in view of the provisions of Article 144 of 
the Limitation Act read with Section 28 of that Act. The plain- 
tiffs have been able to establish all the requisite links as regards 
their title to this property. They are, therefore, entitled to succeed 
in the suit out of which this appeal arises on grounds other than 
those on which the suit was decided in their favour by the learned 
Subordinate Judge. 

This appeal is, therefore, dismissed with costs. The appellant 
was allowed to file his appeal in forma pauperis. We therefore 
direct him to pay the requisite court fees, namely, Rs. 2737-8 as.-op. 
only under Order 33, rule 11 of the Code of Civil Procedure read 
with Order 44, rule 1 of the Code. 


„Biswas, J. :—I agree. 


ATM Appeal dismissed, 
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CIVIL REVISION. ` 


Before Mr. Justice AGAR. Henderson. 


Civa. AMJAD TALUKDAR i 
me yes 

May, 1, 5. ROHINI KANTA BHATTACHARYYA 
a l AND OTHERS,* 


Bengal Tenancy Act (VIII of 1885 as amended by Act VI of 1938), Section 26F— 
Landlord purchasing the portion of the tenancy right in an occupancy hold- 
ing, if entitled to pre-empt—Merger—Bengal Te enancy Act; Section 22. 

A purchaser of an 8 annas share in a tenancy comprising an Occupancy 
holding although he is also a landlord is entitled to pre-emption under Section 


26F of the Bengal Tenancy Act, there having been no merger of the tenancy 
interest with the landlord’s interest. 


Applicaticn for Revision under Section 11 5 of the Code of 
Civil Procedure. 

The material facts will appear from the judgment. 

Mesirs. Hemendra Kumar Das, Ramendra Chandra Roy and 
Chandra Nath Mukherjee for the Petitioner. 

Mr. Abani Kanta Roy for the Opposite Parties. 


. C. A. V. 
‘Thé judgment of the Court was as follows : 


Mei = This is a Rule calling upon the éppdsite parties to show catise 
Seis why an order of the Courts below allowing the application of oppo- 
site parties Nos. 1 and 2 for pre emption should not be set aside. 
The question for determination is whether Opposite parties Nos. 1 
and 2 were co-sharers of opposite parties Nos. 5 and 6, petitioner’s 
vendors, within the meaning of Section 26F of the Bengal 
Tenancy Act. Opposite parties Nos. x to 4 purchased 8 annas 
share in the tenancy. They are also the landlords. The conten- 
tion made on behalf of the petitioner is that this deprives them of 
the right to pre empt. 
The Munsif held that inasmuch as there was no merger, the 
‘tenancy still exists. The petitioners have a share in it and conse- 
quently this right to preempt. “In Support of the Rule Mr. Das 
relies on the definition of “tenant” in the Bengal Tenancy Act, 
which apparently excludes the idea of a man holding land under 
himself. The Subordinate Judge got over the difficulty by pointing 


* Civil Revision Case No. 1142 of 1940, against the order of P. C, Ghosh, 
Esq., Subordinate Judge of Mymensingh, dated arst May, 1940 affirming that 
of Khetradas Banerjee, Esq., Munsiff, Netrakona, dated the 3rd February, 1940. 
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out that each of the petitioners holds under his co-sharers. On 
this view the sole landlord has no right to. preempt while a 
co-sharer landlord has. 


In my judgment the view taken by the lear ned “Munsif is right. 
There has admittedly been no merger, ‘and accordingly the occu- 
pancy holding still exists. If opposite parties Nos. r to 4 have 
no interest in it on account of the fact that they are the landlords, 
then it must belong entirely to opposite parties ‘Nos. 5 and 6. 
This is absurd, as their share, is" admittedly 3 annas. Under the 
provisions of Section 22 of the Bengal ‘Tenancy Act the interest 
of opposite parties Nos. 1 to’ 4 as landlords has been kept distinct 
from their interests as tendnts? They were, therefote, co-sharers 
of opposite parties Nos. 5-and' 6. i 


The Rulet .is discharged'with costs to opposite parties. Nos. 1 
and 2,—hearing-fee one gold mohur. 


P. R. l Rule discharged. 


Before Mr. Justice A. G. R. Henderson. 


AJIT KUMAR DAS 
v. 
‘ANUKUL CHANDRA BASU.* 


Bengal Non-Agricultural Tenancy Act (IX B. C, of 1940) Section 2— Non- 
agricultural tenant’, definition—Tenant with respect to land and buildings, 


Where it appeared that a tenant was a tenant both in respect of land and 
buildings thal would be sufficient to exclude him from the definition of ‘non- 
agricultural tenant’ in Section 2 of the Bengal Non-Agricultural Tenancy Act 
inspite of the fact that such tenant erected three ekchala sheds on the land. 

Application for Revision under Section 115 of the Code of 
Civil Procedure. 


The material facts will appear from the judgment. 
Messrs. Prokash Chandra Pakrashi, Phanibhusan Chakravarti 
and fash Bekari Mazumdar for the Petitioner. 


* Civil Revision Case No. 1260 of 1940, against the orders of A. F. H. Rah- 
man, Esq., District Judge of Dacca, dated the 24th June, ith and 13th July, 
1940. 
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Messrs, Abinash Chandra Ghose and Sachindra Kumar Roy for 
the Opposite Party. 


The judgment of the Court was as follows : . 


This is a Rule calling upon the opposite party to show cause 
why the District Judge should not proceed to hear and determine 
an appeal. The appeal has been stayed under the provisions “of 
the Bengal Non-Agricultural Tenancy Act. B 


As in my opinion this Rule must be made absolute on the 
third ground, it is not necessary to consider the first and the second. 
The point raised in the third ground is that the defendant is not a 
non-agricultural tenant within the meaning of the Act. 


The relevant words in Section 2 are as follows : ; i 


aee but does not include a tenant who so holds a non- 
agricultural land together with any structure thereon erected or 
owned by the person under whom such tenant holds or by the 


superior or predecessor-in-interest of such’ person.” 


It is not disputed that the opposite party is the tenant of both 
the land and buildings. It appears that he has erected three sheds 
which are known e&chalas. The contention made on his behalf: 
is that that is sufficient to bring him within the meaning of a non- 
agricultural tenant. I need hardly say that that contention is not 
supported by the words used in the definition. 


The Rule is accordingly made absolute and the lower Appel- 
late Court is directed to hear the appeal. The petitioner will 
get his costs of this Rule,—hearing-fee, one gold mohur. 


P. R- Rule made absolute. 


ere 


VoL, .73-] HIGH COURT. 
Before Mr. Justice A. G. R. Henderson. 


HAFIZUR RAHMAN HOWLADAR 
; v. 
Md. AMJAD ALI TALUKDAR* 


Bengal Tenancy /ct (VIII of 1885 as amended by Act V1 of 1938), section 26 E 
Subsection (2)—‘Consideration money’, meaning of—Actual sum advanced on 
the kobala as cash. 


' ‘The ‘consideration *money’ in subsection (2) of section 26F of the Bengal 
Tenancy Act means the consideration money as stated in the notice of 
. transfer, 


So where {rom the actual notice it transpired that a sum was paid in cash 
for the kobala and a further sum was unpaid on t ne ground that it was due on 
the encumbrance : | 


Held, that the sum that was actually paid was to be deemed to be the consi- 
deration money stated in the notice. 
Application for Revision under section 115 of the Code of 
Civil Procedure. 


The material facts will appear from the judgment. 


Dr. N. C. Sen Gupta and Mr. Obaidul Hug for the Peti- 
tioner. 


Mr. Jitendra Nath Guha for the Opposite Party. 
C. A. V. 


The judgme nt of the Court was as follows : 

The question raised in this Rule is whether the petitioner is 
to deposit Rs. 430 or Rs. 1180 before he is entitled to pre-empt 
under section 26 F of the Bengal Tenancy Act. It depends upon 
the meaning to be attached to the words “consideration money or 
value of the share transferred” in sub-section (2). 

It appears that there is an incumbrance on the property. 
Under sub-section 7, the petitioner will acquire the property 
subject to incumbrances. The opposite party is attempting to 
compel the petitioner to re-imburse him for an incumbrance which 
he has failed to discharge. 

It is common ground that the fetitioner must deposit the con- 
sideration money as stated in the notice. The question therefore 
is what was the consideration money Sen i in the notice which was 
served upon the petitioner. 


*Civil Revision Case No. 1478 of 1940, against the order of S. S. R. 
Hatiangadi, Esq., District Judge of Bakerganj (Barisal), dated 28th June, 1940, 
affirming that of Manindra Nath Gon, Esq,. Sub-Divisional Munsiff at latua- 
khali, dated 16th February, 1940. 


May, 6. 
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It appears from the kobala that the parties valued the proe 
perty at Rs. rr80 free from incumbrances. The existence of an 
incumbrance was mentioned but no details were given with regard 
to it. Then from the actual notice, it transpires that Rs. 430 
was paid in cash and Rs. 750 was unpaid on the ground that it is 
due on the incumbrance. Now if the meaning of, the notice was 
that Rs, 1180 was the consideration money, then there was no point 
whatever in giving all these details. The interpretation which the 
opposite party seeks to put upon the notice implies the absurdity 
that the value of the equity of redemption is the same as the value 
of the property free from incumbrances. No injustice will be done 
to the opposite party. If he has paid off any incumbrance, he is 
entitled to make a claim under sub-section 3. : tke 

The Rule is accordingly made absolute. The order of ‘the 
courts below is set aside. The Munsiff is directed to make an order 
in.favour of the petitioner in accordance with law. The opposite 
party will pay the costs of the petitioner in all courts. The hearing 
fee is assessed at one gold mohur. tet 


P. R. Lule made absolute- 


APPELLATE CIVIL. 


Before Mr. Justice Syed Nasim Ali and Mr. Justice 
l R. B. Pal. 


SARADINDU SEKHAR BANERJEE ` 
v. Cor 


LALIT MOHAN MAZUMDAR 7 
AND ANOTHER.* 


Bengal Money Lenders Act (X B. Cy of 1940)—Unpaid purchase money 
forming the consideration for bond—Such bond, if would come under the 
Bengal Monoy Lenders Act—Debt, if always a loan, ~ 


A bond, the consideration of which is the unpaid purchase money. on account 
of a purchase by the defendant from the plaintiff would not come within the 
operation of the Bengal Money Lender’ Act, it being only a debt and not a 
loan or transaction. 


* Appeal from Original Decree No. 118 of 1938 against the decree of 
Nikunja Behari Benerjee, Esq., Subordinate Judge, Second Court, 24-Parganas 
(Alipore) dated the 26th of January, 1938, ; : i 
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Every loan is a debt but every debt. is not a loan. Civit. 

Appeal by the Defendant. 1941. 

Suit to enforce an instalment bond. Saradindu Sekhar 
y ; X Banerjee 

The material facts will appear from the judgment. v 


Messrs, Apurba Charan Mukherji and Rabiranjan Das Gupta V" Monari Mazum 
for the Appellant. 


Mr. Binayak Nath Banerji for the Respondents. 





C. A. V. 

The judgment-of the Court was as follows : 

This is an appeal by the defendant in a suit to enforce an 
instalment bond dated zgth February, 1342 B. S.* May, 13. 

The consideration of the bond in suit is the balance of the 
purchase money due from the defendant to the plaintiff on account 
of the purchase by the defendant from the plaintiff of certain 
zemindari, putni and darputni properties. The money secured 
by the bond is stated in the bond to be payable in two instalments 
in the year 1342, one in the month of Ashar and the other in the 
month of Aswin. . 

Plaintiff’s case is that the agreement was that the money would 
be repaid in two instalments in the year 1343 B. S. but through 
mistake of the ‘scribe instead of the year 1343 B. S. 1342 B. S. was 
written in the bond. The defendant admits that the scribe made a 
mistake but his case is that the agreement was that he would 
repay in two instalments in the year 1346 B.S, The learned Judge 
has accepted the plaintiffs case. The evidence of P. W. 1 and 
P. W. 2 supports the finding of the Judge. The learned Judge 
has believed the evidence of the two witnesses and we see no 
reason to disbelieve them. . 

It is contended on behalf of the appellant that the appellant 

‘is entitled to the benefit of the Bengal Money Lenders Act, 1940. 
The Act deals with money-lending and money-lenders, Leaving 
the purchase money unpaid is leaving a debt unpaid. Every loan 
is a debt but debt is not a loan. The purchase money due to the 
plaintiff is a debt due to the plaintiff but is not a loan or a transac- 
tion which is in substance a loan. This view finds support from 
the definition of “ borrower ” in the Act. 

We are, therefore, of opinion, that the appellant is not entitled 
to get any relief under the Bengal Money Lenders Act. 

The appeal-accordingly fails and is dismissed with costs, 


P. R. Appeal dismissed, 





Civit, 


1941, 
January, 22, 
April, I, 2, 





23 
KE 


: 


D 
2 


24 


3. 


I 
THE CALCUTTA LAW JOURNAL. [ VoL. 73. 


Before Mr. Justice R. C. Mitter and Mr. Justia X. 
A. Khundkar. 


SRIJIB NYAYATIRTHA, SECRETARY AND OTHERS 
v. 
-SREEMAT DANDY SWAMI JAGANNATH ASRAM, 
MAHANT MAHARAJ OF TARAKESWAR AND OTHERS.* 


Appeal, if lies—Order interpreting scheme prepared under section 92 of the Code 
of Civil Procedure (Act V of 1908)—Order finally deciding the rights of 
parties under the scheme—Revision—Civil Précedurs Code, Section 115 (c)— 
Order deciding only some of the questions between the parties—Questions 
not decided, dependent on questions decided—Mohunt, powers of. 


The right of appeal is a creatur2 of statute. When no such right is expressly 
given by the statute, it does not exist. An order interpreting a scheme framed 
in a suit instituted under section 92 of the Code of Civil Procedure, or giving 
directions for carrying out the provisions of the scheme is not one passed in 
execution under section 47 of the Code of Civil Procedure. 


Sevak Feranchod Bhogilal v. Dakore Temple Committee (1) and’ Sivaram 
Dubai v, Rajagopal Misra (2) referred to. 


But an appeal lies against an order of the District Judge finally adjudicating 
the rights of Mohunt and committee under the scheme in a pending suit between 
them, who may be regarded as parties to the suit, 


r 


If it be held that the appeal is incompetent, a revision under section 115(c) 
of the Code of Civil Procedure lies against an order of the District Judge, which 
did not decide al! the questions between the parties, though they depend 
on questions decided. In such revision the High Court can revise all the questions 
between the parties. i a 


Under the general law the Mohunt is the head of the institution ; it is he 
and he alone who has the power of management and administration over the 
whole institution, over the worship and the properties and all the officers are to 
be under his control and to act according to his direction in all ‘matters con- 
cerning the institution. These powers can be curtailed by the Civil Court in 
a scheme framed under section 92 of the Code of Civil Procedure, but 
only to the extent indicated in the scheme either expressly or by necessary 
implication, 

Satish Chandra Giri v. Dharanidhor Singh Roy (3) referred to. 


A new suit under section 92 of the Code of Civil Procedure lies for the altera- 
tion of the scheme and an order altering the scheme in such a suit is a decree. 


*Appeal from Original Decree No. 96 of 1939, with -Application, against 
the decree of K. C, Chunder Esq., District Judge of Hooghly, dated the 6th 
February; 1939. 

(1) (1925) 41 C. L. J. 628 ; 30 C. W. N. 459 (P. C.) 

(2) (1930) I, L. R. 54 Mad. 315. 

(3) (1939) L. R. 67 L. A. 32 (44); 71 C. L. J. 1 (13). 
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` It'is not beyond the power of the Court which framed the scheme to provide 
‘for its modification by application in' the very suit itself. 
Appeal by six out of nine members of the Committee. 


Application by Mohunt for decision of certain points under the 
provisions of paragraph XVII of the scheme. 


. The-material facts appear from thé judgment. 


Dr. S. C. Basak, Messrs. J. N. Lahiri, Paresh Lal Shome and ° 


Probadh Lal Shome for the Appellants. 


Messrs. B. C Ghosh, Jajneswar Majumdar ana Promode Kumar 
Ghose for Respondents other than No. s. 

Myr. R. P. Mookerjee (Respondent No. 5) in person. 

C. A. V. 
The judgment of the-Court was delivered by 
` Mitter, J. :—This appeal has been filed by six out of nine 
members of the Committee of the Tarakeswar Temple endowment 
„and is directed against the decision of the‘learned District Judge 
of Hughli dated the 6th February, 1939. The Mohant Maharaj 
of the said Temple is.the principal respondent. The remaining 
.three members of the Committee are also respondents but they 
have not taken any active part in the’ proceedings before us. 
There is an alternative application in revision in case it be held 
that no appeal lies. 

Satish Chandra Giri was formerly the Mohant of the endowment. 
Qn account of his mismanagement, breaches’ of trust and for.other 
reasons some members of the public with the requisite sanction 
instituted a suit (No. 28 of 1922) in the Court of the District Judge 
at Hughli under section 92 of the Code of -the Civil Procedure for 
- the removal of the said Mohant, for appointment of a mohant in 
his place, for the framing of a scheme of management and control 
of the trust properties and for other reliefs which it is not necessary 
to detail now. That suit succeeded. It was held the endowment 
was a public one and Satis Cnandra Giri was removed. A scheme 
was framed by the learned District Judge, Mr. K. C. Nag, on the 
oth June, 1930. That scheme with some modifications was 
accepted by this Court by its judgment dated the 24th August, 
1934 In accordance with the said scheme the learned District 
“Judge appointed respondent No. 1 as the mohant. In accordance 
with the directions coritained in the said scheme a committee of 
nine members was formed.. One of them (respondent No. 4) 
resigned while this appeal was’ pending and Mr. Ramaprasad 
Mookerjee has been elected in his place: He ‘has appeared in 
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person and has taken part in the proceedings before us. At this 
stage it is necessary to notice only paragraphs XVII and XVIII 
of the scheme as finally ee by this Court. The said para- 
graphs run thus : 

“XVII—On the cccasion of any doubt, difficulty or disagree- 
mer:t in regard to any work connected with the shrine or its pro- 
perty, it will be competent to the Mohant or the Committee to 
apply to the District Judge in this suit (i. e., Suit No. 28 of 1922) 
for his directions”. 

“XVIII—If in future it is found necessary to make any altera- 
tions in the scheme it will be competent’ to the District Judge to do 
the same upon an application in this suit (Suit No. 28 of 1922) by 
the: Mohant or the Committee”. e 

There was disagreement between the Mohant (respondent No. 1) 
and the majority of the membeis of the Committee -principally 


‘over the appointment of the Chief Superintendent and the’ dis- 


missal of the doctor of hospital at Tarakeswar and ultimately on 
the. 3rd September, 1938, the Mohant applied to the District Judge 
for the decision of certain points under the provisions ‘of paragfaph 


-XVII of the scheme. -He named the members of the Committee 


as opposite parties: The points on which he asked the Court's 


‘decision and reliefs were :— 


(1) Whether the management of the snaom popon Tests 


.with the Mohant or the Committee. 


(2) Whether the Conimittee is ah advisory oily and whether 
it can set aside any or what orders .of the Mohant, and if: 50, under 


what, circumstances. ' - oe ; at fe 


(3)' To confirm his order, ‘passed ` on the Sth “Apih, 1938, 


Appointing Babu Herambo Lal. Sanyal as È hief Superintendent of 
‘the endowed: properties. 


(4) To set aside the whole of the resolution of the Committee 
passed on the 31st August, 1938, for the removal of the medica] 
officer, Babu Sushil Kumar Bhattacharya, of the Tarakeswar hospital 
as ‘illegal, unjust, and without jurisdiction. 


.(5) Fo -set aside resolution. No.:1 passed by- the Coruna 
pn the 3rd June, 1938, a resolition by which a former resolution 
of the Committee which, required the latter to refer certain matters 
to the decision of the Court had ‘been rescinded: 


(6) -For anjorder-from the Court to the effect that the ‘agenda of 
the business of the Committee should ‘have his concurrence and 
signature before circulation and that resolutions passed at meetings 
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of the Committee should ‘be drawn up and signed by the President 
on the very day of the meeting.’ niet 

(7) For a decision ‘as to which of the proposed bye-laws 
should be placed before the Committee and for such other orders 
regulating the procedure of meeting of the Committee as may be 
considered fit. 

By a further petition dated the 4th January, 1939, he prayed 
for it being declared that the order passed by the’ Committee 
suspending Naresh Chandra Bhadury, Assistant Temple Manager 
and confirming the manager were wra vires, improper and unfair. 
This point we will hereafter call the eighth point. 

` The learned District Judge in his order dated the 6th February, 
1939, decided the broad questions, namely those covered by 
points 1 arid 2 only raised before: him and left it to Mohant and 
the Committee to decide for themselves in light of ‘the observations 
he had made in interpreting the scheme “how far each had acted 
reasonably and within his or its province in connection with the 
different disputes that brought the matter before him”. It is 
against this order that six members of the Committes have preferred 
this appeal and have also filed the alternative application in revi- 
sion. Mr. B. C. Ghose appearing for the Mohant has raised two 
preliminary points, namely, 

(1) that the appeal is incompetent and 

(2) that the alternative application in revision is not main- 
tainable. 

We will decide these two preliminary pcints before we enter into 
the merits of the appeal. 

In support of his first point he says that no appeal lies 

(a) because the order in question is not a decree s 

(b) because it cannot be considered as an order passed under 
section 47 of the Code of Civil Procedure. 

(c) because it is not an order specified either in Section 104 or 
Order 43 of the Code of Civil Procedure. 


It is a settled principle of law that the right of appeal isa. 


creature of Statute. When no such right is expressly given by 
the statute it does rot exist. An order interpreting a scheme framed 
in a suit instituted under section 92 of the Civil Procedure Code, 
or giving directions for carrying out the provisions of the scheme 
cannot be regarded as an order passed in execution under section 
47 of the Code of Civil Procedure [Sevak Jeranchod Bhogilal y. 
Daksre Temple Committee (1) ; Sivaram Dubai vy. Rajagopal 


(1) (1925) 41 C. L, J. 628; 30 C, W. N. 459-P. Ç. 
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Misra (1)]. If the order in question is not a decree the appeal would 


be incompetent, as it is not an order made under section 47 nor 
an order specified in section 104 or Order 43 of the Code. ‚The 
first argument only therefore requires consideration, and has 
to be decided on the special facts of this case which we have 
before us. 

There can be no doubt that the learned Judge had been asked 


to decide, and he has in fact decided points ır and 2 mentioned in 
the Mohant’s 
tights of the Mohant and the Committee under the scheme. 


Those points concern the respective 
There 
has thus been an adjudication and a final adjudication so far as 


application. 


the learned District Judge is concerned, upon the rights of the 


Mohant and the Committee. .We cannot accept the contention 
of the learned Counsel ‘of the respondent No. 1 that the learned 
Judge has merely expressed his cġinion on those points. He did 
not, however, as his judgment clearly shows, give any direction 
upon the specific points (Nos. 3 to 8) mentioned in the Mohant’s 
petition, but has decided once for all, as he himself says, the 
general questions which concern the rights of the parties before 
him. His order thus complies. with one part of the definition 
of a decree as given in Section 2 of the Civil Procedure Code. His 
order would, however, bea decree if two further conditions are 
fulfilled, namely, 

(a) if the order had been passed in a suit and 
(b) if the Mohant and the members of the Committes can be 
regarded as parties to that suit. 

_ That the order has been passed ina suit cannot be questioned, 
for suit No. 28 of r922 was expressly kept pending for the purpose 
of enabling the Mohant and the Committee to apply for direc- 
tions under paragraph XVII of this scheme and for the purpose 
of applying for modification of the scheme under paragraph XVIII. 
The cases cited- by Mr. Ghose nainely, Aadibar Rahaman v. 
Saidannessa Bibi (2), Minakshi Naidu v. Subramanya Sastri (3) and 
Santhappa Sethuran v. Govindaswamy Kandiyar (4) are therefore 
distinguishable, for the orders passed by the Court in those cases 
were not passed in swzfs, but on applications—cin the first case.on 
an application by mutwalis to the District Judge as Chief Kazi 
for permission to grant a lease, and in the last two cases on appli- 
cations made under the Religious Endowments Act. The other 


(1) (1930) I. L. R. 54 Mad. 315. 
(2) (1922) 38 C.-L. J. 358. 


(3) (1887) I. L-R. 11 Mad. 26, 
(4) (1916) I. L, R. 40 Mad. 791. ʻ 
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case cited by him, namely, Behari Lal Pundit y. Kedar Nath 
Mullick (1) has no bearing upon the point at issue before us. 
There an application for execution was made by the decree-holder. 
To succeed he had to get rid of a compromise by which satisfac- 
tion of the decree had been entered. He attacked that com- 
promise on the ground that it had been procured by fraud. The 
judgment-debtor urged that the validity of the said compromise 
could not be challenged in execution proceedings but could only 
be so done ina suit filed for the purpose. That contention was 
overruled by the trial Court, which held that the compromise 
could be challenged in that execution proceeding. It is against 
that order that the appeal was filed and it was maintained by 
the judyment-debtor that the order was appealable as it came 
within the purview of section 244 of the Civil Procedure Code ‘of 
1882. This Court held that the appeal was incompetent on the 
ground that the order was not a final order which had the effect 
‘of terminating the execution proceedings in the trial Court. That 
decision only recognises what has been settled that any and 
every order made in the course of execution is not appealable but 
those only which finally determine so far as the trial Court is con- 
cerned the rights of the decree-holder and judgment-debtor [Srinivas 
Prosad Singh v. Kesha Prosad Singh (2) ]. ` 


The only other question that remains for consideration, so far as 
this part of the case is cencerned, is whether the Mahant and the 
members of the, Committee can be regarded as parties in Suit 
No. 28 of 1922, which was kept pending for the purposes mentioned 
in paragraphs XVII and XVIII of the scheme. 

. The learned District Judge has -rightly observed that on the 
authority of precedents cf this Court and some of the other High 
Courts that it was not beyond the power of the Court which framed 
the scheme to provide for the modification of the scheme by an 
application in the very suit itself in which the scheme was framed. 
It is conceded by Mr. Ghose that an order passed by the District 
Judge modifying the scheme. on an application made under 
Paragraph XVIII would be a decree and in our opinion this con- 
cession has been rightly made. A new suit under section 92 of the 
Code of Civil Procedure would lie for - the alteration of the scheme 
and an order altering the scheme -in such a suit would be a decree. 
All that Paragraph XVIII -does is to avoid as far as possible the 
formality of filing a new suit, by providing that the scheme could 

(1) (1891) I. L. R. 18-Cale, 469. 

(2) (1911) 14 C. L., J. 489 (497), 
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CiviL. be altered at the instance of the persons named therein j in Suit 

1942. No. 28 of 1922 itself. The scope of that suit was thus enlarged in a 

Srijib Nyayatirtha, Sense. Ina sense it was not, for the main object of that’suit was 
Secretary proper administration of. the Tarakeswar endowment, The Court 


Sreemat Dandy can under Order I, rule ro of the Civil Procedure Code add parties 
Swami Jagannath and what Paragraph XVIII does is that as soon as an application 
- is made by the Mohant or the members of the Committee he or 
ee they would, so to say, automatically became, parties to Suit No. 28 
of 1922, without the formality of an order under Order J, rule ro. 
The. language of Paragraph XVII closely follows the language of 
Paragraph XVIII and we think that the Mohant and the members of 
the Committee must be regarded as parties tq Suit No. 28 of 1922 
as soon as -an application under the former paragraph is made by 
one with the other or others as opposite parties. This view of ours 
would not necessarily give all orders passed on applications made 
under that paragraph the effect of decrees. Only those orders 
would have that effect which would finally adjudicate the rights of 
the Mohant and of the Committee putin issue. We accordingly 
overrule this preliminary point and hold he the appeal is 
competent. 





Assuming the appeal to be incompetent we hold that the alter- 
native application in revision is maintainable. The learned District 
Judge did not give his decision on all the points which he was 
asked to decide ard which fell within: Paragraph. XVII of the 

~- scheme, but-left them—namely the matters covered by points 3, 4, 7 
and 8—to be decided by the parties. This brings the: case within 
clause (c) of section r15 of the Civil Procedure Code, if not within 
clause (b). Mr. Ghose however submits that on that view we can 
interfere in revision only to the extent of supplying. those omissions 
in the learned District Judge’s order by giving our directions on 
those points and that we cannot consider or reopen in revision the 
points (points 1 and 2) on which the learned District Judge has 
given his decision. We cannot agree with this contention, for a 
consideration of those points (3, 4, 7 and 8) would necessarily involve 
a consideration of points r: and 2 and a reconsideration of the 
learned District Judge’s judgment .on those two points. When 
considering the merits we would indicate to what extent we cannot 
agree with his conclusions on those two points. We are further of 
opinion that if the appeal had been incompetent we would ‘have 
considered the case to be a fit one for the exercise of our revisional 

- powers. We accordingly overrule the second preliminary, objection 
also, - E APE A 
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=: The Committee would be entitled to prescribe its own rules for 
‘the conduct of its meetings. How the agenda is to be prepared, 
signed 'and circulated, how the minutes and proceedings to be 
recorded etc. are matters for the Committee to settle and prescribe 
by its own rules. But in determining the rights and powers of the 
Mohant and the Committee over the endowment (the shrine and 
its properties), we think that certain fundamental principles must be 
kept in sight. Those principles had been formulated by Lord Shaw 
in Ram Prakash’ Das v. Ananda Das (1) and were reiterated with 
approval by the Right Hon’ble Mr. M. R. Jayakar in’ Savish 


‘Chandra Giri v. Dharaniudhar Singh Roy (2). “The Mohant is the’ 


head of the institution. He sits upon the gaddi ; he initiates candi- 
dates into the mysteries of the cult ; he superintends the worship 
of thè idol and the accustomed spiritual rites ; he manages the pro- 
perty of the institution ; he administers its affairs 3 and the whole 
assets are vested in him as owner thereof in trust for the institution 
itself.” Under the gencral law the Mohant is the head of the 
institution ; itis he and he alone who has the power of management 
and administration over the whole institution, over the worship and 
the properties and all the officers are to be under his control and to 
act-aécording:to his direction in all matters concerning ‘the institu- 
tion? ‘These powers cari be curtailèd by the Civil Court in a scheme 
framed: under sectioh 92 of Civil Procédure Code, but only to'the 
extent ihdicafed’ ‘in the schemié either expréssly or by’ necessary 
implication. “The claim of the members of the Committee as laid in 
the case before us, that the ‘Committee is supreme in all matters 
‘concetning the ‘management of the properties of the institution, that 
tHe Mohant'is subétdinate to the Committee and that all the resi- 
‘duary powers ‘beyond those which have been specially given to’ the 
Committee by the scheme, ate’ in the Committee. and’ not” in thé 
Mohant, cannot be supported. We think that the correct position is 
that the Mobhant is the stipreme-head of Tarakeswar ‘endowment’; he 
is: not subordinate to~afiy ‘oné, that’ all powers ' coricerniing’ ‘thé 
management ‘6f ‘the shrine and°the properties of the endowment are 
in him, and all:powers incidental to or- necessary for the manage- 
ment‘of the worship’and the properties are in him; save and éxdept 
those powers which have been taken away from him either in expréss 
terms or byhecessary-implication by the ‘scheme itself and vested 
inthe Comniittee, conveniéntly termed the Committee of manage- 
ment. ’ -Bearing!'in view -these principles we will ‘now’ construe the 


(1) (1916) L. R. BLA 73 (76) ;'24°C. L. i 1 16 (119-120), 


(a) tro) L. B. 67 (A, 42 (44); 70 Cl L.J. 1 (12). ` 
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-scheme. The paragraphs of the scheme which have conferred rights 


ard powers on the Committee are paragraphs IX, X, XI, XII and — 
XV. We will hereafter define the rights and powers conferred on 


„the Committee’ by those paragraphs with as much precision as is 
-possible or desirable. The rights and powers conferred ty those 


paragraphs and in respect of the subjects mentioned therein as also 
rights and powers incidental or necessary to the exercise of those 
powers expressly given to the Committee by those paragraphs ‘of the 
scheme, belong to the Committee only and to that extent the rights 
and powers of the Mohant, which he would have under the general 
law, has been taken away from him. In residuary matters, namely 
those, outside paragraphs IX, X, XI, XII and XV, the Committee 
can only.tender its advice to the Mohant, which the latter in the 


exercise of his-discretion may or may not follow, unless expressly 


directed to do so by .the Jearned District Judge on an application - 
made to him in terms of paragraph XVII of the scheme. 


Paragraph IX confer on the Committee the power of appointing 
three named officers, the manager, the treasurer and the accountant. 
This power necessarily confers on it the power to appoint those 
officers on probation and to confirm them in their appointment 
after the probationary period. Those powers belong to the Com- 
mittee and not to the Mohant. After their appoirtment those 
three officers are to act under the Mohant, because the right to 
manage the endowment, the shiine and its properties, is in the 
Mohant. But the Committee: has been expressly given the right 
of “supervisory control” over them. That necéssarily gives the 
committee “ supervisory control” over the management of the 
endowment, for the committee’s “ supervisory control” over those 
officers and especially over the manager, necessarily implies ʻa 
supervisory control over the manner in which those officers may 
be discharging their duties. ‘Through those officers, and especially 
through the manager, the committee would be able to exercise 
“ supervisory control” over the management and administration. 
This in our opinion is necessarily implied. We proceed now to 
define the phrase “ supervisory control.” “ Control” means the fact 
of checking and directing action ; the function or power of directing 


and seein: That order is qualified by the word “ supervi- 


sory.” “ Supervision ” means general management, general direc- 
tion, oversight or superintendence. It is difficult, and we.think 
also undesirable in this case, to say precisely what matters would, 
in matteis of ‘management of the endowment, come within the 


y $ ‘ "4 37 n 
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term “supervisory control.” One thing however seéms to be 
apparent to us. The phrase does not mean interference with day 
to day administration or management of the endowment. That is 
the negative aspect. Supervision implies less interference and 
interference at terms only; it implies only oversight or general 
direction. Control implies more than supervision. ‘There is the 
additional quality of restraint. The last part of paragraph IX 
would accordingly appear to us to mean that the committee will 
have the power of general supervision or superintendence over 
the management to be exercised through the three named officers 
and the power of giving general directions, regarding management, 


through those officers, which directions must be obeyed by all . 


officers concerned in the management, and if in the course of its 
general supervision or superintendence it comes to notice laxity, 
indifference, negligence, misconduct, dereliction from duty of the 
manager, accountant or the treasurer or any defect in the system 
of management and administration it can contrel, that is, direct 
and check and provide for safeguards. 

The members of the committee claim very large powers under 
paragraph X. ‘They maintain that the committee can make under 
that paragraph even minute and detailed rules of management and 
the rules so made would be binding on the Mohant even if they 
have the effect of taking away from him the power of appointment, 
suspension and dismissal of azy officer of the institution. In para- 
graph 13(d) and (f) of their petition of objection such a claim has 
been put forward. We cannot accept that interpretation of para- 
graph X. If that had been the intention of the Court which 
framed the scheme paragraph X would have been worded in different 
language. It would have then run as follows :—‘ The committee 
will frame rules for the management of the estate.” We must 
accordingly give proper significance to the additional words “ és 
own subsidiary rules.” The meaning of paragraph X, in our judg- 
ment, is that the committee can make only such rules which relate 
to or concern matters within the sphere of its activity as indicated 
in the scheme, that is to say only in regard to such matters as are 
mentioned in paragraphs IX, XI, XII and last portion of para- 
graph XV of the scheme. Many of these may be ad oc matters, 
but it would be competent to make rules in respect of such of 
the matters mentioned in the above four paragraphs as may be 
regulated rules, and if such rules are made they must be obeyed 
by the officers of the estate. The committee has no greater power 
or right under paragraph X of the scheme than that we have 
indicated above. 


541 


Civil. 


1941. 
Nemt 


Srijib Nyayatirtha, 
Secretary 


v. 
Sreemat Dandy 
Swami Jagannath 
Asram, 





R. C. Mitter, ¥. 








1941, 


Srijib Nyayatirtha, 
Secretary 
V: 
Sreemat Dandy 
Swami Jagannath 
Asram. 


R.C. Mitter. F. 


THE CALCUTTA LAW JOURNAL. {Vou 73. 

The éontrol over the purse has been given to the committee. 
The power to sanction the budget has been vested in the committee 
and in making the expenditure the budget allotments will have 
to be followed subject to such rules or special directions that the 
committee may make. The committee will have all the rights and 
powers which may be incidental to or necessary for the purpose 
of enabling it to sanction the budget. It will have the right to 
call for documents, papers, statements, account books etc. from 
any officer of the institution and ask for all informations from them 
which may be required for the purpose of sanctioning the budget 
and these requisilions must be obeyed by all. As the right: of 
approval of the audit made by the auditor has been given to the 
committee, the committee will have the like power to call for any 
document, paper, account book, voucher etc. from any officer of 
the estate or to ask for any relevant information from any officers 
and to enforce the attendance of any officer of the estate whose 
attendance the committee may cons‘der necessary in order to check 
or verify the accounts or the auditor’s report. Those requisitions 
must be obeyed by all. In respect of the requisitions made by 


-the committee under the powers which we have called incidental 
„ox necessary powers following from the powers expressly conferred 


on the committee by paragraphs XI and XII of the scheme, the 


.Mohant would be bound to assist the committee and it would be 


regarded as a breach of duty on the part of the Mohant if he 
directly or indirectly encourages the officer concerned not to obey 
those requisitions or protects or shields.any officer disobeying the 


„committee. These observations of.ours in respect of the Mohant 


and the officers will cover.cases -of wilful breach of the rules by 
the officers of the estate, which the committee may make iztva vires 
paragraph X. Prayers Nos. 1 and 2 of the application of Mohant 
dated the 23rd September, 1938, are accordingly decided in the 


manner indicated above. Regarding prayers Nos. 3 and 4 we 


_hold that the right to appoint the Chief Superintendent was in the 
. Mohant and we accordingly confirm his order in that respect. 


The Mohant and not the committee had also the power to remove 
the Medical officer. Prayer No. 5 does not arise for decision. 
It is not material now as the reference of the District Judge under 
paragraph XVII of the scheme has been made. We have 
already given our decision on prayer No.6, The subject matter 
of that prayer concerns the committee and its proceedings -and it 
is the committee only which can regulate the matters mentioned 
in that paragraph. Prayer No. 7 is premature, for the committee 
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has not yet, adopted these bye laws. It is at this stage only a 
proposal by some individual members of the committee. 


The second prayer made in the petition of the Mohant dated 
the 4th January, 1939, which we have termed the cighth point in 
the previous part of our judgment is disposed of in the following 
manner. “The right to confirm the manager in his appointment is 
in the committee and the Mohant cannot interfere with the 
committee’s resolution, but the committee has no right to suspend 
the Assistant Temple Superintendent. The Mohant’s order in 
respect of that officer must prevail. The ‘learned District Judge 
has taken the correct view of thé memorandum: of agreement 
between the Mohant and the late District Judge, Mr. S. Mukherjec, 
dated the 27th August, 1937. That agrcement cannot modify the 
scheme. It can confer no greater rights and powers on the 
committee than those given to it by the scheme or take away any 
of the rights and powers of the Mohant which a Mohant has under 
the general law, save and except what had been taken away from 
him and vested in the committee either expressly or by necessary 
implication by the scheme. 


The result is that this appeal is allowed in part and the judg- 
ment of the learned District Judge is modified to the ‘extent indi- 
cated above. The order of the learned District Judge (No. 33 of 
the 2cth February, 1939) regarding the amount of costs’ is con- 
firmed. The appellants and the Mohant will have their respective 
costs of this Court and of the Court below from out of the estate. 
As Mr. Rama Prosad Mukherjee has appeared in person and does 
not pray for costs, so we do not allow him costs, nor so far as cost 
of this Court is concerned any costs to those: members of the 
committee who have been made respondents. 


We assess the hearing fee of this appeal at 20 gold mohurs. 
The appellants would therefore get out of the estate as costs of 
this appeal 20 gold mohurs in addition to the paper book costs 
and other costs incurred by them and the Mohant_would also get 
out of the estate 20 gold mohurs as hearing fee plus the paper 
book and other costs incurred by them. 


ATM © Appeal allowed in part. 
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Before Mr. Justice B. K. Mukherjea and Mr. Justice 
C. C. Biswas. 


JOGESH CHANDRA GHOSH 
v. 


SREE SREE DHAKESWARI MATA BIGRAHA 
THROUGH HER SHEBAIT NITYA- 
NANDA GIRI GOSWAMI 

AND OTHERS.* 


Religious endowment—Transfer of Pala—Custom, legality of—Custom, when 
unreasonable—General rule of Hindu Law. 


In a private endowment unless the founder has directed otherwise, the 
shebaitship passes to his heirs or disciples ; and where the skedaits are descen- 
dants or nominees of the founder, it cin be presumed that their cult of worship 
is the same as that of the founder and it can naturally be expected to revere - 
their ancestral deity and continue to worship in the same way as was done by 
the founder. 


The rights of a shebait are heritable, and they can be partitioned also for 
purposes of convenience. Ifa transfer is made bya shebait of his turn of 
worship in favour of one of his co-shebaits or to some other person belonging to 
the same family or group who mightin hisown right have been a shebait or 
might have held a gala no conceivable injury is done to the endowment. But if a 
shebait is allowed to transfer for his own pecuniary advantage his rights of 
worship and management toa perfect stranger unconnected with the institution, 
the interests of the endowment and the deity will suffer and such a custom is 
bad in law : 


Raja Vurmah Valia v. Ravi Vurmah Kunhi Kutty (1) referred to. 


Asa general rule of Hindu Law, a trust attached toa temple or endowment 
cannot be alienated by the holder and whoever sets up a custom which is at 
variance with the general law must prove it with all its requisites to the satis- 
faction of the Court in a most clear and unambiguous manner. 

Whether a particular custom is proved toexist or not, is a question of 
fact and mere question of sufficiency of the evidence adduced to establish a 
custom is not a ground of second appeal, Thakur Anant Singh v. Thakur Durga 
Singh (2) referred to. 

But where on the facts found, the question was whether such a custom was 
lacking in the essential attributes of a legal custom, it wasa question of law 
which could be discussed in second appeal 

* Appeals from Appellate Decrees Nos. 1269 and 1270 of 1989 (with Cross 
Objection in No, 1270), against the decrees of S, K, Chatterjee, Esq., Additional 
District Judge, First Court, Dacca, dated the 15th May, 1939, reversing those of 
Manindra Nath Bhanja, Esq., Subordinate fudge, 3rd Court, Dacca, dated the 
16th August, 1933. ' 


(1) (1876) L. R. 41. A. 76; I. L. R. 1 Mad. 235. 
(2) (1910) L, R. 37 I. A. 191 ,1.L R 32 All. 363; 12 C. L. J. 36. 
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Palaniappa Chetty v. Sreemath Devasikamony (1) referred to. Civil. 

The legal title to recognition of a special custom depends upon its antiquity, fosi. 
certainty and uniformity and the Court must be assured of these conditions by ww , 
means of clear and unambiguous evidence. Jogesh Chandra 


Ramalakshmi Ammal v, Sivanantha Perumal Sethurayar (2) referred to, v. 
Sree Sree Dhakeswa- 


A custom to be valid must be consciously accepted as having the force of ri Mata Bigraha. 


law : 





Miradivi v, Vellayanna (3) and Palaniappa Chetty v. Sreemath Devasika- 
mony (1) referred to. 


Where it appeared that the practice of transferring palas had developed into a 
custom owing to some exception or indulgence at the beginning, such a custom 
cannot form the basis of a legal right and cannot be said to be a legal 
custom. 


ra 


Salisbury v. Gladstone (4) referred to. 


If a custom is unreasonable at its inception no usage or continuance can make 
` it good, 

‘In order to determine whether a custom is against reason or not, it is to be 
judged not by the reason of an unlearned man but by artificial and legal reason 
warranted by authcrity of law. All customs involve some inconsistency with the 
general law and the mere fact that a custom js at variance with the ordinary law 
is no ground for condemning it as unreasonable. In such cases it is to be seen 
whether the custom that is set up is prejudicial to the interests of the endowment 
and goes contrary to the presumed intentions of the founder : 


Mahamaya Debi v. Haridas Halder (5) referred to. 


Appeal by the Defendants. 

Suit for a declaration that the Palas or turns of worship held by 
the shebaits of an Idol were not alienable in law and that some 
transfers were void. 

The material facts will appear from the judgment. 

Dr. S. C. Basak, Messrs. Hemendra Kumar Das, Radhika 
Ranjan Guha (in 1269), Hiralal Chakrabarty and Spamadas 
Bhattacharjee (in 1270) for the Appellants. 

Dr N. C. Sen Gupta and Ms. Jyotish Chandra Guha (in 
both) for the Respondents. 


Cc. A. Y. 
The judgments of the Court were as follows : 


Mukherjea, J. :—This appeal is on behalf of defendant No. I, 
and it arises out of a suit commenced by the plaintiff as a. shebait 
of Idol Sri Sri Dhakeswari Mata, an ancient deity in the town of 
Dacca, fora declaration that the pa/as or turns of worship held by 


May; 2. 





(1) (1917) I. L. R. 40 Mad, 709. 

(2) (1872) 14 M. I. A. §70; 12 B. L. R. 306. 

(3) (1885) I. L. R. 8 Mad. 464. . (4) (1861) 9 H. L C. 6c, 
(5) (1914) 20 C. L. J. 183 iL L. R. 41 Cale. 455 
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the s#edzits of the Idol are not alienable in law, and that the transfer 
of such falas by defendants Nos. 2 to 7, who were some of ‘the 
shebaits, in favour of defendant No. x was void and inoperative and 
did not create any rights in the purchaser. There were prayers aiso 
for a permanent injunction restraining the defendants Nos. 1 to 7 
from entering into the temple premises, and for removal of defen- 
dants Nos. 2 to 7 as shedatts to the deity. 

The temple of Dhakeswari Mata is one of the oldest temples in 
the town of Dacca, the origin of which is lost in obscurity. There 
is no deed of dedication in respect of the endowment, and there is 
no evidence as to who founded it or who the original shedazts of the 
institution were. The Shebaitship, according. to the plaintiff, is 
vested, at present, in 14 persons, namely, the plaintiff himself and 
defendants Nos. 2 to 16, who constitute a heterogenous group and 
include persons who belong -to the three higher castes among the 
Hindus or are Sanyasins. The endowment is said to be a private 
one, and it is managed by the Shebaits with the help of pujaris or 
priests. For g days in the year, the worship is carried on by all 
the shedaits jointly, and for the rest of the year, there are palas or 
turns of worship allotted to shedaits or group of shedatts and they 
alone are entitled to the offerings that are presented to the deity by 
the worshipers on those days. The skeċaiźs are bound to defray the 
expenses of worshipping the deity onthe days of their fa/as, and 
they are under an obligation to keep the temple and the other 
structures in proper repairs. The defendants Nos. 2 to 7 who are 
members of a joint Mitakshara family had ża/as or turns of worship 
in the temple extending over 14 days every month. The defendant 
No. 2 as arta of the family had borrowed money from: defendant 
No. 1 to meet his own family necessities in which the deity was not 
in the least interested, and the creditor got a money decree against 
these defendants in the Court of the First Subordinate Judge at 
Dacca. In execution of this decree, the ga/as held by defendants 
Nos. 2 to 7 in the Dhakeswari temple were attached, and eventually 
on the ;8th Pous, 1343 B.S., a kobala was executed by these 
defendants in favour of defendant No. 1 by which all the pa/as 
held by them together with proportionate shares of the properties 
of the deity were sold to the latter in full satisfaction of the decretal 
debt. The plaintiffs case is that the 2oda/a is void and inopera- 
tive as being repugnant to Hindu Law, and that the defendant 
No. 1 did not acquire the rights of a shedait on the strength of the 
same. The defendants Nos. 2 to 7 were further alleged:to have 
forfeited their rights as s#ediats of the deity by reason of this and, 
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other acts committed by them which were prejudicial to the interest Civics 
of the Idol. Itis on these allegations that the present suit was 1941, 
instituted. - 


Jogesh Chandra 
The defence of the appellant as well as of the other contesting Ghosh 
defendants, in substance, was that there was an immemorial custom Sree Sree Dhakeswaè 
obtaining in this particular institution, according to which galas or ti Mata Bigraha. 
turns of worship held by a shedatt could be privately transferred Mukherjea, F, 
to any persons who professed the Hindu faith and were either ma 
Sanyasins or belonged to the three higher castes among the Hindus. 
Most of the existing shedatés, it was said, had acquired their shedasti 
rights by such transfers. It was further alleged on behalf of 
defendants Nos. 2 to 7 that they had not done any thing which 
would justify their removal from office. 
The Subordinate Judge who heard the suit came to the con- 
clusion that the defendants succeeded in proving the custom alleged 
by them, and the 4vda/a in dispute was a valid and operative 
document which gave defendant No.1 the rights of a shedart. In 
this view of the case, no question of removal of defendants Nos. 2 
to 7 from their office as shedatts did at all arise. The result was 
that the plaintiff's suit was dismissed. 
On appeal, the judgment was reversed by the Lower Appellate 
Court. The Additional District Judge who heard the appeal was 
of opinion that no custom in the legal sense of the term was 
proved in this case, and even if such a custom was established, it 
was unreasonable and opposed to public policy. The defendant 
_No, 1 was held, therefore. not to have acquired any rights on the 
basis of the conveyance executed in his favour. The Additional 
District Judge further found that the defendants Nos. 2 and 3 
were liable to be removed from their office as shedatts on account 
.of certain acts committed by them which went against the interest 
of the deity. As against the other defendants, however, no case 
for removal was made out, and the Lower Appellate Court directed 
that Receiver should be appointed to take charge of the palas of 
defendants Nos. 2 and 3 for a period of 2 years only during which 
‘ the other sZedaifs were to make suitable arrangements for the distri- 
bution of these palas. - It is against this part of the decision which 
negatives the defendant No. 1’s right by purchase that the present 
second appeal has been preferred by him. 
There are two points which require consideration in this appeal ; 
(1) Whether on the facts admitted and found, a custom has been 
established which would make the alas or turns of worship in the 
Dhakeswsri Temple alienable to any person professing the Hindu 
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Civit faith, provided that the alienee belonged to any of the three higher 
1941, castes or was a Sanyasi and (2) even if such a custom is established, 
~ . . . 
Jogesh Chandra Whether it is umeasonable or opposed to public policy. 
Ghosh 


. 7 It is not disputed that as a general rule of Hindu Law, a trust 
hak - : 
Beet a ahas. attached to a temple or endowment cannot be alienated by the 
—— holder, and whoever sets up a custom which isat varjance with 
Mukherjea, F. 3 ‘ : oa z 
A the general law must prove it with all its requisites to the satisfac- 
tion of the Court in a most clear and unambigous manner. 


In the present case, the trial Judge was of opinion that a trans- 
fer of the palas of the Dhakeswari Temple, provided-that the trans- 
feree was a caste Hindu or a Hindu Sanyasi, was established by 
custom. The Lower Appellate Court held, on the other hand, 
that although there were various instances of such transfers, yet 
the practice did not amount to a legal custom. 


Dr. Sen Gupta who appears for the respondents has invited us 
to hold that this finding of the Additional District Judge is a find- 
ing of fact which is conclusive in second appeal, and that the 
appellant is not entitled to assail it. Whether a particular custom 
is proved to exist or not, is undoubtedly a question of fact, and a 
mere question of sufficiency of the evidence adduced to establish 
a custom is not a ground of second appeal. Vide Thakur Ananta 
Singh v. Thakur Durga Singh (1) ; but as was observed in Palan- 
mappa Chetly v. Sreemath Devasthamony (2) “ Questions of the 
existence of an ancient custom are generally mixed questions of law 
and fact, the Judge first finding what were-the things done in alleged 
pursuance of the custom and then determining whether these facts 
so found satisfied the requirements of the law. The latter is a 
question of law and not fact”. In the present case, the facts found 
by the Trial Court were accepted in their entirety by the Addi- 
tional District Judge. The latter, however, differed from the 
former in holding that on the facts found, the essential attributes of 
a legal custom were not established. This is certainly a ques- 
tion of law which can be discussed in second appeal. 


~ Now, it has been found as a fact by both the Courts below 
that for a period extending over a century, there have been various 
instances when the galas or turns of worship held by the shedatts 


in the Dhakeswari Temple have been sold to strangers, the alienees 
being caste Hindus or Hindu Sanyasies. Exhibit C is the earliest 


deed of transfer that has been made an exhibit in this case, and 


(1) (1910) 37 L A. 191 ; I. L. R. 32 All. 363 ;12 C. L, J. 36. 
(2) (1917) I. L. R, 40 Mad. 709. 
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it is a document in Persian executed in the year 1822. By this 
document, Neemchand, a Kayestha by caste, transferred his rights 
as shebait in favour of Gopee Nath Dobey, a Brahmin, and it is 
through Gopee Nath, that defendants Nos. 2 to 7 purport to derive 
their title. The transfer was for a consideration of Rs. 475 and 
there was a recital in the document that it was made with the 
consent of all the co-shedaits. In 1850, Ganga Debya, daughter-in- 
law of Gopce Nath, executed a deed of gift in respect of 2 days’ 
ala or turn of worship, which she had inherited from her husband, 
in favour of Jalim Tewary, her relation, and Jalim Tewary was 
grandfather of defendant No. 2. Jalim Tewary was a stranger to the 
endowment and was not previously connected with it in any way. 


There were three deeds of transfer executed in the year 1865. 
In the first of these documents (Exhibit Cr), Madan Kishore Lala 
was the vendor and the vendees were Jalim Tewary and one Madan 
Mohan Sarma Talukdar, In the other two docu ments, (Exhibits C2 
and C3), the transferee was the same Madan Mohan Sarma Taluk- 
dar, and the transferors were Makhan Bibi and Lala Durga Prasad 
respectively. In 1855, wə have a sale deel by a Lacham Bibi in 
favour of cne Sumeru Ban Goswami, and the latter who was a 
perfect stranger at that date was the predecessor of pro forma defen: 
dants Nos. rr and r2. In 1875, one Basantamoni, whose husband 
had purchased certiin Zas, transferred the same by a sale deed 
to one Banga Chandra Chakravarty, the pro-formi defendant No. 8. 
There were also several other instances of sale which are fully 
set out in the judgments of both the Courts below. 

In all these cases, it seems that there was no Opposition to 
the transfer by any of the existing skedatts, and although there is 
no evidence that the actual. consent of the co-shebaits was taken 
when a skedait transferred his falas to a stranger, yet in fact 
there was a recital to that effect in the first of the documents men- 
tioned above. 

It appears that in 1883, Surja Sarma Talukdar, the son and 
heir of Madun Mohun Sarma Talukdar, transferred certain shares 
to one Lala Kanai Lal. There is some. evidence on the record 
to show that the purchase by Kanai Lal was objected to by Broja 
Lal Tewary who was the most influential sheéai# at that time. The 
“opposition, however, was not very strong, for it appears that Kanai 
Lal transferred portion of his falas to Shiba Sundari by a docu- 
ment (Ext. C 7) and Shiba Sundari’s grandson, who is pro-forma 
defendant No. 15, is admittedly in possession of those palas at 
the present time and has been recognised as a shebait by the 
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plaintiff himself. Kanai Lal left a Will behind him, by which 
the remaining palas were bequeathed to one Ratinath Misra. 
This Ratinath could not get possession of the falas devised to 
him on account of the opposition of some of the other shebatts, 
and he had to file a suit against all the sedaits including .the 
present plaintiff. Eventually the matter was settled, and Ratinath 
did not proceed further with the suit and to purchase peace he 
sold his alas to Brojalal Tewary himself by a sale deed Ext. C 9. 
This transaction by itself does not throw much light on the matter 


‘in controversy between the parties, but it certainly shows that 


there was some opposition to these transfers from time to time. 
As Ratinath did not proceed with the suit, the matter did not 


come up before the Court for adjudication. There were two 


occasions, however, when the matter was actually brought before 
and decided by a Court of law. 

The first was in 1872 when the s/edaiti share of Kali Charan 
Giri, a predecessor-in-interest of the plaintiff, was auction purchased 
by one Barada Kanta Roy, a pleader of Dacca Court. There 
was a dispute as to the propriety of the sale order, : and the matter 
ultimately came up before this Court in appeal. It was held by 
this Court and the decision is reported in Kalee Churn Gir Gossain 
v. Bungshee Mohan Das (t),—that the right of worship of a Hindu 
Idol cannot be sold in execution of a decree for the personal 


‘debt of a shedait. It is somewhat curious to find that in spite of 


this decision no attempt was made to oust Barada, and his grandson 
who is a pro-forma defendant in this suit is still in possession of the 
pala purchased by his predecessor. l 

The second occasion arose in 1905, in connection wiih a mort- 
gage suit, instituted by a mortgagee in respect of some of these 


turns of worship. It was held by the Courts below, and this 


decision was affirmed by this Court on appeal, that the rights of 
the s#edaits in the properties of the deity were inalienable, and if 
there was any custom which sanctioned such a transfer, it was 


” bad in law and should not be enforced. The Additional District 


Judge has laid great stress on this judgment which was marked 
Ex. oA. The decision may not be zes judicata, as it was not 
between the same persons who are parties to the present suit, 
but it is a very good piece of evidence and shows clearly that 
this identical customary right te aie was set up and asserted 
by one party in that suit was definite y negatived by the Court. 

The legal title to recognition of a special custom depends upon 

(1) (1871) 15 W. R. 339 ; 6 B. L. R. 727. 
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its antiquity, certainty and uniformity, and the Court must be 
assured of these conditions by means of clear and unambiguous 
evidence. Vide Ramlakshmi Ammal v. Sivanantha Perumal 
Sethurayar (1) and Hurpershad v. Sheo Dyai (2). The practice 
of transfer of palas by the shedaits of Dhakeswari Temple must, 
on. the evidenc2 of this case be held to be an ancient prac- 
tice. There isno doubt that it was in vogue from very early 
times but it cannot be said that it was either uniform or constant. 
It is clear from the evidehce in this case that far from receiving 
any judicial recognition, the validity of the custom has been 
negatived by a competent tribunal whenever the matter has come 
up before any Court of law for adjudication. In my opinion, 
even one or two instances where the right claimed under custom 
is contested, and thit saccessfully would far exceed in value the 
weight that is to be attached to a plurality of instances when there 
was no contest anl the matter practically rested on indulgence or 
mutual conent. 


In Palaniappa Chetty v. Sreemath Devasikamony (3), where the 
question related to the legality of the transfer of endowed lands 
by a shebatt, it was found as a fact by the first two Courts that 
there was a legal custom existing from a long time past according 
to which leases of temple lands were habitually granted and the 
alienees were never disturbed in their possession. It was held 
by their Lordships that this was misappreciation of the word 
“custom”, and the Courts below were quite forgetful of the 
essentials of a valid custom which modified the ordinary law. A 
custom to be valid mast be consciously accepted as having the 
force of law. Vide Miradivi v. Vellayanna (4). It must be sub- 
mitted to as legally binding, and, in my opinion, this element is 
totally lacking in the present case. 


Tt seems to me that this practice of transferring palas to 
strangers must have resulted from exception or indulgence at the 
beginning, and as some of the shedaits became shedaits by purchase, 
they possibly did not deem it prudent to question the rights of 
others who came exactly in the same way. In this way, the prac- 
tice may have grown up, but it does not furnish any indication of 
any legal right in the beginning. Salisbury v. Gladstone (5). I 


(t) (1872) 14M. L A. 5707; 12 B. L. R. 395. 
(2) (1876) L. R. 3 I. A. 259 (285). 

(3) (1917) I. L. R. 40 Mad. 709. 

(4) (1885) I. L. R. 8 Mad. 464. 

(5) (1861) 9 H. L. C. 692. 
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agree, therefore, with the Additional District Judge that a legal 
custom has not been established in the present case. 

I ain also of opinion that even if a custom is held to have been 
established by evidence in the present case, such custom is unrea- 
sonable and should not be enforced. As was pointed out by Sir 
Asutosh Mookerjee in Makamaya Debi v. Haridas Haldar (1), 
for the purpose of determining whether a custom is against reason 
or not, we are to Judge not by the reason of an unlearned man, 
but by artificial and legal reason warranted by authority of law. 
All customs involve some inconsistency with the general law, and 
the mere fact that a custom is at variance with ordinary law is no 
ground for condemning it as unreasonable. In cases like this we 
are to see whether the custom that is set up is prejudicial to 
the interests cf the endowment and goes contrary to the presumed 
intentions of the founder. In a private endowment, unless the 
founder has directed otherwise the s/edaitship passes to his heirs 
or disciples; and where the shebaits are descendants or nominees 
of the founder,’ it can be presumed that their cult of worship is 
the same as that of the founder, and they can naturally be expected 
to revere their ancestral deity and continue ‘to worship in the 
same way as was done by the founder. The rights of a shebait 
are heritable, and they can be partitioned also for purposes of 
convenience. If a transfer is made by a shedait of his turn of 
worship in favour of one of his co-shebaits, or to some other person 
belonging to the same family or group who might in his own right 
have been a shebait or might have held a fala, no conceivable 
injury is done to the deity or the endowment. But it is difficult 
to say that the interests of the endowment or of the deity do 
not suffer, if a shedait is allowed to transfer for his own pecuniary 
advantage his rights of worship and management to a perfect 
stranger who is not, in any way, connected with the institution. 
It was held by their Lordships of the Judicial Committee that a 
custom which sanctions the sale of a trusteeship for the pecuniary 
advantages of the trustee is bad in law. Vide Rajah Vurmah Valia 
v. Ravi Vurmah Mutha (2). An exception has been made when 
the transferee is in the line of Shedatts already and is an actual or 
potential siedait himself. But, in my opinion, it would lead to 
disastrous results if the trusteeship of a temple be regarded as a 
marketable commodity which can be sold for the personal benefit 
of the holder, provided only that the transferee professes to bea 


(1) (1914) L L. R. 42 Cale. 455 ; 20 C. L. J. 183. 
(2) (1876)L.R.4.LA.76;1.L.R 1 Mad. 235. 
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follower of Hindu religion. There are innumerable religious Giv; 
sects among ihe Hindus,. and there are various cults of worship 1941. 
among them which differ from each other on material particulars Jogesh Chandra 
and the mere fact that the transferee is a Hindu is not a guarantee Gh osh - 


that he is the follower of the particular cults which is maintained Sree Sree Dhakeswa- 
in a -particular institution, nor can he be expected to be as much ri Mata Bigraha, 
mindful of the interests of the deity as the heirs or the descendants Mukherjea, F. 
of the original founder. == 
I cannot agrec with Dr. Basak, though his argument finds 
support from some of the observations made by the Additional 
District Judge, that the only duty which the shedai# in the present 
case has got to discharge is to pay to the officiating priest the 
minimum costs of worshipping the deity which are estimated at 
Re. 1-3 as. a day, and that if the purchaser undertakes to do the 
same thing, the deity does not stand to lose anything by the trans- 
fer of the shedaiti right. It isa bad custom, if I may say so, if it 
allows the shedait to appropriate all the offerings which are made 
to thé deity, and cannot compel him to render any other service 
to the deity except paying- Re. 13 as. a day to the priest who 
actually performs the ceremony. It is not necessary, however, to 
dilate on this point any further. In my opinion, the custom that 
is set up-here is not only prejudicial to the interests of the deity, 
but is also against the presumed intention of the founder. In the 
case of a private deġutter, the intention cf the founder undoubtedly 
is that the shedaitshif should ever remain in his family, or it 
would pass to such person or persons as he himself had indicated. 
It cannot be his intention that it should pass to a. total stranger. 
The shebatts cannot possibly work together as one group, if 
strangers are permitted to come in from outside, and I agree with 
tbe Additional District Judge that such practice tends to multiply 
the chances of mismanagement and deterioration of the temple. 
It is true that this practice of transferring fa/as having been started 
from very early times, most of the existing shedai¢s of the temple 
are shebaits by purchase. But if a custom is unreasonable at its 
inception no usage or continuance can make it good, and as I have 
pointed out already, it was pronounced to be unreasonable by this 
Court as early as in the year 1995. 
On both the points, therefore, I hold that the decision of the 
Court of appeal below is right, and this appeal must fail. 
Dr. Basak has argued, in the last place, that, in any event, the 
defendants Nos. 2 to 7 should be directed to pay the appellant 
the sum of money which was the consideration for the transfer. 
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This question does not arise in the present case, and it would be 
open to defendant No. 1 to take such steps ashe may be advised 
to take for the recovery of the money’ due to him by defendants 
Nos. 2 to 7. 

The result is that this appeal is dismissed, but in the circums- 
tances of the cise, I direct that each party shall bear its own costs 
in all the Courts. i { 


S. A. 1270 of 1939. 


I now come to S. A. 1270 of 1939 which is preferred by defen- 
dants Nos. 2 to 3 against the same judgment, and the only point 
for consideration in this appeal is as to whether the District 
Judge was justified in directing their removal as shedaits of the 
deity. 

There are two groundson which the order for removal. was 
passed : (1) that these defendants had mortgaged to one Gokul 
Chand certain properties which included C. S. Plot No. 32 belong- 
ing, to the deity ; and (2) that defendant No. 3 had erected a 
stable within the temple compound ata distance of only 12 or 13 
cubits from the temple itself. ; 


In my opinion, there is not much substance in either of these 
two grounds. Regarding C} S. Plot No. 32, there is a dispute as 
to whether this plot belongs to the deity, or is the, private pro- 
perty of these defendants. The C.S. records are undoubtedly 
against these defendants, but as the point was not raised in the 
plaint as one of the grounds for removing the defendants Nos. 2 
to 7 from office, I think thut the latter can reasonably complain 
that they had no opportunity of adducing evidence on this point. 
It appears, however, that in this as well as other matters, the 
defendant No. 2 was acting as the Karta.of the family. This 
defendant No. 2 is now dead, and I do not think that there 
is any justification for removing tha heirs of defendant No. 2 
from the offic: of shedaits for any misconduct on his part. 


As regards the erection of the stable, it seems to be a temporary 
one established fo: the convenience of the pilgrims, and we are 
told that it is no long+r in existence. If it still exists, defendant 
No. 3 can certainly be directed to remove it, but that is no 
ground, in our opinion, for removing him from his office. Dr. 


` Sen Gupta who appears for the respondents has also not pressed 


this point. 
The direction of the Additional District Judge for the appoint- 
ment of Receiver in place of defendants Nos. 2 and 3 is, in our 
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opinion, entirely misconceived and cannot be supported où any 
ground. 

- The result, therefore, is that this appeal is allowed and the 
decree of the Lower Appellate Court is varied to this extent : 
that order of removal of defendant No. 3as skeġait of the deity 
will be set aside. As defendant No.2 is reported to be dead, 
no order in his favour is necessary. Subject to this modification the 


judgment of the Lower Appellate Court will stand. Each party will 
bear their own costs in all the Courts. 


No order is necessary on the cross-objection. 
Biswas, J. :—I agree. 


P. R Appeal 1269 dismissed ; 


Appeal 1270 alluwed. 


PRIVY COUNCIL. 


Present: Lord Atkin, Lord Thankerton, and Sir George 
Rankin. 


MAHARAJA SRiS CHANDRA NANDY AND ANOTHER 


V. i i 


`- RAKHALANANDA THAKUR (DECEASED) AND OTHERS. 


[ON APPEAL FROM THE HicH COURT or JUDICATURE AT Fort 
WILLIAM IN BENGAL] 


Evidence—Law of evidence imperative—No power in Court to admit evidence 
excluded by statute—Indian Evidence Act (I of 1872). 


The Indian Evidence Act, being a statute which purports to contain the whole 
law of evidence applicable in India, is imperative, and it is accordingly not open 
toa Judge to exercise a dispensing power and admit evidence inadmissible by 
virtue of the Act because it appears to him that the irregular evidence will throw 
light upon the issue being determined. The principles of exclusion of evidence 


adopted by the Act must be applied strictly, and cannot be relaxed at the 
discretion of the Court. 


Privy Council Appeal No. 13 of 1939 froma decision of the 
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be: High Court, Fort William, Bengal, dated May 19, 1937 (Guha and 
£ y 19, 1937 
1940. Mitter, JJ.) affirming a decision, dated July 30, 1934, of the 
Maharnja Sris Chan- Additional District Judge, 24-Parganas, in favour of the plaintiffs. 
dra Nandy A ; Ri $ ; 

v. The plaintiffs were a family of Brahmin priests. They claimed 
Rakhalananda : l 


Thakur. _ that they were entitled to a charge on the estate represented by the 
defendants for an annual Britti of Rs. 4000. The Courts in India 
upheld that claim. The defendants now appealed to His Majesty in 
Council. 





The facts are fully stated in the judgment. 
J. M. Tucker, K. C. and W. Wallach for the Appellants. 
Sir T. J. Strangman, K. C. and C. Bagram for the Respondents. 


Their Lordships’ judgment was delivered by 


Sir George Rankin :—This is an appeal from the High Court- 
of Judicature at Fort William in Bengal who aftirmed a decree of the 
Additional District Judge 24-Parganas in favour of the plaintiffs, the 
present respondents. The plaintiffs are a distinguished family of 
Brahmin priests, Thakurs of Shrikhanda: and their claim is for a 
declaration that they are entitled to acharge on the Kasimbazar 
Raj Estate represented by the defendants for an annual britti of 
4,000 rupees payable by half-yearly instalments and for a money 
decree for arrears amounting to Rs. 13,260. The defences. to the 
suit are in substance that the plaintiffs never had a legal rigl.t to the 
britti, and that in any event it was not charged upon the estate. 
These issues were raised in the proceedings and have been decided 
in favour of the plaintiffs in both Courts. The history of the claim 
begins with the founder of the Raj fortunes one Krishna Kanta 
Nandy. He appears to have been a Hindu of comparatively humble 
origin who by his abilities attracted the attention of Warren Hastings, 
became his Diwan, and died in the year 1778 proprietor of large .- 
possessions in about twelve different districts and in Calcutta. After 
his death his son Loknath appears to have been given the title of 

` Maharajah of Kasimbazar by Warren Hastings, and the property to 
which he and his descendants have succeeded is known as the 
Kasimbazar Raj Estate. The case of the plaintiffs is that Krishna 
Kanta Nandy established two deities Radhagovinda and Laksh- 
minarayan at Shrikhanda the plaintiffs’ home and granted the 
plaintiffs a britti of Rs. 4,000 for the -worship of the two deities : 
and at the same time charged his Raj estate with the payment of . 
the britti. The plaintiffs and their successors it is said became 
the gurus of Krishna Kanta Nandy-and his family and its 
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successors : they have conducted the worship and service of the 
deities ever since. 

The learned Assistant District Judge found that the plaintiffs 
had established the whole of their case. A permanent grant of 
britti was made by Krishna Kanta Nandy who had established at 
the home of the ‘plaintiffs the two deities and provided the britti 
for securing their service and worship. To secure the permanent 
payment he had charged it upon the estate. The learned High 
Court Judges were not able to find that Krishna Kanta Nandy 
had established the deities, but they concurred in the finding that he 
had made a permanent grant, and had charged it upon the Kasim- 
bazar estate. 

Their Lordships are of opinion that no evidence was given 
Sufficient to support these findings. As they will point out later both 
‘Courts erred in admitting as valid evidence of tradition given by and 
on behalf of the plaintiffs : and when the admissible evidence is con- 
sidered there is none to justify the finding of a permanent grant or 
of a charge. The evidence establishes the following facts : that from 
the-time of Krishna Kanta Nandy the sum of Rs. 4,000 has been 
paid annually to the plaintiffs and their successors as britti: 
that they have continuously conducted the worship and service 
of the two deities ; and that until about the year 1897 such worship 
was conducted on behalf of the holder of the Raj and that the 
plaintifs were the gurus of his family. The succession of the 
Raj-family is relevant. Krishna died in 1778 and was succeeded 
by his son Loknath who first received the title of Maharajah. 
There is nothing to indicate that this is an impartible estate. 
-Indeed what little evidence there is on the point indicates the 
contrary, but in fact there only appears to have been one person 
at a time entitled in the line of descent. Loknath was succeeded 
by Harinath who died in 1832, who was succeeded in turn by 
his son Krishnanath, who died in 1844 without issue. His widow 
Rani Swarnamayi succeeded to the estate and possessed it for 
over 5o years until her death in r297. On her death the estate 
reverted to Krishnanath’s mother Rani Hari Sundari. She, who 
must have been a very old lady at the time, in the same year 
transferred her interest to the next successor Manindra Chandra 
Nandy the son of her daughter Gobinda, The estate thus passed 
out of the direct male succession. Manindra had for his gurus 
another family the Thakurs of Jogeswardi, and had family deities 
other than Radhagovinda and Lakshminarayan. In 1923 Manindra 
Chandra Nandy executed a trust deed in favour of the firm of 
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Ogilvy Gillanders & Co. and certain named trustees with the 
object that the firm should raise a loan for the Maharajah of 
£675,000 and pay off certain scheduled incumbrances and unsecured 
liabilities. The bulk of the Raj estate was assigned to the 
trustees by way of mortgage or trustto keep down the necessary 
charges, and create certain reserve funds including a sum of 
three lacs which the Maharajah estimated would be sufficient for 
his personal household expenses. The Maharajah covenanted 
inter alia that the property was free from all incumbrances other 
than those mentioned in the 4th schedule to the deed which did 
not include the charge now alleged to exist. In February 1929 
on the application of the Maharajah Manindra the estate was 
taken under the management of the Court of Wards by whom it 
is now managed subject to the provisions of the deed of trust of 
1523. In 1929 the Maharajah Manindra died and was succeeded 
by the present Maharajah Sris Chandra Nandy. On April 1o, 
1929 the plaintiffs presented a petition to the General Manager 
of the Kasimbazar Raj Ward’s Estate alleging that they had been 
receiving fcr generations from the estate an annual annuity 
allowance of Rs. 4,000, that they had been spending the said 
allowance as well as their own income towards the worship of 
several deities and other acts of piety: and asking for the pay- 
ment of one year’s arrears. It may be noticed that in this letter 
there is no suggestion of the establishment by Krishna Kanta 
Nandy of the two specified deities, or of a permanent grant 
by him, or of the creation of any charge. This request was refused 
by the Manager of the Court of Wards and on June 28, 1929, the 
Maharajah Manindra wrote to him having been told by the plain- 
tiffs of the refusal. 
Kasimbazar Rajbari, 
The 28th June, 1929. 
My dear Mr. Burrows, 

Ï have read your letter No. 575ES/16-108 dated the 4th May, 
1929 (a copy of which was forwarded to me) as also another 
letter No. 1565ES dated the 15th June, 3929, (shown to me) 
sent in reply to the letters of Srijut Rakhalananda Thakur of 
Shrikhanda. 

The annual Britti payable to our spiritual guides, the Thakurs 
of Shrikhanda amcunting to Rs. 4,000 (Four thousand) has 
been paid by the Raj family of Kasimbazar from generation 


to generation, and I have been paying it all along during my 
management. 
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During Mr. Lyall’s administration as he did not like to meddle 
with Religious and Spiritual matters, he left the matter with me of 
course leaving sufficient fund in my hands. 

It is not of the nature of personal charity but has always been 
regarded as a charge upon the Estate. I have nothing to say regard- 
ing your decision. You may hold it oralter it if there be good 
reason for doing so, but this Britti in my opinion, is legally enforce- 
able against the Kasimbazar Raj Estate. ` 

In this connection I would like to refer you to my letter No. 
r/XII-4/3-G dated the toth April, 1929, in which I mentioned the 
recurring permanent grants which in addition to other commitments 
I am bound to make víz. 1. To spiritual guides of Shrikhanda and 
Jageswardihi, 2. Debkarjya and Debsheba &c. and to my letter to 
the Secretary Board of Revenue dated the 2nd February, 1929, with 
statements therewith attached, a careful perusal of which will clearly 
conyince you that the above demand is a charge really upon Kasim- 
bázar Raj Estate and incidentally upon me as proprietor of the 
Estate and not in my personal capacity. 

The following is an extract of the relevant portion of my letter to 
Mr. Fawcus, Secretary Board of Revenue dated the znd February, 
1929, for your easy reference. 

“I should like to state however in this connection that where- 
as I have ‘these additional sources of income which are not 
covered by the Trust Deed I have at the same time additional 
demands on me for Debkarjya, Brittis to spiritual guides and 
Brahmin Pundits and the maintenance of educational institu- 
tions which have been recognised by the family from generations 
past.” 

I shall be glad if you will consider all the facts relating 
to this matter and recommend to the Court for acceptance 
of the charge of paying Rs. 4,000 annually to the Thakurs of 
Shrikhanda which is in reality a charge on the Kasimbazar Raj 
Estate. 

Yours sincerely, 
Manindra Chandra Nandy. 
L. B. Burrows, Esqr., B. A., 
Manager, Kasimbazar Raj Wards’ Estate, 
2/1, Russell Street, 
; Calcutta. 

So far from regarding this, letter as proof of a legal charge 
their Lordships are of opinion that it tends to negative such a 
claim. The Maharajah is obviously seeking to limit bis personal 
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liabilities : and is treating the continual payment of this britti 
as an instance of the “additional demands on me for debkarjya 
and britti for spiritual guides and Brahmin Pundits and the 
maintenance of educational institutions which have been recognised 
by the family from generations past’? It seems obvious that the 
continuous recognition is to him another way of saying it has 
always been regarded asa charge upon the estate. It would not 
be suggested that the other “additional demands” in which this 
claim is included involved legal charges upon the property. It 
seems obvious the letter of the Maharajah, written in the circums- 
tances set out in the letter, could not possibly outweigh the express 
covenant in the deed of 1923 that there were no incumbrances other 
than those scheduled.: 

In the result, therefore, there is no evidence at all of the estab- 
lishment of the deities by Krishna, of any permanent grant by 
him of the britti, or of the creation of any charge upon any pro- 
perty: Itis very significant that though the plaintiffs appear to 
have very complete records of their transactions from early times 
no document is produced making or evidencing the grant or 
charge : and this alone is sufficient to cast doubt upon the claim. 
Moreover whi'e it would not be unusual to assign particular lands 
as the source from which britti was to be paid and in this sense 
create a charge it would seem to their Lordships very improbable 
that a vast estate should be charged asa whole with the payment 
of Rs. 4,000 a year. Their Lordships are not prepared to say 
that a valid charge could not be created upon what could be 
defined to be the whole of a man’s property at the date of the 
chaige. Inthe present case it should be noticed that not only 
is the charge claimed and decreed a, charge upon the estate 
as it at present exists; but it has been decreed without any 
condition that the families of the grantor or the plaintiffs should 
continue to exist, or that the plaintiffs should continue to per- 
form the service and worship, sheva and puja, of the two named 
deities. This defect in the decree was admitted by counsel for 
the respondents who submitted an amended form of decree 
which would remedy the mistake. But for present purposes 
the point is the difficulty the plaintiffs are in in establishing 
any grant or charge with any sufficient certainty. Naturally 
if the continuous payments could not be explained without 
asserting some legal origin which would create the rights 
claimed, any Court would feel inclined to presume the neces- 
sary legal origin. But in the present case there are no facts 
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which require a presumption of any lost grant either for 
the permanent gift of the britti or still less for it being con- 
stituted a,charge. It appears to their Lordships the natural 
inference from the known facts that the original founder of 
the estate granted the britti in his lifetime: and that his 
successors from pious motives continued the grant to the 
plaintiffs’ successors who continued ‘to be the family spiritual 
guides, and served and worshipped the family gods. Without 
assuming any legal obligation it would in the circumstances have 
been strange if the britti had not been continued. The learned 
trial Judge working backwards, as it would seem from the fact that 
the payment was continued for several generations, has imputed to 
the founder the intention that it should continue for all those 
generations : and has so drawn the inference that he did in fact grant 
a permanent britti; and took steps to secure its permanence by 
creating a charge, the uncertainty of the terms of which their 
Lordships have already discussed. . The trial Judge it is true found 
that Krishna Kanta Nandy established the deities. The High Court 
have found that it wouid not be safe on the evidence to hold that 
the’ plaintiffs had established the case that the two deities were so 
established. Nevertheless they go on to say that they cannot express 
. the definite opinion that the trial Judge was not right in his infer- 
ence that the deities were so established. This conclusion appears 
to involve some confusion of thought. If it was not safe from the 
evidence for the Appellate Court to draw a particular inference it 
was not safe for the trial Judge to draw the inference. Not safe, 
must mean that there is not evidence from which the inference can 
reasonably be drawn. ‘There are cases in which evidence is so well 
. balanced that an inference either way can reasonably be drawn. In 
such cases the appellate tribunal may select the inference they 
choose: but they can have no equal choice between an inference 
that is safe, and one that is unsafe. 

But the conclusions of the two Indian Courts are not based solely 
on the evidence of which the substance has been stated above and 
which their Lordships have held to be insufficient. Both Courts 
relied on the evidence of some of the plaintiffs’ witnesses speaking of 
a tradition in. their family that Krishna Kanta Nandy had established 
ithe two deities, had granted the britti in perpetuity and had made 
jit a charge upon the estate. Obyiously this is hearsay evidence, 
and it is equally clear that it is not one of the claims of hearsay 
evidence admissible under the provisions of section 32 of the 
Indian Evidence Act. The members of the High Court recognised 
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this but they made a statement asto the law of evidence which 
their Lordships feel bound to state is entirely erroneous. They say, 


Maharaja Sris Chan- “Itis to be noticed in this connection that section 2(1) of the 
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Indian Evidence Act repeals the whole of the English common law 
on evidence so faras it was in force in British India before the 
passing of the Indian Evidence Act, and that provision of the law 
in effect prohibits the employment of any kind of evidence not 
specifically authorised by the Act itself.” This is of course correct. 
But they continue, “It must be recognised however, that the 
principle of exclusion adopted by the Indian Evidence Act should 
not be applied so as to exclude matters which may be essential for 
the ascertainment of truth.” It seems to their Lordships essential 
in the interests of the administration of justice in India that this 
mode of regarding the law of evidence should emphatically be stated 
to be unsound. What matters should be given in evidence as essen- 
tial for the ascertainment of truth it is the purpose of the law of 
evidence whether at common law or by statute to define. Once a 
statute is passed which purports to contain the whole law it is impera- 
tive. It is not open to any Judge to exercise a dispensing power, 
and admit evidence not admissible by the statute because to him 
it appears that the irregular evidence would throw light upon the 
issue. The rules of evidence, whether contained in a statute or not, 
are the result of long experience choosing no doubt to confine 
evidence to particular forms, and therefore eliminating others which 
it is conceivable might assist in arriving at truth. But that which 
has been eliminated has been considered to be of such doubtful 
value as on the whole to be more likely to disguise truth than 
discover it. Itis therefore discarded for all purposes and in all 
circumstances. To allow a Judge to introduce it at his own discre- 
tion would be to destroy the whole object of the general rule. 
There is therefore no such principle as is suggested in the passage 
now under discussion. At the same time their Lordships wish to 
make it clear that apart from any rule of law the evidence in 
question so far from leading to the ascertainment of truth in fact for 
the reasons already given leads away from it. It is not remarkable 
that the learned Judges who gave leave to appeal in this case did 
not conceal some uncertainty as to the correctness of this part of 
the judgment. Their Lordships do not think it necessary to discuss 
at any length inferences drawn by both Courts from the absence of 
evidence by the defendants of the contents of their own books. 
They do not think that in the circumstances the comments are ‘well 
founded. In the result therefore their Lordships are of opinion that 
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this suit fails, and that the appeal should be allowed and the suit 
dismissed. ‘Their Lordships will humbly advise His Majesty 
accordingly. They notice however that the late Maharajah 
Manindra clearly regarded the payment of the britti as being a 
personal obligation of his, and it would seem to follow in their 
opinion that the Court of Wards would be justified in making 
payment of the arrears up to the time of his death to the plaintiffs. 
This is not however a matter for decree in this suit. The respon 
dents must pay the costs in the Indian Courts and of this appeal. 
Solicitor, India Office : 
W. W. Box & Co.: 


K. J. R 


Solicitors for the Appellants. 


Solicitors for the Respondents. 


Apfeal allowed. 


Present: Lord Atkin, Lord Thankerton and Sir 


George Rankin. 


THE JAGADAMBA LOAN COMPANY, 
LIMITED 


U. 


RAJA SHIBA PRASAD SINGH 
AND OTHERS. 


_ [ON APPEAL FROM THE HicH COURT or JUDICATURE 
AT PATNA] 


Mortgage—Lessee’s mortgage of interest in property for lesser term—Mortgagee’s 
entry into possession—Lessee’s failure to make payments under lease—Sale— 
Claim by lessor to recover balance from mortgagee—No privity of estate or 
contract between mortgagee and lessor. ` 


Where a lessee mortgages his interest in the leasehold property but retains an 
interest in the land, neither privity of estate nor privity of contract arises between 
the mortgagee and the lessor and he cannot be liable for the whole of the rents, 
or under the covenants, of the lease, This is so even if the mortgagee enters 
into possession of the property under the mortgage. Neither can he, without 
apportionment, be liable for any part of those rents. Whether or not he enters 
into possession of the property, the transferee of a partial interest in the term 


cannot be taken to have promised the lessor to discharge any part of the burdens 
of the lessee, 
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P, C. Ram Kinkar Banerjee v.'Satya Charan Srimani (1) followed and applied. 
1940. Privy Council Appeal No. 72 of 1939 from a decision of the High 
The Jagadamba Loan Court, Patna, dated February 18, 1938 (Terrell, C. J., and Fazl Alt, 
Con Ltd, JJ.), reversing a decision of the Subordinate Judge of Dhanbad, 
Raja Shiba Prasad Manbhum District. . ai i 
Singh. 


The plaintiff (the first respondent) was the lessor of certain land 
which the lessee had mortgaged to the appellant company. Thè 
mortgagees in due course entered into possession under the 
m:ortgage and collected rents and profits. The plaintiff having 
instituted proceedings for the recovery of arrears of payments, a 
balance was left outstanding after the sale of sub-lessees’ and other 
interests in the land, which balance the plaintiff applied under 
order 34, rule 6 to recover from the mortgagees. The Subordinate 
Judge dismissed the application. The High Court reversed that deci- 


sion, and the mortgagees now appealed. 


The facts are fully stated in the judgment. 
C A. V. 
Their Lordships’ judgment was delivered by 


December, 2, Sir George Rankin :—The controversy in this case has refer- 
Ta ence to 650 bighas of coal land in Mouza Jinagara in the District 
of Manbhum in Bihar. In these, the appellants, the Jagadamba 
Loan Company, Limited, are mortgagees of certain leasehold 
interests which were granted by the Jharia Raj as zemindar to 
one Charles Smith upon the terms of two kabulyats dated 24th 
April, 1907. By one ofthese instruments Charles Smith took settle- 
ment of the surface rights for 999 years at an annual rent of 
Rs. 65o: by the other the sub-soil rights were settled with him 
for the same period upon certain terms as to payment of royalty 
which need not here be set out. The rent for the surface rights 
was secured by a provision that “ the leasehold land remains wholly 
hypothecated for the amount of rent and the amount of rent will 
be treated as the first change.” As regards the sub-soil rights the 
provision was “that for the amount of royalty the leasehold land 
and the machineries remain wholly hypothecated. If I make 
default in payment of the amount of royalty you will be competent 
to release the same by selling the leasehold land.” 

The appellants’ mortgage is dated 4th February, 1920. It was 
executed by the lessee Charles Smith. It recited that several sub- 
leases had in the meantime been granted by him one being in favour 
of the Jinagara Coal Company, Limited. It provided that the 
appellants should from time to time make advances upon a cash 


(1) (1928) L. R. €6 I. A. 50; 69 C, L. J. 254. 
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` credit loan account and that Charles Smith the morigagor should ne 
repay the same with certain interest onthe 4th February, 1923. 3 1940. 
Subject to a proviso for redemption it conveyed to the appellants The Jagadamba Loan 
‘all the estate and interest of the mortgagor including his right to Co., Ltd. 


rent and royalties from sub-leases: The mortgagor covenanted that Raja Shiba Pras:d 
during the subsisténce of the security he would pay all rents, Singh. 
royalties, taxes, etc. and observe the convenants of the head leases. Sir George Rankin, 
In case of the mortgagor’s default in payment of the principal and aie 
interest when due the appellants were to be entitled to enter into 
possession of the mortgaged premises and receive the rents, issues 
and profits thereof, and in case of the mortgagor’s default in pay- 
ment of the rents, royalties or taxes due in respect of the lands the 
appellants were to be at liberty to enter into possession without 
being accountable as a morigagee in possession. 
It is agreed that the appellants eventually collected certain 
rents and profits from sub-lessees of Charles Smith and in this 
sense entered into possession ; but the dates and other particulars 
of the appellants’ action do not appear from the record submitted 
to the Board. It is not suggested that the appellants at any time 
paid rent to the Jharia Raj in respect of the leasehold interests in 
mortgage to them. , 
The suit out of which this appeal arises was brought in the 
Court of the Subordinate Judge at Dhanbad on the 2oth April, 1928. 
It was brought on behalf of the Raj as lessor against Charles Smith 
(the first defendant) as lessee and certain other parties as sub- 
lessees. The appellants were not originally impleaded: they were 
added as parties on 4th January, 1929, but took no steps to contest 
the suit until after it had resulted in a sale as hereafter mentioned. 
The plaint claimed large sums as due to the Raj for rent and 
royalty in arrear in respect of the 650 bighas, prayed that an 
` account of the raisings of coal should be had to ascertain the sums 
due for royalty, claimed that the arrears were a first charge on 
the leasehold properties, and asked for enforcement of the charge 
by sale, Certain accounts having been taken as directed by the - 
trial Judge on 14th June, 1929, a preliminary decree for sale was 
made on gth December, 1929, and « final decree on goth August, 
1930. The sale took place on 25th June, 1931. After setting off 
the sale proceeds against the amount due to the Raj, a large sum 
remained due and unpaid, and on the 23rd June, 1934, application 
was made on behalf of the Raj under Order 34, rule 6, of the Civil 
Procedure Gode for a personal decree for the deficiency against the 
estate of Charles Smith the lessee (who had died pending suit) 
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against one of his sub-lessees, and against the appellants. The 
deficiency was said to amount to a lac of rupees. 

This claim was resisted by the appellants who lodged an objec- 
tion dated 28th July, 1934, maintaining that between themselves 
and the Raj as lessors there was neither privity of contract nor of 
estate. 

The learned Subordinate Judge on 6th December, 1934, upheld 
the objection and refused to make a personal decree against the 
appellants, but on appeal the High Court at Patna (Terrell, C.J. 
and Fuz? Ali, J.) reversed his decision and passed a decree on 
18th February, 1938, against the appellants for the sums due 
to the Raj for rent and royalties in respect of the six years 
before suit. 

From this decree an appeal has now been brought to His 
Majesty in Council. The appellants, as a new ground of objection 
in addition to those previously insisted on, have relied upon the 
fact that the plaintiffs agreed to exclude from the sale the interest 
of certain sub-lessees, and say that in any case the property which 
was included in the decree for sale was neither “the mortgaged 
property nor a sufficient part thereof” within the meaning of 
Rule 5(3) of Order 34. Whether upon this new ground the appel- 
lants could resist a personal decree for the deficiency under Rule 6 
of that Order, is however a question which their Lordships do not 
find it necessary to discuss or decide. 

Since the decision of the High Court in this case, the posi- 
tion of a mortgagee of leaseholds has been considered by 
the Board in Ram Kinkar Banerjee v. Satya Charan Srimani 
(1). It was there held that in India even in the case of an 
English mortgage a legal interest remains in the mortgagor: hence 
the interest taken by the mortgagee is not an absolute interest and 
is not such as to render him liable for the burdens of the lease 
by reason of privity of estate. In that case however the mortga- 
gees had not entered into possession of the properties mortgaged. 

In the present case no question arises of novation by reason 
of the appellants having paid rent to the Raj or otherwise. Their 
Lordships have however to consider whether the appellants have 
become liable for the rents and royalties by reason of their entry 
into possession of the mortgaged property. They are not of opinion 
that privity of estate can result from entry into possession in the 
case of a person who has taken a transfer from the lessee of an 
interest which is not the whole interest in the term, 


(1) (1938) L. R. 66 I. A. 50; 69 C. L, J. 254, 
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The High Court were of opinion that the appellants were liable PG 
-by reason of privity of contract and in support of this view cited 1940. 
Dallas, C. J. in Williams v. Bosanquet (1) : The Jagadamba Loan 
Co., Ltd. 


“and, even as to privity of contract, there is such privity also, a 
for the contract of the lessor is with the lessee and his assigns, and Raja Shiba Prasad 
the defendants here are the assigns of the lessee: it is therefore a Singh. 
contract between the lessor and the assignee, that is, in this case, Si George Rankin, 
between the plaintiff and the defendants.” 

Before relying upon this dictum it would be necessary to 

enquire whether the principle which it expresses has been accepted 
in the law of England and how it consists with the doctrine, 
generally accepted, that the assignee’s liability to the lessor can 
be brought to an end by his assigning the premises over ío another. 
But in their Lordships’ view the principle of the decision in Kam 
Kinkar Banerjees case (2) (supra) is inconsistent with there being 
privity of contract between the lessor and the mortgagee in respect 
of the rent and lessee’s covenants. If the lessee retains part of 
his original interest in the term the mortgagee cannot be liable to 
the lessor for the whole of the rent and convenants ; and cannot 
without apportionment be liable for any part thereof, whether or 
not he enters into possession. The transferee of a partial interest 
in the term cannot be taken to have promised the lessor to 
discharge any part of the burdens of the lessee. It would be 
somewhat remarkable if the lease in Ram Kinkav’s case (2) was 
not thought to be one in which “ the contract is with. the lessee 
and his assigns” ; yet no suggestion is to be discovered to the 
effect that the mortgagees were liable by privity of contract. Their 
Lordships are of opinion that the principle of that decision is 
equally inconsistent with privity of contract as with privity of estate 
as a ground of claim against the mortgagee of leaseholds in such a 
case as the present. 

They will humbly advise His Majesty that this appeal be 
allowed, the decree of the High Court dated 18th February, 1938, 
set aside and that of the Subordinate Judge dated 6th December, 

1934, restored, The first respondent will pay the appellants’ costs 
in the High Court and of this appeal. 


Hy. S. L. Polak: Solicitors for the Appellants. 
Douglas, Grant & Dold: Solicitors for the Respondents. 
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PRESENT: Zord Atkin, Lord Thankerton and Sir 
George Rankin. 


MAHARANI HEMANTA KUMARI 
DEBI AND OTHERS 


v. 


GAURI SHANKAR TEWARI AND OTHERS. 


[On APPEAL FROM THE HiGH Court oF JUDICATURE 
AT ALLAUABAD. | 


Bathing Ghat and rights of Ghatias— Cessation of ownership, not inferred— 
Dedication, if to be absolute—Land used as Ghat not necessarily dedicated— 
Ownership left intact subject to public bathing rights. 


Ghatias as members of a class have no right to exclusive possession of any 
specific part of a bathing ghat, 


Although land dedicated for the purposes of a bathing Ghat is as much dedi- 
cated to an object both religious and of public utility as a Dharamsala or a math 
notwithstanding that it is not dedicated to any particular deity, it does not 
follow that such a dedication when made is a dedication in the full sense of the 
Hindu Law so as to involve complete cessation of ownership on the part of the 
founder and the vesting of the private party in the religious institution or 
object. 


There may or may not be some presumption as to cessation of ownership 
arising from particular circumstances, in the absence of a formal and express 
endowment evidenced by deed or declaration ; the character of a dedication can 
only be determined according to the history of the institution and the conduct of 
the founder ard his heirs. The dedication of property to religious or charitable 
uses may be complete or partial under the Benares as under the Bengal School of 
Hindu Law. Partial dedication may take place not only where a mere charge is 
created in favour of an Idol or other religious object, but also where the owner 
retains the property in himself but grants tothe community, or part of it, an 
easement over it for certain specified purposes. Accordingly, the qualification of 
the ownership uf land arising from the right of the public to use it for bathing 
does not put an end to ownership and make the owner a mere mutawalli, In the 
case of a bathing Ghat a review of its history and of the conduct of the - 
existing owner and his predecessors will be necessary to determine whether the 
river bank at that spot was dedicated in such a way as to make an end of private 
ownership in it, for the practice of ‘bathing in the Ganges is not so directly 
connected with the worship of a particular deity as to render nothing short of 
complete dedication appropriate for a bathing Ghat. 


Dictum of Mookerjee, J.. in Howrah Municipality (Chairman) v. Khetra 
Krishna Mitra (1), that it isnot essential toa valid dedication that the legal 
title should pass from the owner, and that it is not inconsistent with an effectual] 


(1) (1g06) 4 C. L. J. 343 (348); I. L. R. 33 Calc. 1290, 


VoL. 73.] a: PRIVY COUNCIL. 


dedication that the owner should continue to make any and all uses of the land 
which do not interfere with the uses for which it is dedicated, approved. , 

Privy Council Appeal No. 64 of 1939, froma judgment and 
decree of the Full Bench of the High Court, Allahabad, dated 
January 3, 1936, (Sulaiman, C. J.,.Bajpai and Ganga Nath, JJ. ) 
varying a decree of the Additional Subordinate Judge of Benares, 
dated June 25, 1930. 


The plaintiff, Maharani Hemanta Kumari Debi, widow of the 
last male owner of the Puthi ya Raj Estate, claimed to be the owner 
of a bathing Ghat on the bank of the Ganges at Benares. The 
defendant s were Ghatias and their servants who sat on different 
parts of the ghat and gained a livelihood-from alms received from 
pilgrim: bathers who frequented the ghat. They had made platforms 
of earth and wood and had erected canopies on the ghat. The 


plaintiff, alleging that the defendants were in various ways detracting - 


from the amenities of the ghat, brought an action contending that 
they were mere squatters and claiming various forms of relief 
including an order for the ejectment of the defendants. The trial 
Judge found for the plaintiff directing iter a/ia removal of various 
obstructions which the ghatias had erected and making an order of 
ejectment. The Full Bench varied that decree by discharging the 
order of ejectment and the trial Judge’s declaration that the plaintiff 
was the owner of the ghat. The plaintiff appealed. The facts are 
more fully stated in the judgment. 


L. P. E. Pugh, K. C. & C. Sidney Smith for the Appellant. 
Their Lordships’ judgment was delivered by 


Sir George Rankin :—The sanctity which Hindu thought and 
feeling attribute to the Ganges and the special veneration which 
its stream commands as it flows past the holy city of Benares 
(Kashi) are manifested by the temples and bathing ghats upon the 
banks. The efficacy of its waters to wash away every form of 
sin and pollution, is widely accepted doctrine among the orthodox 
and brings the Hindu pilgrim in large numbers seeking to acquire 
religious merit and advantage. According to evidence given in the 
present case “ Mankarnika, Dasaswamedh, Panch Ganga, Assi 
and Barna are the ganch tirthas of Kashi: one who comes to 
Kashi on pilgrimage has to visit all these five places.” In this 
appeal their Lordships are concerned with a bathing ghat which 
is known as the Prayag or Puthiya ghat and which is covercd by 
the name Dasaswamedh—the name of a mohalla of the city. 


The suit was brought ‘on the 15th February, 929, in the 
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Court of the Additional Subordinate Judge of Benares. The 
plaintiff was Maharani Hemanta Kumari Debi, widow of the last 
male owner of the Puthiya Raj estate. She claimed to be owner 
of the ghat. She will be referred to as “the plaintiff” notwith- 
standing that pending this appeal she has by relinquishment 
accelerated the interest of her husband’s reversioners who haye 
been joined with her as appellants to His Majesty in Council. She 
impleaded six sets of defendants, fourteen persons in all, alleging 
that they belonged to a class of Brahmins known as ghatias and 
that they, and their predecessors, had been allowed by the owners 
of the ghat to sit on different portions of it in order to gaina 
livelihood by receiving alms and gifts from pilgrim bathers. She 
complained that the defendants were abusing the permission 
granted to them, by altering the condition of the steps, putting 
down platforms of earth and wood, erecting canopies, and block- 
ing up the free space to the detriment of the utility, cleanli- 
ness and beauty of the ghat. She alleged that the defendants were 
mere squatters; that she had been willing to allow them to con- 
tinue to sit on the ghat if they would execute written, agreements 
for the proper conduct, of the ghat; but that they had failed or 
refused so to do. She asked for relief in different forms—a decla- 
ration that she was the owner of the ghat and that the defendants 
had no right to sit on any portion of it ; an order of ejectment of 
the defendants; an order for removal of the various obstructions 
put up by the defendants; and an injunction restraining the 
defendants “from using any portion of the said Prayag ghat 
as ghatias in any season of the year and from sitting and squatting 
over the same for the purposes of collecting dan dakshina from 
the bathers.” 

A number of written statements were filed. The defendants 
numbered 2, 8 and 11 pleaded that they were mere servants of 
other defendants. The main defence as pleaded on behalf of the 
rest denied the plaintiff's proprietary right and set up that the 
ghatias were a community whose business and duty it was to assist 
bathers ; that a ghat necessarily involved a right on the part of 
some members of this community to occupy portions of it by the 
use of seats or platforms of the kind known as chawhis or takits; 
that this right was a form of property heritable and transferable 
by the Hindu law; that the defendants and their ancestors 
had been in occupation of definite sites on the ghat for hundreds 
of years ; and that they had been guilty of no impropriety. They 
maintained that a right to occupy sites on the ghat by laying out 
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chaukis and takhts had become vested in them by lost grant pres- 
cription or custom. 

The learned trial Judge heard more than twenty witnesses 
and by his judgment (25th June, 1930) came to the conclusion 
that the plaintiffs ownership of the ghat was proved and that 
she had a right to sue as owner notwithstanding that the ghat 
was dedicated to the use of the public for purposes of bathing. 
He found that the ghatias do not belong to any particular class 
or community but are called ghatias because they sit on the ghats. 
He thought that there was nothing in any Shastra to show that 
their presence at the ghat is indispensable for the performance of 
religious ceremonies or that a bath in the Ganges would not yield 
any spiritual benefit unless accompanied by gifts to them. He 
found that in the cas of the plaintiff's. ghat and neighbouring 
ghats the ghatias had sat by leave and license of the owners. He 
negatived the existence of any customary right in the defendants 
and found that at no time had any grant of any interest in the 
ghat been made to them. He further held that they could have 
no claim by prescription to an exclusive right to occupy any 
specific portion of a bathing ghat dedicated to the use cf the 
public. Inthe result he found for the plaintiff, but, following a 
practice which is not to be commended, he contented himself 
with ordering “that the plaintiffs suit as prayed be decreed ” 
without formally stating the terms of the various orders, declara- 
tions and injunctions which he was granting, save by this refer- 
ence to prayers in the plaint which might well have been improved 
by revision. 


An appeal to the High Court was taken by a number. of the 
defendants. On the 27th March, 1935, it came before a Division 
Bench, who, in referring it to a Full Bench, recorded an order 
mentioning that before them it was not in dispute that the plaintiff 
was owner of the ghat or that the defendants or their predecessors 
had sat on different portions of the ghat for generations ; also 
that the defendants did not claim any right by virtue of adverse 
possession but that they did claim a right of property in the 
ghat in respect of their long use of it for the purpose of assist- 
ing the bathers. A single judgment was given by the Full 
Bench (Sulaiman. C.J., Bajpai and Ganga Nath, JJ. on 3rd January, 
1936. The learned judges maintained the decree of the trial 
judge in so far as it directed removal of ‘railings, planks, canopies 
and other articles of obstruction but discharged the trial judge’s 
order of ejectment and the injunction granted by him to restrain the 
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defendants from using the ghat as ghatias or sitting or squatting over 
the same. They discharged also the declaration made by the trial 
judge that the plaintiff was owner of the ghat. 

The plaintiff upon this appeal complains of these variations and 
asks that the decree of the trial judge be restored. 

In the view of the learned judges of the Full Bench the right 
claimed by the defendants may be divided into two parts: (1) a 
right to exclusive possession over specific plots of land and to 
place platforms and canopies over them ; (2) the right to minister 
to the need» of the bathing public and to receive alms and gifts 
for their services. As regards the first the Full Bench found some 
difficulty in appreciating the nature of the right claimed but they 
found that ghatias as members of a class have no customary right 
and that the individual defendants could have no right by custom 
to exclusive possession of any parts of the ghat. The claim to 
such a right by prescription or lost grant was also held to be bad., 
The Full Bench considered it to be proved that the fakAts and 
canopies had been obstructions leaving little space for passage, 
injurious to the pavement and dangerous to the public using the 
ghat. In their Lordships’ view, the reasons given by the learned 
judges in their judgment fully justify their order for removal of 
the obstructions, and their rejection of the defendants’ claim to 
have acquired any rights in this ghat whether by custom, prescrip- 
tion or grant. The defendants have not appealed from the High 
Court’s decree. 


But the Full Bench set aside the trial judge’s decree of eject- 
ment and the injunction granted by him onthe ground that such 
relief would interfere with the right of “the bathing public” to 
take to the ghat persons who may help in the proper performance 
of “spiritual ablutions” and ceremonies. It would be inconvenient, 
in a suit not constituted for the purpose, that an attempt should 
be made to define with,exactness the extent of the user’ which the 
public have as of right in this ghat. But if it be assumed that any 
bather may bring with him his own priest or his own friend to 
assist in ceremonial ablutions, this is not in their Lordships’ view 
a valid reason for refusing to the plaintiff an order in ejectment 
together with a properly framed injunction. The defendants have 
been sitting on the ghat for the purpose of carrying on their occu- 
pation there and have claimed to be entitled to exclusive possession 
of parts of the ghat as a right of property. If the plaintiff's owner- 
ship and possession entitle her to relief, then, upon it appearing 
that the defendants have no such rights as they claim, she is as 
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well entitled to an order that the defendants should remove 
themselves as to an order for removal of their canopies. They are 
not persons who come with bathers to the ghat but persons who 
cumber the ghat in order to intercept the bathers and who do so 
continuously habitually and as an occupation or profession. A 
right to stand, sit or squat on the ghat for the purposes of 
exercising the profession of ghatias may be acquired by consent 
of the plaintiff but as matters stand it is not the right of any of the 
defendants. i P 

As the rights claimed by the defendants have not been estab- 
lished, it is not clear that they have anything to gain by disputing 
whether the plaintff is owner of the ghat or is merely the here- 
ditary superintendent of a religious endowment. In either case 
she would be entitled to maintain a suit in respect of the grievances 
complained of, and to obtain the same or similar relief. But as 
the plaintiff sued as owner and as the Full Bench appear to have 
held that she was a mere manager or mutawalli it is right to consi- 
der whether the trial judge’s declaration of the plaintiff’s ownership 
was well founded. 

A bathing ghat on the banks of the Ganges at Benares is a 
subject matter to be considered upon the principles of the Hindu 
law. If dedicated to such a purpose, land or other property would 
be dedicated to an object both religious and of public utility, just 
as much as isa dharamsala or a math, notwithstanding that it be 
not dedicated to any particular deity. But it cannot from this 
considzration be at once concluded that in any particular case therc 
has been a dedication in the full sense of the Hindu law which 
involves the complete cessation of ownership on the part of the 
founder and the vesting of the property in the religious institution 
or object. There may or may not be some presumption arising 
in respect of this from particular circumstances of a given case, 
but, in the absence of a formal and express endowment evidenced 
by deed or declaration, the character of the dedication can only 
be determined on the basis of the history of the institution and 
the conduct of the founder and his heirs. ‘That the dedication of 
property to religious or charitable uses may be complete or partial 
is as true under the Benares as under the Bengal school of Hindu 
law. Partial dedication may take place not only where a mere 
charge is created in favour of an idol or other religious object 
but also as Mr. Mayne in his well known work was careful to 
notice “where the owner retained the property in himself but 
granted the community or part of the community an easement 
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over it for certain specified purposes” (Hindu Law and Usage 
6th ed. 1900, section 438, p. 567). In Jaggamoni Dasi v. Nilmoni 
Ghosal (1), the plaintiffs ancestor had built a temple and bathing 
gbat, as well as a room and another ghat for use by persons at the 
point of death. The defendant having used the ghat for the pacing 
of goods, Field J. observed :— 

“There is here no deed of endowment and no evidence has been 
taken as to the exact purpose and object of this so-called endow- 
ment. The first question which suggests itself is whether the plain- 
tiff’s father in building these temples, this aæzzørjali room and this 
ghat intended to give to the Hindu community a right of easement 
over the soil, or intended to transfer the ownership of the buildings 
as well as the ownership of the soil to such community. {t by no 
means necessarily follows that, because the plaintiff’s father erected 
this ghat and this antorjoli room, and allowed the Hindu community 
to use them for the purposes set out in thé plaint, he intended to 
divest himself of the ownership of the soil, etc.” 

The judgment of the Full Bench in the present case is open to 
criticism in respect that it does not take due account of this distinc- 
tion. Speaking of the tolls collected from shopkeepers on the ghat 
at festivals, the learned judges, though noticing that no trustee or 
manager had ever been appointed and that the plaintiff and her 
predecessors had bought the land, built the masonry steps and’ had 
always looked after and repaired the ghat, say :— 

“The ghat having been dedicated to the public, it is not conceiv- 
able that the plaintiff or her predecessors could have ever wished 
to appropriate its income to their private use, nor has the plaintiff 
made any attempt to show that its income was ever appropriatéd by 
her or her predecessors. It therefore appears that the plaintiff and 
her predecessors realised the income of the ghat and made repairs 
as a manager or mufawalli and not as absolute proprietor. . The 
plaintiff is not entitled to a declaration of an absolute proprietary 
title in the ghat, as the same has been dedicated to the public,’ and 
the plaintiff has only the right of reversion if ever the ghat ceases 5 to 
be used as such.” 

Another passage deals with the right of the defendants as 
follows :— 

“The ghat having been dedicated to the public the defendants 
could not have acquired any right under any grant or prescription 
which might interfere with or limit the right of the public. As 
already stated, there is no difference in principle between the 

@ (1882) I. L. R. 9 Cale. 75. l 
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‘dedication of a ghat to the public and the dedication of a high 
road.” 

Now there is the very broadest distinction between saying that 
the plaintiff's ownership is not absolute because it is qualified by 
the public’s right of user for purposes of bathing, and saying that 
the plaintiff is not the owner at all, but a mere mutawalli in whom 
nothing vests because her predecessor had dedicated the ghat in 
the full sense of divesting himself completely of all interest therein. 
When in English law the owner of land is said to have dedicated it 
for a highway it is not intended or implied that his right of owner- 
ship has been divested. On the contrary ifany member of the 
public exceeds the permitted user a right of action in trespass arises 
to the dedicator or his successor in title by virtue of his ownership 
and possession. SZ. - Mury Newington v. Jacobs (1); Harrison v. 
Ratland (2). Dedication in the full sense known to the Hindu law 
is a different matter. In the usual case of complete dedication made 
to an idol, for example, the property ceases altogether to belong to 
the donor and becomes vested in the idol asa jwristic person. 
Complete relinquishment by the owner of his proprietary right is 
however by no means the only form of dedication known to the 
Hindu law and is very different from anything that could ordinarily 
be inferred from the public user of a highway. From the standpoint 
of the Hindu law ‘it is not essential to a valid dedication that the 
legal title should pass from the owner nor is it inconsistent with an 
effectual dedication that the owner should continue to make any 
‘and all uses of the land which do not interfere with the uses for 
which it is delicated.” Chairman` of the Howrah Municipality v. 
Khetra Krishna Mitra (3), (per Mookerjee, J. at 348). When the 
dedication is only partial the property in some parts of India might 
none the less in common parlance be described as devotfar; but 
whether it be charged with a sum of money for the worship of an 
idol or be subjected to a right of limited user on the part of the 
public, it would descend and be alienable in the ordinary way; 
“the only difference being ” as Mr. Mayne observes in the passage 
already referred to in this judgment ‘that it passes with the charge 
upon it.” (Hindu Law and Usage, 6th Edition, 1900, section 438, 
page 567). 

The conclusion ‘of the Full Bench that the plaintiff had only 
the right of reversion if ever the ghat ceases to be used as such 

(1) (1871) L. R. 7 Q. B. 47. 
(2) L. R. [1893] 1 K. B. 142. 
(3) (1906) 4 C. L. J. 343 ; I. L. R. 33 Calc. 1290. 
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appears to have been drawn from the mere fact that the ghat was 
“dedicated to the public.” But a review of the history of the ghat 
and the conduct of the plaintiff and her predecessors is required 
to determine whether the river bank at this spot was dedicated in 
such sense as to make an end of private ownership therein. The 
written statements of the defendants set up that “the land on the 
bank of the holy River Ganges between the two confluents of Baruna 
and Assi rivulets in the city of Benares is waqf property from time 
immemorial the same having been dedicated to the Hindu commu- 
nity at large.” The exceeding sanctity of the river is not of itself a 
reason why a pious benefactor of the public should do more than 
provide access to its waters. Whether the question be limited to 
the ghat in suit or bs enlarged by consideration of the evidence 
about neighbouring ghats, it seems to their Lordships that there is 
no substantial ground for holding that the plaintitf’s predecessors or 
any of them had divested themselves of all property in this ghat and 
had accepted the position of having a mere right of management. 
No express dedication has been proved by production of-a deed of 
endowment or otherwise. No manager has ever been appointed. 
Not one instance has been shown in which the plaintiff or. any 
predecessor has purported to act as superintendent, sebait or 
mutawalli. On the contrary they have been treated as owners 
whenever by disrepair the ghat has attracted the attention of public 
authority. They have repaired and substantially improved the ghat 


„at their own expense. They have closed it to bathers on proper 


occasions and have levied tolls on the keepers of shops at festivals. 
That their expenditure upon the ghat has exceeded their receipts 
and that they would not wish to make a profit from the tolls is 
probable enough but in no way tends to prove that they have parted 
with all right as owners of the soil. The evidence as to agreements 
taken from ghatias upon nearby ghats is strong to show that in them 
the proprietors have retained their rights of ownership notwith- 
standing that the ghats are public bathing places. The learned 
trial Judge very reasonably thought that the evidence was over- 
whelming to show the plaintiff’s proprietary right and their Lordships 
though bearing well in mind that there was a bathing ghat at this 
spot before the purchase of the plaintifi’s predecessor in 1814, think 
that there is little to support a contrary view. The river bank at 
Benares is a sacred and historic spot with a powerful claim to the 
regard of a pious Hindu; but the practice of bathing in the Ganges 
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is not in general so directly connected with the worship of a parti- 
cular deity that nothing short of complete dedication would be 
appropriate for a public bathing ghat. ‘The character of the use 
to be made of the bank does not require it. Nor does the public 
right of use for purposes of bathing take its origin as a rule from an 
immediate and express act of dedication: rather does it begin by 
acts of user which are acquiesced in by the owner of the property 
who in due course makes provision for the public needs as an act of 
charity or piety. It may well be doubted whether a complete 
abandonment of the owner’s rights is at all usual in the case of 
public bathing ghats: though it might be common enough in the 
case of tanks dedicated to the public for bathing purposes: even 
then the ownership of the banks would be another matter., 

Their Lordships are of opinion that the declaration made by 
the trial Judge as to the plaintiff’s ownership as well as his order of 
ejectment against the defendants was correct. They think that the 
terms of the permanent injunction to be granted to the plaintiff 
should restrain the defendants from frequenting the Prayag ghat, 
without the consent of the plaintiff or her successor in title, for the 
purpose of acting as ghatias thereon, and from sitting or squatting 
upon the same without such consent in the exercise of the profession 
or occupation of ghatias. 

They will humbly advise His Majesty that this appeal should be 
allowed, that the decree of the High Court dated 3rd January, 1936, 
be set aside and that the decree of the Additional Subordinate 
Judge of Benares dated the 25th June, 1930, be restored, with the 
variation mentioned as to the terms of the permanent injunction. 
The respondents will pay the costs of the plaintiff in the High Court 
and of the appellants in this appeal. The appellants must however, 
pay to the respondents the costs of the application to restore the 
appeal, which had been dismissed for non-prosecution, as directed 
by the Order in Council of the 25th July, 1939, and there must be a 
set-off as regards these costs. f 


Douglas, Grant & Dotd: Solicitors for the Appellant. 
Harold & Shephard: Solicitors for the Respondent. 
RC. CG Appeal aliowed, 
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Before Mr. Justice B. K. Mukherjea and Mr. Justice 
T. J. Y. Roxburgh. 


BIDHURANJAN SARKAR 
V. 


SOLEMAN PRAMANIK AND OTHERS.* 


Mortgage of a non-transferable holding—Incumbrance—Bengal Tenancy Act 
(VIII of 1885), sections 161, 167—Purchaser at mortgage sale, if can acquire 
rights enforceable against landlord who purchased the holding at a previous 
rent sale. ` 


A mortgage of a portion of a non-transferable holding does not entitle the 
landlord to re-enter ind it cannot be ignored by him. Such a mortgage is 
a limitation on the interest of the tenant and amounts to an incum- 
brance within the meaning of section 161`of the Bengal Tenancy Act which is 
not ipso facto cancelled by the rent sale but hay to be annulled by the purchaser 
at the rent sale in the manner laid down in section 167 of the Bengal Tenancy 
Act. It would make no difference if.the purchaser was the landlord himself and 
hot a stranger : 

Dayamayi v. Ananda Mohan Roy Chowdhury'(1); Pran Krishna Pal v. Atul 
Krishna Mukherjee (2) ; Sital Chandra Majhi v. Parbati Charan Chakrabarti (3) 
and Yogendra Chandra Das v. Debendra Nath Ghosh (4) referred to. 


If.at the date of the purchase of the holding by the landlord at a rent sale a 
mortgage is existing as a mortgage and the property has not been sold in 
execution of a mortgage decree it is the duty of.the landlord purchaser to annul 
it. Ifit isannulled the mortgage is extinguished and cannot be enforced any 
further, 


The object of section 167 of the Bengal Tenancy Act isto enable the pur- 
chaser at a rent sale irrespective of the fact whether he is the landlord himself,or 
a stranger to get rid of the incumbrance which was created by an act of the 
tenants and if notice is served upon such incumbrancer his rights are gone and 
cannot be enforced in a suit. If the procedure laid down in section 167 of the 
Bengal Tenancy Act is not followed the rights of the mortgagee must be held 
to subsist and he must be allowed to have a decree upon his mortgage bond and 
a gale of the mortgage property. 


* Appeal from Appellate Decree No. 521 of 1938, against the decree of D. N. 
De, Esq., Subordinate Judge of Bogra, dated the 8th December, 1997, affirming 
that of Moulvi M. S. Hossaine, Munsiff, 3rd Court, Bogra, dated the goth of 
March, 1937. 

(1) (1914) I. L. R. 4a Cale. 172 ; 20 C. L. J. 52 F. B, 

(2) (1917) 22 C. W. N. 662, 

(3) (1921) 35 C. L. J. 1. 

(4) (1934) 39 C. W. N. 428. 


VoL. 73.] HIGH COURT. 


A purchaser in a mortgage sale can acquire rights which were enforceable 
against the landlord who himself purchased the holding at a previous rent sale 
and did not take steps to annul the encumbrance created by the mortgage : 

Sourendra Mohan Singh v. Kunjbehari Lal Mander (1) and Lala Murlidhar 
v. Surat Lal Chowdhury (2) dissented from. 

Appeal by the Plaintiff. 


Suit to recover possession on enforcement of title. 

The material facts will appear from the judgment, 
_ Messrs, Satish Chandra Sinha and Binayak Nath Banerjee for 
the Appellant. 

Dr. N. C. Sen Gupta and Subodh Chandra Sen for the Respon- 
dents. i 
The judgment of the Court was as follows :— 


Mukherjea, J, :—This is an-appeal on behalf of the plaintiff 
and it arises out of a suit commenced by him to recover possession 
of the lands. in suit on establishment of his title by purchase ‘ata 
mortgage sale. The facts so faras are material for our present 
purposes may be stated as follows :—The lands in suit constituted a 
raiyati holding carrying a rentalof Rs. 19 a year; and belonged 
to one Nikaria Bibi. Nikaria died leaving behind her a son named 
Nedu and a daughter, Purna Bibi. On the 17th of May, 1913, 
Nedu who had only 2/3rds share in the holding, executed a mort- 
gage deed in respect of the entire lands in favour of one Gurudas 
the predecessor of -the plaintiff to secure an advance received from 
the latter. A person named Amo Pramanik joined as co-mortgagor 
in this mortgage bond, but it is admitted that he had no interest in 
the property. On the 16th of April, 1914 the same mortgagors 
created a second mortgage of the same property in favour of the 
Bogra Loan Company. On- April 22, 1922, the landlord of the 
holding who is defendant No. 22 in this suit and who had already 
obtained a rent decree against Nedu and Purna, put up the holding 
-to sale in execution of the rent decree and purchased it himself. 
The sale was confirmed on May 26, 1922 and the purchaser took 
possession through Court on the 4thof August following. The 
landlord purchaser then settled portions of the land with defendant 
No. 1 and one Nayebulla and possessed the rest. in Khas. In the 
meantime, the Bogra Loan Company, who were the second mort- 
:gagee with regard to the holding obtained a decree on the basis of 
their mortgage and in execution of that decree the holding was 
again put up to sale on the rgth of March, 1925, and purchased by 
one Soleman, who is defendant No.8 in this suit. After this, 


(3) (1928) I, L, R. 8 Pat. 439. : (2) (1922) 3 Pat.-L. R. 362. 
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Gurudas, the first mortgagee, instituted a suit to enforce his mort- 
gage bond. Soleman was made a party to this mortgage suit, but 


` not the landlord who purchased the holding ata rent sale in the 


year 1922. Gurudas obtained a decree on August 19, 1926. The 
plaintiff got an assignment of this decree from the wife and heir of 
Gurudas, and on November 3, 1933, purchased the mortgaged lands 
in execution of the same. On the 30th of March, 1934 the plaintiff 
took symbolical possession through Court. In the meantime the 
tenancies in favour of defendant No. 1 and Nayebulla were sold in 
execution of the rent decrees obtained against them by the landlord 
and they were purchased by the latter. After this purchase the 
landlord settled these lands with defendants Nos. 12 and 23. The 
plaintiff's case is that when he attempted to take actual possession of 
these lands he was resisted by all the defendants acting in concert 
which obliged him to institute the present suit. 

The suit was contested by defendants Nos. 8, 12, 17, 22 ‘and 23 
and their defence in substance was that the plaintiff could not 
acquire any title to the property against the landlord purchaser at a 
rent sale, and that the suit was barred both by the rules of general 
and special limitation. It was further alleged that Nedu, the mort- 
gagor, having no more than 2/3rds share in the holding, the plaintiff 
could not have, in any view of the case, got more than that share 
by his purchase in execution of the mortgage decree. This last 
point, it may be pointed out, was not disputed by the plaintiff at 
the time of the trial, and it was conceded that if the plaintiff were 
to succeed at all, he could not recover more than 2/3rds share of 
the property in suit. i 

The Munsiff who heard the suit was of opinion that the mortgage 
to Gurudas was an incumbrance on the raiyati holding under the 
provisions of section 161 of the Bengal Tenancy Act, and as the 
landlord purchaser did not annul the incumbrance in the manner 
contemplated by section 167 of the Act, his purchase was subject to 
the mortgage; and the plaintiff, therefore, did acquire a title to the 
property as against the landlord by virtue of his purchase at the 
mortgage sale. He held, however, that though the plaintiffs suit 
was not barred by general limitation it was barred by the rule of 
special limitation contained in Article 3, Schedule III of the Bengal 
Tenancy Act, inasmuch as the plaintiff was kept out of possession 
by the landlord for more than two years since the date of his taking 
symbolical posse ssion through Court. On this ground alone the trial 
Court dismissed the plaintiff’s suit. 


There was an appeal taken against this decision to the Court of 
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appeal below and the Subordinate Judge of Bogra who heard the 
appeal concurred in the order of dismissal made by the Munsiff 
though on entirely different grounds. The Subordinate Judge was of 
opinion that as the holding in dispute was a non transferable holding 
the plaintiff acquired no legal right by his purchase at the mortgage 
sale, which he could assert against the landlord purchaser, and there 
was no obligation on the latter to annul the mortgage under 
section 167 of the Bengal Tenancy Act. It was further held that as 
the landlord purchaser was not made a party to the mortgage suit 
instituted by the plaintiff’s predecessor and as such suit was now out 
of time, the present suit for possession must also fail as being time 
barred. : . 
It is against this decision that the present second appeal has 
been filed, and the learned Advocate who appears for the appel- 
lant has challenged the propriety of the decision of the lower 
appellate Court on both these points. 

The fist point for our consideration in this appeal is whether 
the holding being not transferable the plaintiff as a purchaser in 
the mortgage sale could acquire any rights which were enforceable 
against the landlord who himself purchased the holding at a previ- 
ous rent sale. The Subordinate Judge came to the conclusion 
that-he had no such rights and he relied in support of chis view 
on the decision of the Patna High Court in Sourendra Mohan 
Singh y. Kunjbihari Lal Mander (1). In my opinion the view 
‘taken by the Subordinate Judge cannot’ be supported on the facts 
of the present case. Assuming that the holding was non-transfer- 
able, a transfer of the holding by way of a mortgage and not by 
way of sale and a fortiori a mortgage of a portion of the holding, 
` did not certainly entitle the landlord: to re-enter, and such mort- 
gage could not be ignored by the latter. [ Vide Dayamayi v. 
Ananda Mohan Roy Chowdhury (2)}. Such mortgage is certainly 
a limitation on the interest of the tenant and hence amounts to 
an incumbrance within the meaning of section 161 of the Bengal 
Tenancy Act, and as an incumbrance .it does not stand ipso facto 
cancelled by the rent sale, but has to be annulled by the purchaser 
in the manner laid down in Section 167 of the Bengal Tenancy 
Act. ‘It would make no difference that the purchaser was the 
landiord himself and not a stranger. This view is well established 
by a series of decisions of this Court and reference may be made 
in this connection to the cases of Pran Krishua Pal ¥. Atul 


(1) (1923) I. L. R. 8 Pat. 439. 
(2) (1914) I. L. R. 42 Cale. 172; 20. C L. J. 52 F. B, 
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Krishna Mukherjee (1); Sital Chandra Majhi v. Parbati Charan 
Chakrabarti (2) ; Jogendra Chandra Das v. Debendra Nath Ghosh 
(3). It would be clear on the authorities of this Court, to'which 
reference has just now been made, that if at the date of the pur- 
chase of the holding by the landiord ata rent sale the mortgage 
was still existing as mortgage and the property had not been 
sold, in execution of a mortgage decree, it is the duty of the land- 
lord purchaser to annul it. If he annuls it, the mortgage is 
extinguished and cannot be enforced any further. If- he. does not 
annul it, then in a suit to enforce the mortgage bond to which 
the purchaser is made a party it is no answer to the plaintiff that 
the holding was non-transferable and hence in execution of the 
mortgage decree the purchaser would not acquire any title against 
the landlord. The purchaser being impleaded as a defendant in 
the mortgage suit, gua purchaser and not gva landlord, such defence 
is altogether outside the scope of the mortgage suit. The- question 
certainly does arise if the purchaser at the mortgage sale wants 
to take possession of the property from the landlord who is already 
in possession of the holding as a purchaser at the rent sale, and 
in such circumstances I am inclined to agree with the view. taken 
by the Patna High Court in Badiu Fathak v. Shibram Singh (4), 
that the planiiff purchaser would not be entitled to oust the land- 
lord and assert his rights as a purchaser against him, if the holding 
itself was non-transferable and he did not acquire any rights 
against the landlord as such purchaser. This question did arise 
in Pran Krishna Pal v. Atut Krishna Mukherjee (:), in 
Jogendra Chandra Das v. Debendra Nath Ghosh. (3) both of 
which were suits on the mortgage and it was.held, and: in.my 
opinion rightly, that the landlord purchaser could not resist the 
claim of the mortgagee unless he had annulled the mortgage in 
accordance with the provisions of Section 167 of the Bengal 
Tenancy Act. As I have said already, no question of transfer- 
ability could be raised by the purchaser in such mortgage suit. 
In Sital Chandra Majhi v. Parbati Charan Chakrabarti (1), the 
suit was by a mortgagee-purchaser for recovery of possession and 
it was brought against certain persons with whom the lands 
were settled by the landlord, who had purchased the holding at 
a previous rent sale. The landlord himself was no party to the 


(1) (1917) 22 C. W. N. 662 
(2) (1921) 35C. L. J. x. 

(3) (1934) 39 C. W. N. 428. 
(4) (1928) I. L, R. 7 Pat. 155. 


sco i sie 7 see E 
VoL. 73.] IMIGH COURT. 


suit and no question was raised as to the transferability of the hold- 
ing. It was not the case of the defendants that because the holding 
was not transferable the purchaser did not acquire any rights 
against the landlord or any person with whom the lands were sub- 
sequently settled by the latter. The lower Courts adopted the 
view that the effect of the sale in execution of the rent decree was 
to destroy forthwith the mortgage held by the plaintiff, and this 
view, palpably erroneous as it is, was set aside by this Court in 
appeal. In Badlu Pathak v. Shibram Singh (1), the suit was for 
possession, commenced by a mortgagee-purchaser of a non-trans- 
ferable occupancy holding. It was brought against the landlord 
who had purchased the holding ata rent sale and certain tenants 
who were inducted into the land by the latter. It was held by 
Dawson Miller, C. J., and Adami, J., that the suit must fail. 
Dawson. Miller, C. J., made the following observations in his judg- 
ment : 

“Can the mortgagee who has obtained a decree on his mort- 
gage and purchased the property in execution claim possession 
from the landlord or the raiyat settled on the land by the landlord? 


Clearly not without the landlord’s consent. He has no right to 


hold the land as a raiyat against the will of the landlord and his 
incumbrance, although never formally annulled and although still 
subsisting for what it is worth is a barren right against the landlord 
wheri he seeks to enforce it by taking possession of the property. 
It is therefore of no consequence that the landlord did not seek 
to annul the mortgage, for the mortgagee could not’ step into the 
shoes of the original tenants and acquire a raiyati interest against 
the landlord’s will.” 

This statement of law I do not dispute. “But I do not approve 
of the way in which this proposition was extended by another 
Division Bench of the same High Court in Sourendra Mohan 
Singh v. Kunjbihari Lal Mander (2). There the suit was by a 
mortgagee of a non-transferable holding to enforce his mortgage 
bond. The landlord who had purchased the holding at a rent 
sale was made a party to it and the question was raised whether 
the latter could ignore the mortgage altogether, although he had 
not ‘annulled’ it under Section 167 of the Bengal Tenancy Act. 
The learned Judge allowed the defendant to raise the question of 
transferability which was appropriate only to his character asa 
landlord and not as a purchaser, and dismissed the suit on the 


(1) (1928) I. L. R. 7 Pat. 155. 
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ground that to decree a sale on the basis of the mortgage bond 
would be to oust the landlord purchaser from possession. With 
all respect to the learned Judges I must say that this is not a sound 
view to take. As I haye said already) the object of Section 167 
of the Bengal Tenancy Act is to enabie the purchaser at a rent 
sale, no matter whether he is the landlord himself or a stranger,* to 
get rid of the incumbrance which was created by an act of the 
tenants and if notice is served upon such incumbrancer his rights 
are gone and cannot be enforced in’ a suit. If the procedure 
laid down in Section 167 of the Bengal Tenancy Act is not followed 
the rights of the mortgagee must be held to subsist and he must 
be allowed to have a decree upon his mortgage bond and a sale 
of the mortgage property for what it is worth. Whether he will 
be able to recover possession of the property as against the land- 
lord who might then raise the question of non-tranSferability against 
the plaintiff is a question which depends for its determination 
upon other considerations. I cannot also approve of the, view 
expressed by Ross, J., in Zala Murlidhar v. Surat Lal Chow- 
dhury (1), that the holding being nota transferable one and the 
mortgage being a transfer, it could not amount to an effective 
limitation on the right of the tenant and hence could not rank as an 
incumbrance at all. This view would be directly contrary to 
that taken by the Full Bench decision of our Court, in Dayamayi 
v. Ananda Mohan Roy Chowdhury (2) referred to above. In 
the present case the suit is by a mortgagee-purchaser who seeks 
possession of the property purchased by him as against the land- 
lord, who is in possession of the property already, and consequently 
the question of transferability can, in my opinion, be raised by 
the defendant landlord. The plea, however is of no help, in 
the circumstances of the particular case ; for the sale here took 
place in 1933 long after 1928 when the occupancy holdings were 
made transferable by law. The mortgage itself could not ‘be 
ignored by the landlord as he did not annul it under section 167 
of the Bengal Tenancy Act, and as the sale took place after 1928 
the sale is in my opinion binding on the landlord. I am of 
opinion, therefore, that the plaintiff's suit cannot be thrown out 
on the ground that the holding was not transferable by law and 
consequently the plaintiff could’ not acquire any title against the 


landlord. 
The next point for our consideration is whether the plaintiff 


(1) 3 Pat. L, T. 362. 
(2) (1914) L L. R. 42 Cale. 172 ; 20 C. L, J. 52 F. B. 


A b 
° 
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-7 not- having made the landlord purchaser a party to his mortgage 
suit is entitléd to maintain the present suit for possession against 
tim. In cases where a person interested in the equity of redemp- 
tion is left out of a mortgage suit there are two opposite principles 
which have been invoked by different courts at different times 
for determining the rights of the purchaser at such sale. Accor- 
ding to one view which may be called the Allahabad view, and 
which has been accepted by this Court in Aghore Nath Banerjee 
v. Deb Narain Guin (1) and Habibullah v. Jugdeo Singh (2), the 
mortgage decree and the sale consequent thereon are of absolutely 
no effect against a person who was a necessary party to the mort- 
gage suit but was left out. The remedy of the mortgagee-purchaser 
in such cases was to institute a suit upon the mortgage bond against 
the person who was omitted from the suit and pray for an order of 
sale. According to the other view which has been taken in a large 
number of decisions of this Court, of which the cases in Ganga Das 
Bhattar v, Jogendra Nath Mitter (3) ; Jugdeo Singh v. Habibullah 
Khan (4) and Nihar Mala Debi vw. Saroj Bandhu Bhattacharjee 
(s), may be taken as types, the purchaser acquires the property 
as it existed at the date of the sale discharged of the mortgage 
lien, but subject to the rights of those who were not made parties 
_to the suit. The purchaser in such cases can sue for possession 
subject to the exercise of the rights of redemption by such per- 
gons. It seems to me that whether the suit should be one for 
possession or for enforcement of the security itself would depend 
upon the fact as to whether the mortgagor was or was not a party 
to the mortgage suit. If the mortgagor himself or the person 
in whom the mortgagor’s right was vested was impleaded as a 
party defendant but some person interested in the equity of 
redemption, as for example, a puisne mortgagee, was left out, 
then the purchaser acquires not only the rights of the mortgagee 
plaintiff but the interest of the mortgagor as well, and he can sue 
for possession as purchas2r of the mortgagor’s rights subject to 
his first mortgagee rights being redeemed by the puisne mort- 
gagee, and he in turn being allowed to redeem the latter in his 
capacity as a mortgagor. But when the equity of redemption is 
entirely unrepresented in the mortgage suit and the holder of the 
equity of redemption is not at all made a party to such suit, the pos- 
session of the purchaser-cannot be higher than that of the assignee 


(1) (1996) 11 C. W, N. 314. (2) (1901) 6 C: L. J. 609. 


(3) (1997) 5 C. L. J. 315; 11 C. W. N. 403. 
(4) (1907) 6 C. L. J. 612. , (5) (1933) 37 C. W, N. 897, 
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piace of the mortgagee’s rights. Asa purchaser of the mortgagee’s rights 
i941, . he cannot sue for possession, and his only remedy would be to 
Bidhuranjan Sarkár institute a suit for enforcement of the mortgage bond. This view 
that I am taking is supported by a Division Bench of this Court 
; in the case of Digambar Suthar v. Suajan (1). It has further 
‘Mukherjea F. -been held in Some cases ‘that the mortgagee-purchaser would not 
‘be entitled to sue for ‘possession if he were aware of the existence 
of the interest of any person whom he did not make a party in 
the mortgage suit [Vide Kvishtopada Roy v. Chaitanya Charan 
Mandal (2)]. In the case before us the only person in whom 
rights of the mottgagor were vested at the date when thé plaintiffs 
predecessor instituted the mortgage suit, was defendant: No. 22, 
the landlord purchaser, but he was not made a party defendant 
at all, and the equity of redemption, therefore, must be held to 
have been totally unrepresentéd in the mortgage suit. In sucha 
“case I am of opinion, as I have said above, that the mortgagee- 
purchaser cannot maintain a suit for possession and his only 
remedy would be a suit to enforce his mortgage security. As the 
suit upon the mortgage is now barred by limitation I do not'see 
how the plaintiff can ask the Court to have his suit for possession 
converted into one for enforcement ‘of the’ mortgage bond.’ in 
my Opinion, therefore, the -plaintiffs suit must fail on this 

ground. 

It is not necessary for us to consider whether the plaintiff's 
predecessor had notice of the purchase by the landlord when he 
iastituted’ the mortgage suit, and it is not necessary also to con- 
sider whether the suit is barred by the rules of special limitation 
' as contained in Schedule III, Article 3 of the Bengal Tenancy 
Act. Mr. Sinha, who appears for the appellant, has contended 
before us that the equity of redemption cannot be said to have 
been wholly unrepresented in the present suit, inasmuch as Sole- 
man who was a purchaser at the instance of the second mortgagee 

` was made a party to the plaintiff's mortgage suit. But Soleman 
could not acquire any fitle to the equity of redemption of the 
property which had already been sold to the landlord in 1922, 
which was three years prior to the date óf Soleman’s purchase, and 
Soleman himself admits in his written statement that he did 

` not acquire any rights by virtue of his purchase at the mortgage 
sale. ‘ = 

The result, therefore, is that in our opinion the ‘present suit 


(4) (1928) 33 C. W. N. 100. 
(2) (1922) L L. R. 49 Calc, 1048, 


p v. . 
Soleman Pramanik. 
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as a suit for possession is not maintainable and as a suit for the 
enforcement of ‘the mortgage bond is barred by limitation. The 
plaintiff therefore is not entitled to succeed. 

The result, therefore, is that thé appeal is dismissed. 
no order as to costs. 


Roxburgh, J. :—I agree. 


_ We make 


`P. Re Appeal dismissed, 


Before Mr. Justice Mukherjea and Mr. Justice Roxburgh. 


PARESH LAL ROY CHOWDHURY 
AND ANOTHER 


U. 


THE PROVINCE OF BENGAL `’ 
AND OTHERS.* 


' Resumption of lands under Regulation II of 1819 and Regulation ITI of 1828— 
Resettlement—Malikana all along paid to the old proprietors—Amalnama— 
Settlement, if a proprietary settlement—Malikana-holder—Rights of the 

' Malikana-holder—Conduct of the person, if alters the real nature of the 
settlement, 


Where lands included in Touzis bat in the actual possession of Howladars 
were resumed under Regulation II of 18:9 and Regulation II of 1828, and the 
proprietors refused an offer of resettlement, whereupon an independent and 
separate estate was created and settled permanently with the Howladars, but 
Malikana in respect of the same was all along paid to the old proprietors : 


.Held, on a consideration of the terrns of the Amalnama, that the settlement 
was a proprietary settlement and the fact ‘that the old proprietors were being 
paid Malikana all along either rightly or wrongly, did not affect the question. 


Per Mukherjea, F.: The Malikana-holder may be a person entitled to reccive 
periodically a specified amount from the income of the land and at the most this 
might constitute a rent charge. But that is not sufficient to show that the land or 
estate is still held by him as a zemindar immediately from the Government. 


* Appeal No. 528 of 1938, against the decree of B. P. Roy, Esq., Additional 
District Judge, 3rd Court, of .District Backerganj, dated the 12th July, 1927, 
reversing the decree of K. N. Mitra, Esq , Subordinate Jage ist Court, Barisal, 
dated the 27th February, 1937. 
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CIVIL 


Soudamini v, The Secretary of State for India in Council (1) followed. 


1939. Per Roxburgh, F.: Although the persons with whom the settlement was 
Paresh Lal Roy made did not treat the same asa proprietary settlement, their canduct will not 
Chowdhury alter the real nature of the settlement. 
v 


The Province of Appeal by the Plaintiffs. , 
engal. . ; F N 
— Suit for declaiation that the pioprietary right to a Dearah Mehal 


is an accretion to Touzi No. 4537 of the Backerganj Collectorate, 
that the Dearah settlement of it with defendants 1 to 5 is ud¢va vires 
and for injunction to prevent the defendants 1 to 5 from claiming or 
realising any rent from the plaintiffs. 


The material facts will appear from the judgment. 


Messrs. Jitendra Nath Guha and Satya Priya Ghose for the 
Appellants. 


Dr. S. C. Basak for the Respondent No. 1. 
Mr. Rama Prosad Mookerjee for the Respondents Nos. 4 to 6. 


Messrs. Nalin Chandra Pal and Amarendra Narayan Bagchi for 
the Respondent No. 3. / 

C. Ae Ve 

The judgments of the Court were as follows :— 

Fune, 26, Roxburgh, J. :—This is an appeal by the plaintiffs, who may 
ir be referred to as the Roys. It arises out of their suit for declara 
tion that the proprietary right to a Dearah Mahal No. 6598 which , 
is an accretion to Touzi No. 4537 of the Bakarganj Collectorate 
belongs to them, that the’ Dearah settlement of it made with — 
defendants Nos. 1 to 5, who may be called the Chandradwip 
zemindars, is w/tra vires and void and for injunction to prevent the 
latter from claiming or realising any rent from the plaintiffs. 

The estate No. 4537 was itself a resumed Mehal, being an 
accretion to estates bearing Touzi Nos. 1720 to 1723 under which 
the predecessors of the plaintiffs had been Howladars from 
1797. On resumption, estate No. 4537 was offered to the zemin- 
dars for settlement, and on their rcfusal settlement was made with 
the predecessors of the Roys in 1842. The substantial question 
in this case is the determination of the meaning and effect of the 
Amalnama of 1842 by which that settlement was made. 

The trial Court decreed the suit, but this decision was upset in 
first appeal ; the plaintiff therefore now appeals. 

Before discussing the terms of the Amalnama, the subsequent 
history nay be given. There was a further accretion to estate 
No. 4537, and in rgtr on Dearah proceedings being taken the 


(1) (1923) 38 C. L. J. 47. 
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estate, which is Touzi No. 6598, was offered in settlement to the 
Chandradwip zemindars, and on refusal by them it was settled 
in Howla right with the Roys. The Roys however filed a suit, 
being suit No. 13 of the Subordinate Judge’s Court at Barisal, 
for a declaration that the settled land formed part of the parent 
estate ; as a result of the suit the revenue -assessed by the Dearah 
officer was reduced. The proceedings were protracted and came 
before this Court as the case Peary v. Secretary of State for India 
in Council (1), but no claim of proprietary right was made in 
connection with it. The first appellate court has held that the 
present case is barred under the provisions of Order 2, rule 2 of 
the Code of Civil Procedure for failure to include a claim 
for declaration of their proprietary title in this previous suit 
of 1918. 


The estate No. 6598 again came up for re-settlement in 1927 
and cn this occasion was settled with the Chandradwip zemindars, 
this being the settlement challenged by the present proceedings. 
The Assistant Settlement Officer reported in favour of the pro- 
prietary title of the Roys, but the Board of Revenue declined to 
accept the finding. The Chandradwip zemindars have admittedly 
been in receipt of permanent Malikana in respect of estate No. 
4537 Since 1842; the Board of Revenue considered that this 
established the existence of their proprietary right and held that 
it was not bound by the decision in Soudamini v. The Secretary 
of State for India in Council (2) which held that the reservation 
by Government of a sum to be paid to the persons who had 
refused to take settlement did not operate to prevent the new 
estate from being an entirely independent tenure in substitution for 
and in extinguishment of the zemindar’s original interest in the newly 
settled lands. r ; : 


Coming now to the Amalnama, a certified copy of it was marked 
as Ex. 13 in the case of 1918, and a translation is filed at page 98 
of Part III of the Paper Book of the appellate proceedings therein 
in this Court. The original is also filed as Ex. 4 in the present 
suit. It recites that the Roys are “hereby informed that as it 
has been proved that the lands have been newly accreted to estate 
Lamchari Charbaria afier the Decennial Settlement and as the 
same has been decreed in favour of Government on the znd 
September, 1828, under Regulation II of 1819 and Regulation 


(x) (1923) 39 C. L. J. 454. 
(2) (1922) 38 C. L. J. 47. 
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poviis III of 1828” a survey and settlement has been made, and the boun- 
1939. daries are given., It then continu es (as translated) : E? 
Nera 

Paresh Lal Roy . “land lying within these boundaries and bearing the Yental 
Chowdhury of Rs. 817/7/2 pies in company’s coin was settled in kaemi with 
The Pee of you Rajchandra Roy and you Jagattara, wife of Ramkishore Roy 
Bengal, “commencing from the ‘year 1243 B. S. during the time of the 
Roxburgh, F, former Collector Mr. Steinford in anticipation of the sanction of 


the Sadar Board and was accordingly reported for sanction. Tn 
answer to that, letter No, 125 .dated the 22nd March, 1841 of the 
Revenue Commissioner of the 15th Division has been received 
` here with the order that Rs. 7o7/0/9 pies has been sanctioned 
by the Government as the rent for the said Mehal with Malikana 
and that if the zemindars of ‘Pergunnah Chandradwip agree to 
include the lands of the above-mentioned Char within the Tahut 
of the zemindari of the Pergunnah on receiving Rs. ro P. C. 
as Malikana then the said Mehals will not be entered separately 
on the Touzi; and that if the zemindars refuse, then they will 
(illegible) Malikana after the sale of the zemindari at auction. 
Thus as the zemindars have refused to include the rent for the 
said Char within the Tahut with regard to their rspective zemin- 
darics you who are in possession of the Mehal in Howladari rjght, 
have put in, on the 24th June, 1842, the sum of Rs. 707/0/g pies 
being the Tahut with Malikana in instalments for the lands men- 
tioned in the previous Doul. So the said Mehal is settled in Kaemi 
with you at the above rent which has been sanctioned by the 
Government. It is your duty that you should continue to keep 
in your possession the said Mehal according to the (illegible) 
mentioned above and to pay the rent of Rs. 707/o/9 pies Kist by 
Kist as per Tahut Kistbandi. Regarding the payment of revenue 
you will abide by those Governmeut laws which are current at 
present and which may come into force in future. No objection 
to that will be accepted. To this effect the Amaldari of a perma- 
nent settlement of the above char is hereby given (torn).” 

This paper book copy was apparéntly not made from present 
Exhibit 4 which nowhere (stated ?) “illegible”, or “torn” at the end. 
The second “illegible” portion is in fact “boundary ”, and‘ the 
“torn” portion appears clearly in Exhibit 4 as showing the English 
date 24th’June, 1842 with the corresponding Bengali date. The 
amount is clearly Rs. 707-129 and not Rs. 707-0-9 throughout. 
But more important is the matter of the first “illegible” portion. 
The correct translation of this portion of the Amalnama is :—“ If 
the zemindars of Pergunnah Chandradwip agree to accept ten per 
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‘cent. Malikana the ‘lands of- the above mentioned char will be 
included within the Tahut of the zemindari of the Pergunnah, and 
‘the said Mehal will not be-entered separately on the Touzi ; and if 
‘the zemindats ‘refusé then’ the’ zémindari will bé put to auction and 
‘they will not receive Malikana. ” mig 

_ It appears then that the alternatives offered to the zemindars 
were clear and only two, that they refused the first and that there- 
fore the second was to take effect. The rest of the Amalnama is 
therefore merely putting the second alternative into effect, and is 
clearly granting a p2rmanent zemindari settlement tothe Roys. 
-The only anomaly on this view is the inclusion of the amount of 
Malikana in the revenue. The result of this anomaly seems to have 
been the further anomaly that this Malikana has been treated as 
permanent Malikana, and has been paid to the Chandradwip zemin- 
‘dars ; for that there appears to have been no provision in the law. 
It would’ seem that in the document the word Malikana was 
“used to represent the zemindar’s profit even where he himself 
took-settlement. The stipulation that if the zemindars agreed to take 
to per cent Malikana then ‘the lands would be included in their 
Tahut seems only ‘explicable on this ‘basis; in other words the 
meahing of the first alternative was that the zemindars would include 
the lands in théir demand and pay Rs. 707-12-9 minus ro per cent 
‘as revenue. One would have expected then that in putting 
into force the other alternative the revenue to be stipu- 
lated would be only the same amount. There is no doubt 
that the Roys treated the settlement as being one in Taluki right; 
the Tahut Kistibandi of the 24th June, 1842, the date of the 
Amalnama signed by Jagattara (printed at P. 41 of Part III of 
the Paper Book) describes the property as Howla and gives as 
details ‘Malikana_ due to Amna Rs. 7o-12-4.2’? and ‘rent due 
Government Rs. 637-0.4.2. Aod ina pelition to the Collector in 
1912, printe] at page 50 of the Paper book they refer to the settle- 
ment as one ‘in permanent Taluki right? and as we have seen 
they did not on the occasion of the 1912 proceedings make any 
claim in proprietary right. But their conduct will .not alter the 
real nature of the original settlement. 

Though there is som? anomaly about the circumstances of the 
settlement on the above interpretation of the Amalnama, the 
anomalies are greater if it is taken to bea permanent settlement of 
a tenure. ‘On this interpretation taken, the payment of Malikana 
by the Roys to Government and then by Government to the 
Chandradwip zemindars appears to be an eřror ; the second alter- 
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native in the Amalnama provided that no Malikana was to be 
paid after the auction. But if it is taken that the Amalnama 
provides for à settlement permanently of a tenure, we first 
haye the difficulty that this is not a procedure considered in 
what may be called the preamble of the Amalnama; next we 
have that in itself it was, as the Board of Revenue has pointed 
out an entirely anomalous procedure, viz. that Government should 
keep the proprietary right permanently in itself. The Board, act- 
ing on the view that the Amalnama provided for the payment of 
permanent Malikana, held that this was irregular, as there is no 
provision found in the Regulations for such an arrangement. It 
would be still more strange if Government had stipulated for the 


full rent with the intention of keeping the propriatary right and 


of not paying Malikana to the zemindars. Iam clearly of opinion 
then that the correct interpretation of what was done in 1842 is 
that a proprietary settlement was made with the Roys, that Mali- 
kana was not payable to the Chandradwip zemindars under 
the arrangement, but that as the amount actually paid by the 
Roys, with whom proprietary settlement was made, included the 
amount that was really the zemindars’ profit this came to be 
paid to them by a misinterpretation. The Roys thus being held 
to have proprietary right in estate No. 4537 are entitled to pro- 
prietary settlement of the estate No. 6258. l 

As regards the point of limitation, no proprietary settlement 
was made at all in 1912, the estate was held khas and settled in 
tenure right with the plaintiffs. it is true no offer was made to 
the plaintiffs as proprietors, while an offer was made to the Chan- 
dradwip zemindars and was refused by them, but as no proprie- 
tary right above their own right in the Mahal was unequivocally 
recognised against the plaintiffs in r912 I do not think any cause 
of action arose then such as’ arose in 1932. I hold that the suit 
is not barred by limitation. 

As regards the point that the suit is barred by virtue of the 
provisions of Order 2, rule 2 this is disposed of by similar reasons ; 
the present suit is based on a cause of action which arose in 1932, 
namely the settlement with the Chandradwip zemindars, a cause 
of action which did not exist when the suit of 1918 was filed. 

I am of opinion therefore that the appeal should be allowed 
and the decree of the trial Court should be restored. The plain- 
tiffs will get costs in this Court and the lower appellate Court. 

Hearing fee three gold mohurs. 

Mukherjea, J.:—I agree. The whole controversy in this 
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appeal centres round the point as to whether the settlement that was 
made with the Roys, who were the predecessors of the plaintiffs 
appellants, in 1842, was a proprietary settlement and the Roys 
thereby became the proprietor of Estate No. 4537. If this question 
is answered in the affirmative, the conclusion will necessarily follow, 
that the plaintiffs, and not the defendants Nos. 1 to 5, would have 
the proprietary right to Touzi No. 6598 which is admittedly an 
accretion to Touzi‘No. 4537. Itis not disputed that the lands of 
what now constitutes Estate No. 4537 of the Backerganj Collectorate 
were previously enjoyed by the zemindars of Chandradwip (who are 
represented in this suit by defendants Nos. 1 to 5) as included in 
Touzis Nos. 1720-1723 belonging to them. The Roys were thé 
Howladars under the Chandradwip zemindars and were in possession 
of these lands in Howla right. On September, 1828 these lands were 
resumed under Regulation II of 1819 and Regulation III of 1828 
but the possession of the Howladars was not disturbed. ‘The pro- 
prietors declined to accept'a settlement and a temporary settlement 
was made with the Howladars in 1835. It appears from the Amal- 
‘nama Exhibit 4 that in 1842 a definite proposal was made to the 
proprietors to accept resettlement on a yearly revenue of Rs. 707-12- 
g pies less 10% which they were allowed to retain as their Malikana 
and in that case the lands were not to be created a separate estate. 
The alternative in the case of refusal was, that the estate would be 
put up to auction ‘and settled with the highest bidder and the pro- 
prietors’ right to get Malikana would be at an end. ‘The proprietors 
did refuse to accept the preposal and an independent and sepaiate 
estate was created which was settled permanently with the Roys in 
June 1842. i 


This settlement, in my opinion cannot but bea preprietary 
settlement. The recitals in the Amalnama clearly indicate that the 
rights of the old proprietors were gone and the fact that they were 
being paid Malikana all along, either rightly or wrongly, does not 
affect the question. As was held in the case of Saudamini v. 
Secretary of State Jor India in Council (1) the Malikana-holder may 
be a person entitled to receive periodiċally a specified amount from 
the income of the land and at the most this might constitute a rent 
charge. But that is not sufficient to show that the land or estate is 
still held by him as a zemindar immediately from the Government. 


Dr. Basak who appears for the respondent No. r has argued 
before us that even if the Chandradwip zemindars lost their rights 


(1) (1923) 38 C. L. J. 47 ; I. L. R. So Calc. 822. 
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` as proprietors in respect of estate No. 4537 still under the settlement 


of 1842, the Roys did not obtain anything more than a Howla or 
tenure-holder’s right in respect of the lands of the Touzi and the 
proprietary right remained vested in the Government. This argu- 
ment, in my opinion does not bear scrutiny. There is nothing to 
show that the Government took Khas possession of the lands of 
estate No. 4537, and keeping the proprietary right in themselves 
created a tenancy right in respect of the same in favour of the Roys: 
In the D. Register and in the Revenue and Thak Survey 
records the Roys were recorded as proprietors and what they were 
paying annually was accepted by the Government as revenue and 
not as rent. The order of the Board of Revenue sanctioning settle- 
ment of the accreted Touzi with the Chandradwip zemindars clearly 
shows that they regarded the Chandradwip zemindars to be the 
proprietors of Touzi No. 4537 and the principal ground for so 
recording was that Malikana was paid tothem. It was never the 
case of’ the Revenue authorities that the Roys were holding the 
tenure under the Government as proprietors of the Touzi. It is 
true that the plaintiffs’ predecessors described themselves as Taluk- 
dars in some papers or documents and they did not press their claim 
to the proprietary settlement when the first settlement of the Deara 
Touzi was made in 1912. But that cannot take away the rights 
which they acquired under the law and as the rights of the Chandra- 
dwip zemindars as preprietors had ceased, the Roys must be 
regarded as holding the Touzi as proprietors immediately under the 
Government. 

The view taken by the lower appellate Court that the Govern- 
ment as proprietors created an intermediate tenure in favour of the 
Chandradwip zemindars between their own rights as proprietors and 
those of the plaintiffs as tenure-holders is altogether untenable and 
is not supported by any materials on the record. 

In my opinion the lower appellate Court was also wrong in dis- 
missing the plaintiffs’ suit on the ground that it was barred by limi- 
tation and by the provisions of order 2, rule 2 of the Code of 
Civil Procedure. The cause of action for the present suit arose in 
1932 when the Board of Revenue directed re-settlement of the Deara 
Touzi with defendants Nos. 1 to 5. The suit is quite within time as 
it is within six years from that date. Similarly the suit which was 
started by the plaintiffs in 1918 was for a declaration that the lands 
resumed ‘there were comprised in the plaintiffs’ permanently 
settled estate and consequently were not liable to be assessed to 
additional revenue under the provisions of Act X of 1847. The 
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relief which the plaintiffs now claims could and did not arise on the 
cause of action upon which the earlier suit was instituted and con- 
sequently order 2, rule z of the Code of Civil Procedure, in my 
opinion, has got no application to the facts of this case. 

The result is that the appeal is allowed, the decree of the lower 
appellate Court set aside and that of the Court of first instance 
restored with costs in this Court as also in the lower appellate 


Court. 
D. R. Appeal allowed. 


CIVIL REVISION. 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
Roxburgh. 


PROVINCE OF BENGAL 
v. 
SATISH CHANDRA DE AND ANOTHER.” 


Land Acquisition Act (Iof 1894), section ‘t1—Award by the Land Acquisition 
Collector, when can be amended—Land Acquisition Act, section 31(4)— 
Unfettered powers of entering into contracts—Reference under section 18 of 
the Land Acquisition Act—Collector, if competent to enter into comprontise— 
Award statement, kept under, the Civil Account Code, entirely different paper 
from the award—Award statement, how far admissible. 


When the Land Acquisition Collector has made his award under section 21 of 
the Land Acquisition Act, he is not competent to amend it or to make a supple- 
mentary award except in cases of clerical error, error of calculation or manifest 
omission to deal with a part of the claim made by an intercsted party (as pointed 
out in paragraph 63 of the Executive Instructions framed by the Government and 
published in the Bengal Land Acquisition Manual). 


Section 31(4) of the Land Acquisition Act suggests that the Collector has 
almost unfettered powers of -entering into contracts with persons interested in 
the subject-matter of acquisition. 


The Collector is quite competent to enter into a compromise with the 
* Civil Revision Case No. 1111 of 1939, against an award of the President, 


D. C. Ghose, Esq., Calcutta Improvement Tribunal, in Valuation Case No. 7 of 
1937. Orders dated 13th March, 1939 and 14th July, 1939. 
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claimants who have got a reference under section 18 of the Land Acquisition Act, 


ard pay them a sum of money on the basis of such settlement on condition of 
their withdrawing the reference. 


The award statement, which is kept in-Form A prescribed in Appendix 7 of 
the Civil Account Code issued by the Auditor-General is an entirely different 
paper from the award, which is to be drawn up in Form 23 as laid down by 
paragraph 60 of the Executive instructions in the. Bengal Land Acquisition 
Manual. 


The award statement. in respect of a neighbouring property is evidence that a 
neighbour received a certain sum in compensation for acquisition of his land and 
building and the evidence would seem to be as admissible as that relating to any 
other transaction by which a transfer of title for value was made of neighbouring 
property. . 

Application under section 115 of the Code of Civil Procedure by 
the Province of Bengal. 


Award of the President, Calcutta, Improvement Tribuna] in 
valuation case regarding premises No. 20 Baburam Ghose Lane 
with interest in the common passage to premises Nos. 19 to 22 
Baburam Ghose Lane. 


The material facts will appear from the judgment. 
Dr. S. C. Basak and Mr. Bireswar Bagchi for the Petitioner. 


Messrs. Panchanan Ghose, Surendra Madhab Mallick and Paresh 


Nath Mukerjee (Jr.) for the Opposite Parties. 
C. A. V. 


The judgments of the Court were as follows :— 

Mukherjea, J. :—This is a Rule obtained by the Province 
of Bengal and is directed against an award of the Calcutta Im- 
provement Tribunal passed in Valuation Case No. 7 6f‘1937. 
As the value of the award is below Rs. 5000 and the Tribunal 
refused a certificate under section 3, sutssection r(b) of the 
Calcutta Improvement Appeals Act, the petitioner has come up- 
on a petition of revision to this Court under section 3,5, Civil 
Procedure Code. 

The material facts necessary for our present purposes may 
be shortly stated as follows ; Premises No. 20 Baburam Ghosh 
Lane was acquired in connection with Street Scheme No. 44 of 
the Calcutta Improvement Trust and the opposite parties who 
were the owners of the said premises were allowed a sum of 
Rs. 3670 by the Collector as compensation both for the land and 
the building, 

The claimants being dissatisfied prayed for a reference undet 
section 18, Land Acquisition Act, and the Calcutta Improvement 
Tribunal, to which reference was made, increased the valuation 
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from Rs. 3670 to Rs. 400. The claimants in support of their 
claim for increased valuation, before the Tribunal, relied, inter alia 
on an award, and also on what was said to be a supplementary 
award, regarding premises No. 2r Baburam Ghosh Lane which 
was a contiguous property and was acquired sometime before. 
They also examined Mr. Nagendra Nath Ganguly as an Expert 
on their side. The Tribunal held that the ‘“‘supplementary” award 
in connection with. premises No. 2r Baburam Ghosh Lane which 
was marked Ex. 8 in the case was something which was beyond 
the powers of the Collector to make under the provisions of the 
Land Acquisition Act. It was a thing, which had no existence 
in the eye of law, and the Court was consequently not justified in 
looking into it for purposes of the case. 

As the valuation made by Nagendra Nath Ganguly on the 
land and building method was based mainly upon the supple- 
mentary award, his evidence on this point was rejected in its 
entirety. 

The point which has been attempted to be made on behalf of 
the Province of Bengal is that the Tribunal in discarding the 
document mentioned above exercised its jurisdiction illegally and 
with material irregularity, and this error vitiated the whole award. 

It appears from the records that in connection with the acqui- 
sition of premises No. 2r Baburam Ghosh Lane, there was an 
award made by the Collector under section 11, Land Acquisi- 
lion Act in January, 1936, and a sum of Rs. 1650 was allowed 
as. compensation to the claimant both for the land ard the 
building. 

There was a reference to the Tribunal under section 18, Land 
Acquisition Act at the instance of the claimants who were dis- 
satisfied with the award. Pending the hearing of the reference, 
there was a talk of settlement between the interested parties and 
- the acquiring authority through the Collector, and in the event, 
the parties agreed that on payment of an additional sum of „Rs. 700 
as compensation, the claimants would withdraw their reference. 
The reference - was withdrawn and the -additional sum was paid 
by the Collector on 1.10. 37. No supplementary or separate 
award was made but the Collector recorded the result of the 
compromise and included the additional sum paid, ina revised 
award statement in form A, appendix 7 to the Civil Accounts 
Code, which was forwarded to the Accountant General, Bengal. This 
was done in accordance with Ke instructions contained ina letter 
addressed by the Government to the Land Acquisition Collector, 
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dated the zoti of August, 1916. Iagree with the Tribunal that 
no additional or supplementary award could be made by the 
Collector under section 11, Land Acquisition Act. Under para- 
graph 63 of the Executive Instructions issued by the Government 
of Bengal, the Collector, after he has made his award, is not com- 
petent to amend it or make a supplementary award, except in 
cases of clerical errors or other mistakes or omissions apparent on 
the face of the records. Ex. 8 is however not a supplementary 
award, and it does not purport to be so; itis not an award at all 
but an award statement which is forwarded for purposes of accounts 
to the Accountant General, Bengal under form A, appendix 7 
to the Civil Accounts Code mentioned above. For an award 
there is a different form prescribed viz., form No. 13. (Vide 
Paragraph 60 of the Executive Instruction). Ex. 8 therefore is 
nothing but a record of the compromise that was subsequently 
arrived at between the Collector and the claimants and it shows 
that the latter accepted a sum of Rs. Joo in addition to the sum 
of Rs. 1650 mentioned, in the award, as price for the land and the 
building. Though the Collector cannot make a supplementary 
award, I do not think that he is in any away incompetent to enter 
into a compromise with the claimants who have gota reference 
under section 18, Land Acquisition Act, and pay themasum of 
money on the basis of such settlement on condition of their with- 
drawing the reference. Such compromise could certainly be made 
before the Tribunal, and in my opinion, it does not become illegal 
by being made out of Court. Section 31(4) of the Land Acqui- 
sition Act, though it deals with a different matter, would seem to 
suggest that the Collector has almost unfettered powers, of entering 
into contracts with persons interested in the subject-matter of 
acquisition. In my opinion therefore the Tribunal was not right 
in ignoring Ex. 8 on the ground that it was a nullity in the eye 
of law. It was not an award, but it certainly could be used as 
evidence of the fact, that subsequent to the award, the acquiring 
authority agreed to pay amicably asum of money in addition to 
that given by the award. What value could be attached to such 
evidence would be for the Court to decide, having regard to the 
circumstances under which the compromise was arrived at, but it 
was a piece of evidence admissible in law, which has to be weighed 
and appraised by the Court. 

But though the Tribunal was not right in rejecting the piece of 
evidence, I do not think that this irregularity has in any way affected 
the merits of the case. 7 
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AsI have said already the so-called supplementary award, was 
put in evidence not by the Government but by the claimants. The 
valuation made by Nagendra.Nath Ganguly on the land and build- 
ing method was discarded by the Court on the ground, that he 
made the valuation mainly on the basis of this supplementary 
award. The rejection of Nagendra’s evidence, on this point which 
was in favour of the claimants, could not be said to have preju- 
diced the Province of Bengal in any way. 

Dr. Basak argues that if the Court had accepted Ex. 8 it 
might not have rejected the land and building method of valuation 
and possibly would not have adopted the rental basis, and the 
first method could have been more advantageous to the Crown. 

I am not at all convinced by this argument. Mr. Batabyal the 
expert for the Government and Mr. Ganguly the claimants’ witness 
` were practically of the same opinion, as regards the valuation of 
the land on the basis of price -paid for premises No. 21 Baburam 
Ghosh Lane. Nay, the evidence of Mr. Batabyal was more in favour 
of the claimants as his valuation was slightly in excess of that 
made by Ganguly. Ex. 8 therefore could not have helped the 
Government as regards the valuation of the land. As regards 
building Mr. Batabyal’s estimate was undoubtedly less than that 
of Ganguly but so far as the building was concerned Ex. 8 would 
be altogether irrelevant and would afford no criterion for valuing 
the building on an adjacent plot. The Tribunal rejected the 
valuation made by Mr. Batabyal on the land and building method, 
and ultimately proceeded on the rental.basis. I do not think 
that the Province of Bengal has been in any way prejudiced by 
the procedure adopted by the Tribunal, and in my opinion the 
Rule must stand discharged with costs. Hearing fee three gold 
mohurs. 

Roxburgh, J.:—The Rule under consideration was issued 
at the instance of the Province of Bengal which desires to set aside 
an order of the Calcutta Improvement Tribunal passed in respect 
ofan award relating to premises No. 20 Baburam Ghosh Lane 
mainly on the ground that Tribunal had erroneously rejected 
some evidence relating to previous proceedings of the Collector 
in acquiring neighbouring premises No. 21 Baburam Ghosh Lane. 
The Tribunal had referred to those proceedings as a “ supple- 
mentary award” and rejected the evidence in the following terms :— 

“Therefore, the conclusion of the Tribunal is that the supple- 
mentary award or the revised award statement regarding 21, Babu- 
tam Ghosh Lane by which an additional sum was awarded has no 
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existence in the eye of law, and therefore the entire basis of 
Mr. Ganguly’s valuation of the property in question on the land 
and building methods falls to the ground.” 


After hearing both parties it becomes apparent that the real 
grievance is not that the effect of the rejection of the evidence in 
this case has clearly and seriously prejudiced the Province ‘but 
that the view expressed by the Tribunal on the procedure referred 
to as a “supplementary award ” is wholly erroneous, and that should 
the view gain currency it will throw doubts on transactions invol- 
ving lakhs of rupees which have taken place in the past. The 
Province endeavoured to obtain a ‘certificate from the President 
under Section 3 of the Calcutta Improvement Appeals Act, 1911, 
in order to file an appeal to this Court, such a certificate being 
necessary as the amount in dispute is less tnan Rs. 5000 but was 
unsuccessful, hence no appeal is possible. ; 

The circumstances are sufficiently curious: The Mr. Ganguly 
referred to in the above quoted portion of the Tribunal’s order 
was a valuer put forward as a witness by the opposite parties before 
the Tribunal. He gave evidence as to va'uation on the basis of 
the land and building method, ‘and also on the rental basis. In 
referring to the amount previously paid in respect. of premises 
No. 21 Baburam Ghosh Lane (in the supplementary award), he 
calculated from the amount there paid that the value of land per 
Cottah would be Rs. 253;. However he actually valued the land 
at a slightly higher rate, namely Rs. 2600 per Cottah and on that 
valued the premises No. 20 at Rs. 5430. On the rental basis his 
valuation is Rs. 5460. On the other hand Mr. Batabyal who gave 
evidence for the Trust arrived at a valuation almost identical viz. 
Rs. 2550 per Cottah taking into account the ‘supplementary award,’ 
but his estimate in regard to the value of the buildings was less 
than that of Mr. Ganguli. Admittedly there is no connection 
between the respective valuations of the buildiags on the two 
premises Nos. 20 and 21. The valuation on other grounds: however 
was Rs. 3000 per Cottah and Rs. 4000 for the whole. It is diffi 
cult thus to see how in any conceivable view the rejection, however 
erroneons, by the Tribunal of the evidence based on the amount 
paid for premises No. 21 which was put forward by the opposite 


` party could in any way have prejudiced the Province. The Tribu- 


nal also discussed Mr. Batabyal’s valuation a/iuade on the land and 
building method, and rejected it. It then fell back on the rental 
basis of calculation, but finally awarded Rs. 5400 the exact figure 
contended for by Mr. Ganguly on the land and building basis, 
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taking land at Rs. 2600 per Cottah which according to him the 
rate based on the amount paid for premises No. 2r would be 
slightly less, namely Rs. 2533. 

This is then sufficient to dispose of the Rule, but Dr. Basak, 
appearing for the Province has earnestly pressed us to say some- 
thing on the subject of the Tribunal’s grounds of rejection, and as 
in fact thos: grounds are so clearly erroneous and may do 


harm, and as the matter has been canvassed at length before us: 


we give our reasons for holding that the proceedings of the Collec- 
tor in regard to premises No. 21 Baburam Ghosh Lane were quite 
regular. : 

It appears that in connection with the acquisition of premises 
No. 21 Baburam Ghosh Lane the Collector had awarded Rs. 1650 
on the land and building basis. The owner had a reference made 
to the Tribunal under Section 18 of the Land Acquisition Act, 
and the Collector after consulting the Chairman of the Improvement 
Trust by a de-official letter marked Ex. S in the case ordered a 
further Rs. 730 to be paid in addition to the amount of the original 
award which amounted with the various extras to Rs. 1925-8 8. 
These particulars are shown in an “award statement” which is 
marked as Ex. 8 in the present case. The amount of Rs. 7oo is 
shown in red ink with a marginal entry :— 

“The figures in red ink indicate the additional amount to be 
paid on withdrawal of reference.’’ 

This has been done in accordance with the procedure laid 
down in a letter dated the zoth August, 1916 from the Govern- 
ment of Bengal to the Land Acquisition Collector. It is not dis- 
puted that the Collector has no power to amend his award under 
Section rr, or to make a supplementary award except in cases of 
clerical error, error of calculation or manifest omission to deal with’ 
a part of the claim made by an interested party ; and this is pointed 
out in paragraph 63 of the Executive Instructions framed by 
Government and published in the Bengal Land Acquisition Manual. 
In his letter (Ex. S.) to the Chairman of the Trust, the Collector 
does loosely state that he will make a “supplementary award” 
but the Government letter of 1916 does not enjoin this nor in 
fact is this what was done by him. The: letter in question 
‘expressly makes it clear that in these cases .the award is not to 
be touched, but that the procedure is really one of compro- 
mise with the party which has required the reference, and 
the Collector is empowered on behalf of Government to make 
the compromise ; payment is to be made on compromise on 
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.Withdrawal of the reference and in consideration of the withdrawal. 
The procedure laid down by the. letter and actually followed 
in the case under consideration is in accordance with this 
nature of the proceeding, the extra amount paid is separately 
entered in red ink in the ‘award statement’ (Ex. 8) and a note 
is made in the remarks column to the effect already quoted 
above that the figures in red ink represent the amount to be paid 
on withdrawal of reference. The award statement is an entirely 
different paper from the award which 1s to be drawn up in Form B 
as laid down by paragraph 60 of the Executive Instructions in the 
Bengal Land Acquisition Manual and the Tribunal appears to have 
overlooked this completely. The award statement is kept in Form A 
prescribed in Appendix 7 of the Civil Account Code which is issued 
by the Auditor-General. It is an Accountant General’s form, and is 
described for the purposes of audit. Article 116 of the Code 
runs :— 

“ The procedure to be observed for the payment of compensation 
for land taken up for public purposes under the Land Acquisition 
Act of 1894 is regulated by the rules printed in Appendix 7.” 

In Note No. 4 to the article it is provided that— 

“In the case of land acquired by the Public Works Department 
by private negotiation, the officer who settles the price etc., should 

. draw up Form A prescribed in Appendix 7, and this should be 
made the basis of subsequent payment and audit. ” 

Thus the award statement is to be used even in case of acqui- 
sition by private negotiation. Rules 15 and 16 in the appendix show 
clearly the purpose of the award statement Form A ; the Accountant- 
General is to check all payments to see that they are supported by 
vouchers and that the amount paid on the receipts is the amount 

“payable under the award as shown by .the award statement. Heis 
to note the vouchers and payments in the appropriate column also 
the dates of delivery of possession as he receives reports thereof and 
finally to send the form together with Forms A A and B to the Chief 
Revenue Authority. (Form A A relates to acceptances by the 
persons concerned of the amounts entered in column 6 of the award 
statement, and Form B shows awards made by the Court under 
section 26 of the Act). “This will complete the audit of the 
Accountant-General” (Rule 16, Appendix 7; C. A. C.). The 
instructions in the Government letter of 1916 are therefore entirely 
correct and it is necessary that any extra payment outside the award 
made in consideration of withdrawal of a reference should appear 
in the award statement so that the payment shall be authorised and 
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so as to satisfy the auditor. It is entirely incorrect to say that an Civi, 
entry ifthe award statement of such an order for payment amounts 1939. 
to an amendment of the award itself. Province of Bengal 


It is evident that Government in acquiring land isat liberty to . n., ¥ 
. f ; : : Satish Chandra De. 
come to terms with an objector and can compromise a claim pending i 
on reference in the same way as it or any other party may compro- Roxburgh, F. 
mise any suit. But there is also express provision in the Land 
Acquisition Act for such procedure under sub-section (3) of 
section 31 of the Act notwithstanding anything in the section as to 
the procedure of the Collector on making an award under section 11 
it is enacted that he may instead of awarding compensation in money 
make other arrangement with a person having a limited interest in 
the land by grant of lands in exchange and the like, and by sub- 
` section (4) it is further enacted that nothing in the previous sub- 
“section shall limit the power of the Collector to enter into any 
arrangement with any person interested in the land and competent 
to contract in respect thereof. 
The Tribunal therefore appears to have misconceived the nature 
of the proceedings it condemns as having ‘no existence in the eye of 
law’ ; the proceedings were entirely legal and proper and in correct 
form. 
It is unnecessary to examine the question whether, assuming that 
the proceedings in connection with premises No. 21 were not 
entirely in regulir or legal form this had any bearing on the 
admissibility of the evidenc2 as to the transaction in favour of the 
opposite party here. It is evidence that a certain neighbour 
received a certain sum in compensation for acquisition of his land 
and building and the evidence would seem to be as admissible as 
that relating to any other transaction by which a transfer of title for 
value was made of neighbouring property. The admissibility of the 
evidence does not depend on the form of the transaction by which 
the amount was paid and accepted; its value may no doubt be 
affected by such considerations. 
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s4 APPELLATE CIVIL. 


e 
Before Mr. Justice B: K. Mukherjea and Mr. Justice 
T.J. Y. Roxburgh, 
ARUN KUMAR SINHA AND OTHERS 
v. i 
DURGA CHARAN BASU AND OTHERS.* 


Ejectment—Tenancy consisting partly of agricuitural and partly of homestead 
land— Bengal Tenancy Act or Transfer of Property Act, applicabllity of— 
Original tenancy a raiyati holding. 

In a case where a tenancy consisted partly of agricultural and partly of 
homestead land, the question whether the tenancy was governed by the Bengal 
Tenancy Act or the Transfer of Property Act depends on the nature of- 
the original tenancy and not on the character of the parcel included in the 


` 


subtenancy. 


Where lands in suit were homestead lands within a Municipality and the 
defendants took them for purposes of residence but those lands formed part 
of a raiyati holding and the defendants were holding as sùblessees : 


Held, that the defendants were under-raiyats as defined in the Bengal 
Tenancy Act and hence they could not be ejected except under the provisions of 
the Bengal Tenancy Act. : 


Babu Ram Roy v. Mahendra Nath Samanta(1) followed and commented on. 


Appeal by the Plaintiffs. 
The material facts will appear from the judgment. 
Mr. Hiran Kumar Roy for the Appellants. 


Mr. Nripendra Chandra Das for the Respondents. 
i C A V. 
The judgment of the Court was as follows : 


These three appeals arise out of three analogous actions in 
ejectment commenced by the same plaintiff against different sets of 
defendants. The material facts are not in controversy and may be 
shortly stated as follows :— 

Thè lands in dispute which are situated within the Comilla 
Municipality admittedly appertained to a raiyati holding which 
belonged to one Jinnat Ali Sardar and was held by him under the 
Maharaja of Tippera at a rental of Rs. 36a year. The raiyati 
holding of Jinnat Ali comprised both agricultural and homestead 
lands, having a total area of more than one Drone. Babu Guru- 

*Appeals from Appellate Decrees Nos. 396 to 398 of 1938, against the 
decrees of Pratap Chandra Sen Gupta, Esq , Subordinate Judge, Second Court, 
Tipperah, dated the 6th September, 1937, affirming those of Kalipada Mukherji, 
Esq., Munsiff, Third Court, Tipperah dated the 8th May, 1936, 

{1) (1904) 8 C. W. N. 454. 
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dayal Sinha, the grandfather of the plaintiffs, purchased the lands 
of these suits from Jinnat Ali by a registered Kobala dated the 
r7th of Pous, 1302, B.S. These lands are all homestead lands 
and after his purchase Gurudayal Babu settled the same in separate 
parcels with the defendants in the three suits who took these 
lands for purposes of residence and promised to vacate them on 
receipt, of 15 days’ notice. Gurudayal, who purchased only a 
portion of Jinnat Ali’s holding, had not got his name registered 
in the sherista of the landlord and in the year 1924 the latter 
instituted a rent suit against the heirs of Jinnat Ali and obtained 
a decree. In execution of this decree the entire holding of Jinnat 
Ali was put to sale and it was purchased by the plaintiffs, through 
their guardian mother Urmila Sinha, and certain other persons 
who had also acquired portions of the Jo¢e from the original raiyat. 
By amicable arrangement among the purchasers the disputed 
lands fell exclusively to the share of the plaintiffs. The defen- 
dants, who were temporary lessees, having refused to vacate the 
lands in their possession, although they were served with notice to 
quit under section 106 of the Transfer of Property Act, the present 
suits were instituted by the plaintiffs. 

The defence of the three sets of defendants was practically 
the same, and in substance, was that the tenancies were governed 
by the Bengal Tenancy Act and not by the Transfer of Property 
Act, and consequently they could not be ejected by 15 days’ 
notice under section 106 of the Transfer of Property Act. This 
contention was accepted by both the Courts below and the suits 
were dismissed. It is against this decision that the plaintiffs have 
come up on appeal to this Court. 

Tt is admitted that the lands in suit are homestead lands 
situated within the Comilla Municipality and the defendants took 
them for purposes of residence. It is said, however, that as the 
lands formed part of a raiyati holding which belonged to Jinnat 
Ali, the defendants as sub-lessees under the transferees from 
Jinnat Ali would be under-raiyats as defined in section 4 of the 
Bengal Tenancy Act and hence they could not be ejected except 
under the circumstances specified in section 48 (c) of the Bengal 
Tenancy Act. 

This view is supported bya series of decisions of this Court 
commencing from that in Badu Ram Roy v. Mahendra Nath 
Samanta (1). It was held in that case by Mitra, J. and the deci- 
sion was affirmed by the Letters Patent Bench, that where the 


(1) (1904) 8 C. W. N. 454, 


605 


Civil. 


1941. 
ver 
Arun Kumar Sinha 


v. 
Durga Charan Basu, 


606 


CiviL 


194I, 
we 


Arun Kumar Sinha 


v. 
Durga Charan Basu. 


THE CALCUTTA LAW JOURNAL. [Vou 73. 


lands inéluded in the holding of an agricultural raiyat consisted 
partly of agricultural and partly of homestead lands, and the por- 
tion which could be used as homestead was let out for residential 
purposes, the under-tenant would be an under-raiyat within the 
meaning of the Bengal Tenancy Act and the provisions of the 
Transfer of Property Act would not be applicable. In course of his 
judgment the learned Judge observed as follows : 


“Act VIII of 1885 was passed for the protection of raiyats as 
well as under raiyats ; and if a raiyat holds land partly agricultural 
and partly homestead, the incidents of the holding would regulate 
the incident of the sub-lease created by the raiyati The Transfer of 
Property Act is not applicable to lands used for agricultural pur- 
poses, and in considering whether the one Act, or the other would 
apply, we have to look to the nature of the original tenancy, and 
not the nature of the tenancy with reference to a particular piece 
of land within the landlord’s holding. Otherwise the result would 
be aridmalous”. 


This decision was followed in the cases of Addul Karim 
Patwari v. Abdul Rahaman (1); Krishna Kanta Ghose v. Jadu 
Kasya (2) ; Rampado Sirkar v. Atore Dome (3) ; Pankajini Dévi v. 
Satish Behara Buna (4). 


It is true that in some of these cases reference was made to 
section 182 of the Bengal Tenancy Act and protection was given 
to the tenant not merely because he was an under-raiyat with 
regard to the homestead lands which he held asa sub-lessee under 
the raiyat but also because he held other lands as raiyat in the 
same or adjacent village and consequently, could invoke the pro- 
visions of section 182 in his favour. But the principle was never 
dissented from, that in a case of this description, the question 
whether the tenancy is governed by the Bengal Tenancy Act or the 
Transfer of Property Act, would depend on the nature of the 
original tenancy and not on the character of the parcel included in 
the subtenancy. 


The learned Advocate who appears for the appellants has sub- 
jected these decisions to a good deal of criticism. Had the matter 
been zes in/egra we might have some hesitation in accepting the 
view enunciated in them. In the Bengal Tenancy Act the raiyat 
is defined to be a person who acquires land primarily for purposes 
of cultivation ; unless the letting was for purposes of agriculture 


(1) (1911) 15 C. L. J. 672. (2) (1915) 21 C. L. J. 475; 19C. W.N. 914, 
(3) (1923) 40 C. L. J. 307. (4) (1935) 40 C. W. N. 86, 
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the tenancy would not be governed by the Bengal Tenancy Act 
even if the superior interest was vested in the holder of a tenure 
to which the Bengal Tenancy Act was applicable. We do nct 
think also that any real anomaly would.. arise if as between a raiyat 
and his sub-lessee the rights were governed by the Transfer of 
Property Act. E 

Mr. Das, who appears for the respondents, has contended, 
that difficulties would arise in enforcing the provisions of Chapter 
XVI of the Bengal Tenancy Act. What he says is, that the 
purchaser of a raiyati holding has the right to annul all sub- 
tenancies which are incumbrances under section 161 of the Bengal 
Tenancy Act ; but if the raiyat has created a non-agricultural 
tenancy in respect to a portion of his lands for a fixed period 
which is governed by the Transfer of Property Act, to allowa 
purchaser to annul such sub-tenancies would be to entitle him to 
go against the provisions of the Transfer of Property Act. We 
do not think that there is any substance in this contention. It is 
not necessary that the incumbrances which can be annulled under 
section 167 of the Bengal Tenancy Act must be incumbrances 
created under that Act. A mortgage is certainly an incumbrance 
which is created under the Transfer of Property Act but it can 
never be suggested that because it is governed by the Transfer of 
Property Act it cannot be annulled by a purchaser who purchased 
the holding at a sale in excution of a rent decree under Chapter 
XIV of the Bengal Tenancy Act. 

The difficulty, however, is created by the way in which the 
expression ‘under-raiyat’ has been defined in section 4 of the 
Bengal Tenancy Act. An under-raiyat has been defined to bea 
tenant who holds immediately or mediately under a raiyat, that 
he must hold also for purposes of cultivation, It may be argued 
that this must be the implication, for the provisions relating to 
under-raiyats which are contained in Chapter VII of the Bengal 
Tenancy Act, are appropriate only to this character as an agri- 
cultural tenant. It cannot be denied however that the wording 
of section 4, clause (3) of the Bengal Tenancy Act is very wide, 
and when the word has been interpreted in one way for a period 
of nearly 40 years without any dissension whatever, we think that 
we should not be justified in upsetting the long series of decisions. 
It is significant to note that considerable changes have been 
introduced in the Bengal Tenancy Act in recent years but the 
Legislature which must be presumed to be aware of the law as 
laid down in the abovementioned decisions did pot consider it 
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necessary to make any changes in this respect. Our. attention 
was drawn to the decision in the case of Munshi Alauddin Ahammed 
Choudhury v. Tomizuddin Ahammed (1), but in that case this parti- 
cular point was neither raised nor decided. 


The result, therefore, is that these appeals fail, but in the cir- 
cumstances of the case we direct that each party will bear his own 
costs in all the three courts. j 


Be Rs Appeals dismissed. 
(1) (1937) 41 C. W. N. 1001. 


Before Mr. Justice B. R. Mukherjea and Mr. Justice C. C. Biswas, 


'DHAJADHARI GHOSH 
Y. 


THE UNION BOARD OF 
KENDRAGORIA REPRESENTED 
BY ITS PRESIDENT, SATISH 
CHANDRA BAKSHI.* 


Union Board—Suit for recovery of possession of land vested in it—Indian 
Limitation Act (IX of 1998), Schedule I, Article 144 or 146A, applica- 
bility of. 

Article 146A of Schedule I of the Limitation Act contemplates prior posses- 
sion of the land by the local authority and applies only where the local autho- 
rity suing has been dispossessed or has discontinued in possession by reason of 
any act by the defendant. 7 

So where it was found that at the date a Union Board was created the 
possession of the disputed land was with the defendant a suit for recovery of 
possession of such land by the Union Board as a public road comes within 
the operation of Article 144 but not under Article 146A, Schedule! of the 
Limitation Act. 

Appeal by the Defendant. 
Suit for recovery of possession of a strip of land by a’‘Union 

Board constituted under Village Self-Government Act of 1919 


* Appeal from Appellate Decree No, 1689, of 1937 against the decree of 
B. K. Guha, Esq., District Judge of Birbhum at Suri, dated the 6th of Septem- 
ber, 1937, modifying that of Subodh Chandra Mukherjee, Esq., Munsiff of Dubraj- 
pur, dated the 8th of February, 1937. f 
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The material facts will appear from the judgment. 

Messrs. Promotha Nath Mitter and Shyamapada Majumdar for 
the Appellant. 

Messrs, Gopendra Nath Das and Dhirendra Nath Sarkar for 
the Respondent. 
se C. A. V. 

The judgments of the Court wete as follows : 
i K Biswas, J. :—This is an appeal on behalf of the defendant in 
a suit instituted by the Union Board of Kendragoria in respect of 


a strip of land which it claimed as part of a public road vested in it. - 


‘The plaintiff Board is a local authority constituted under the 
Bengal Village Self-Government Act of r919, and its case was that 
the defendant had encroached upon the disputed land by putting 
up certain sheds over it, and it accordingly asked for removal of 
the encroachment and also for a permanent injunction to restrain 
further encroachment by the defendant. The trial Court found in 
favour of the plaintiff and decreed the suit, and this decision was 
affirmed on appeal by the District Judge of Birbhum. 

The defendant had raised various defences to the suit, but the 
only one with which we are concerned in this appeal is that of 
limitation which was negatived by both the Courts below. They 


concurrently took the view that treating the suit as one for posses- . 


sion of immoveable property, the twelve years’ limitation under 
Article 142 or Article 144 did not apply, but that the suit was 
governed by Article 146A of the First Schedule of the Indian 
Limitation Act, which provides an extended period of 30 years’ 
limitation for a suit by or on behalf of a local authority for posses- 
sion of any public street or road from which it has been dis- 
possessed or of which it has discontinued the possession. It is 
the propriety of this decision which is challenged in this appeal. 


On the findings arrived at by the Courts below, it is not disputed 
“that if Article 142 or 1:44 was held to apply, the suit would be 
clearly out of time. The question is, how far these findings are 
sufficient to attract the operation of Article 146A, and it is neces- 
sary, therefore to see what they are. 


One important fact found is that the plaintiff Union Board came 

- to be established in the Bengali year 1327 or 1328 B. S., that is to 
say, in or about the’ year 1921, so that it could not have been in 
possession ‘of ‘the disputed land at any time prior to this. As 
regards the alleged encroachment by the defendant, the finding 
js that it had commenced several years before the Union Board 
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Cirit: came into existence, and not four years after, as was the case cf 
1941, the plaintiff. The precise date when the defendant came: into 


possession could not be ascertained, but both Courts found that it 
The Unión Board was well within 12 years from before the establishment of the Union 
of Kendragoria. Board. The suit was instituted on the 5th May, 1936, that is, 

Biswas, F. more than :2 years, but within 30 years, from the "date of the 

— ‘encroachment or of the inception of the Union Board. 

On these facts, it seems to us that there can be no room for 
the application of Article 146A, and it is difficult to support the 
view taken by the Courts below. 

In our opinion, Ariicle 146A applies only where “the ‘local 
authority suing has beeen dispossessed or has discontinued its 
possession: in other words, it contemplates prior possession of the 
land by the local authority which it subsequently loses by reason of 
any act done by the defendant or otherwise. The article can 
obviously have no operation in a case like the present, where, as 
stated above, the local authority is found not to have been in posses- 
sion at all. At the date the Union Board was created, possession 
was with the defendant, and if, therefore, the Union Board wanted 
to recover the land as part of a’ public road to which it became 
entitled upon its creation under the Act of its incorporation, it 
might and ought to have sued for such recovery within 12 years 

- from the date of its establishment under Article 144. Mr. Das 
on behalf of the plaintiffrespondent contended that the word 
“ dispossession ” in Article 145A has not the same meaning as in 
Atticle 142, and in support of his argument he pointed out that 
while Article 142 expressly contains the words “while in posses- 
sion of the property ” no such words occur in Article 146A. 
It was urged that Article 146A was a special provision enacted 
for the benefit of local authorities in order to give them a longer 
period of limitation in respect of all kinds of suits for possession 
ofa public street or road, and not merely of such suits as caqyld be 
brought within the terms of Article 142. In other words, the - 
_argument was that suits which would otherwise come under ‘Arti- 
cle 144 were also intended to be included within the scope of 
Article 146A, where the plaintiff was a local authority. This 
would mean that the words “dispossessed” or “discontinued the 
possession” in Article 146A should be deemed wide enough to 
include a case of being kept out of possession. ` 

We find ourselves unable to accept this contention. In our 

opinion, these words must be given the same meaning as in Arti- 
cle 142 and we do not think that the absence of the words “ while 


Dhajadhari Ghosh 
- v 
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in possession of the property” can be taken to indicate that prior 
possession was not contemplated. 

The suit here was instituted on the sth May, 1936, and the 
deferidant had already been in possession of the land for over 
12 years in assertion of a claim of ownership. Such possession of 


the defendant would have been sufficient to bar a suit for recovery ` 


of possession by the rightful owner both under Articles 142 and 144. 
The only effect of the special ptovision enacted in Article 146A 
in favour'of a local authority is that if the local authority 
was previously in possession, it could claim a longer period of 
30 years within which to bring a suit. But where this was 
not the case; evidently the shorter period of tz years’ limitation 
would apply. As, in this case, the defendant is found to have 
been in possession of the land from before the date cf estab- 
lishment of the Union Board, it is obvious that his possession 
could not be adverse to the plaintiff from before such date, 
and it follows, therefore, that as no steps were taken by the Union 
Board to recover the property within 12 years thereafter, its right 
to recover possession was barred. . 

Mr. Das raised a further argument. that the plaintif had a 
continuing cause of action under Section 23 of the Limitation Act, 
but we do not think there is any substance in this contention. 
This is not a suit by or on behalf of the public to assert their right 
of way over the disputed strip of land and for removal of an 
encroachment therefrom, iri which case no doubt Section 23 might 
appropriately be held to be applicable. As Mr. Das himself 
admits this is a suit by the Union Board for possession, and it 
could, therefore, come only under Article 146A; or under Arti- 
cle 142 or 144. On the facts of the case, however, as already 
pointed out, none of these.articles could be invoked by the plaintiff 
in support of the suit. 

The result is that in our opinion the suit must be held to be 
barred by limitation. The appeal is accordingly allowed, and the 
judgments and decrees of the Courts below are hereby set aside. 

The defendant is entitled to his costs in all the Courts, 

Mukherjéa, J. :—I agrée. j 
P.R f i Appeal allowed, 
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PRESENT: Viscount Maugham, Lord Wright and 
Sir George Rankin. 


SHANKARRAO DAGADUJIRAO 


JAHAGIRDAR 
v. 
i SAMBHU WALLAD NATHU 
PATIL. 


[On APPEAL FROM THE HIGH COURT OF JuDICIATURE 
AT Bomsay. | 


Land—Ejectment—Inam  village—Agricultural tenancies—Presumption of 
permanence—Bonibay Land Revenue Code, 1579, section 83(tt), 


By section 83(ii) of the Bombay Land Revenue Code, 1879, “seses where 
by reason of the antiquity of the tenancy no satisfactory evidence of its com- 
mencement is forthcoming, and there is not such evidence cf its intended 
execution,.........edt shall, as against the immediate landlord of the tenant, be 
presumed to be co-extensive with the duration of the tenure of such 
landlord.. sesse o” 


While that paragraph denotes that the presumption mentioned in it is to be 
made on two conditions, (1) that there is no satisfactory evidence of the date of 
the commencement of the tenancy, and (£) that that lack is dve to the antiquity 
of the tenancy, the first condition cannot be excluded by shewing that the tenan- 
cy had its origin -at the same date within a period of twenty years which cannot 
be more precisely ascertained, for that is not satisfactory evidence of the date of 
its commencement ; and moreover, the paragraph does not, in referring to the 
antiquity of a tenancy, intend any reference to remote ages in the past or to the 
conception in English law of ‘ time immemorial ”. It is to be given the practical 
meaning appropriate to its context and afforded by the limits within which living 
testimony to past facts is necessarily restricted. 


. Circumstances in which, nevertheless, it was 


Held, that the presumption in question couid not be applied to tenancies not 
proved to have been in existence before 1897 notwithstanding that the evidence 
did not exclude the possibility of an earlier origin. 


Narayan Ramchandre v, Pandurang Balkrishna (1) disapproved, 


The inference of permanency in a tenancy is difficult to draw, and requires 
the presence of circumstances explicable, when taken asa whole, only on the 
hypothesis of permanence, 


Circumstances in which, it was 
Held, that the mere fact that a rises iñ the reñt of certain agricul ural 
(1) (1922) 1. L. R. 47 Bom. 4. 
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tenancies hdd at some time taken place was not sufficient, in the absence of 
other evidence, to shew that the landlord had a right each year to determine the 
rent to be charged to the tenant so that the tenancy was an annual one. 


. Held, further, that, notwithstanding the principle that the fact that a tenancy 
is for agricultural purposes does not prima facie indicate that it is permanent or 
even more than an annual tenancy, that character of tenancies in question could 
not in the circumstances be regarded as sufficient in fact or in law to negative the 
conclusion that they were of a permanent character. 

` Consolidated Privy Council Appeal No. 50 of 1938 from six 
decrees of the High Court, Bombay, in its Civil Appellate Jurisdic- 
tion, dated October 4, 1934 ( Wadia and Macklin, JJ.). 

The appellant, Shankarrao Dagadujirao Jahagirdar, was the 
inamdar of a village under an.inam grant of 1798. The respondents 
were tenants of arable land in the village. The appellant sued the 

‘only present contesting respondent for ejectment in the Court of 
the First ‘Class Subordinate Judge of Dhulia and the other five 
respondents in the Court of the Second Class Subordinate Judge of 
Nandurbar. All the suits were successful. The Nandurbar decrees 
were affirmed on first appeal by the District Judge. The High 
Court dealt with all the six cases together, reversing the decisions of 
the Courts below, and the plaintiff now appealed to His Majesty. 
The facts are stated in detail in the judgment. 

W. W. K. Page for the Appellant. It is submitted that the 
respondents are precluded from relying on section 83 of the Bombay 
Land Revenue Code, 1879, because of the High Court’s finding 
that the tenancies began between 1856 and 1892. The operation of 
the section is excluded by that finding, it is submitted, because if 
it is established, as it must be taken to be here, that a tenancy 
began after a particular year (1856), that is “ satisfactory evidence 
of its commencement”. Even if the expression “ antiquity ” in the 
section be regarded as having a meaning distinct from that of the 
expression “ time immemorial” in English law, yet it must be 
interpreted reasonably, and it would not be reasonable to speak of 
1856 in terms of antiquity. Moreover, the principle expressed in 
section 106 of the Transfer of Property Act, 1882, that “in the 
absence of a contract or local law or usage to.the contrary, a lease 
of immoveable property for agricultural............... purposes shall be 
deemed to be a lease from year to year” applies here (even though 
the Act itself does not). 

[Counsel referred to Dhonda Vasudev Kanitkar v. Scavebany of 
State (1)]. 


(1) (1919) I. L. R. 44 Bom, 110. 
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The presumption admittedly iaised by thé entry made in the 
Record of Rights after survey is, it is submitted rebutted iii these 
cases. 


[Counsel, addressed the Court on the issues arising out of the 
evidence, and referred to Afzalun-nisa v. Abdul Karim (1); 
Maneklal Kamanrao v. Bai Amba (2); Sidhanath v. Chikko (3) ; 
Chikko Bhagirat Nadgir v. Shidnath (4); Narayan Ramchandra 
Thite v. Pandurang Balkrishna Deshpande (8); Ramchandra 
Trimbak v. Dattu Rama (6) ; Shripad Bhat y. Rama (7) and Badoo 
Lekhraj Roy v. Kunhya Singh (8)}. 

No presumption of permanency arises from the fact that at some 
point the rent payable for the land was enhanced. The Record of 


_ Rights must be treated as an ex parte statement. These being 


agricultural tenancies, that is altogether too little material on which 
to found presumption that they are permanent. v. 

To summarise : The evidence of the beginnings of these tenan- 
cies was sufficient to exclude the operation in the tenants’ favour of 
section 83 of the Code of 1879 ; the evidence-as a whole, apart from 
section 83 does not establish conduct in the appellant and ‚his 
tenants which shews them to have regarded the tenancies as perma- 
nent ; and the fact of the increase of” the rent indicates not perma- 
nency of tenure, but rather the exact opposite—namely a power in 
the landlord to fix the rent payable for each year. 

L. P. E. Pugh, K. C., & J. Nissim for the Respondent, Sambhu 
Sharif Wallad were called on to argue only on the infer- 
ence to be drawn from the increase of rent assessed on the 
lands. 

The Government have power to introcuce a survey in a village 
under section 95 of the Code without reference to the landlord or 
any other person interested. They have also power to impose 
assessments ; See sections 5, 8, 12, 16, of the Code of 1879. 
There isno ground inthe machinery of assessment and in the 
way in which the Code has been administered for a presumption 
that these tenancies are not permanent. 


(1) (i919) L. R. 46 I. A. 131 ; 30 C. L, J. 152. 

(2) (1920) I. L. R. 45 Bom. 350. 

(3) (1¢21) 23 Bom. L. R. 533. 

(4) (1921) I. L. R. 46 Bom. 687. 

(8) (1922) L L. R. 47 Bom. 4. 

(6) (1925) 27 Bom. L. R. 1258. 

(7) (1927) 29 Bom. L. R. 274. 

(8) (1877) L. R. 4 L A, 223 (225) ; L L. R. 3 Cale, 210 (212), 
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[Counsel referred to Mabakumari Debi v. Behari Lal Sen (1)]- 

Page in reply. 

Their Lordships’ judgment was delivered by 

Sir George Rankin. :—In this case six appeals have been 
consolidated. They are brought from a decision of the High 
Court of Bombay dated 4th Cctéber, 1934, in suits by the appellant 
for ejectment of the respondents from the lands of their tenancies 
under him. In each case the basis of the claim was that the 
tenancy is-an annual tenancy determinable at the end of the 
agricultural year, namely 31st March, upon three months’ notice. 
The lands in question are arable land in the inam village of Khed 
Digar. This village is in the Shahada Taluka of the West Khan- 
desh District in the Presidency of Bombay, and lies upon the 
extreme northern boundary of the Deccan where it abuts upon the 
Barwani State. The total area of the village would appear to be 
under 1,400 acres and the population about 400 persons of whom 
a little more than a quarter are Bhils. 


The appellant is the inamdar of the village and traces his title 
back to an inam grant by the Maratha ruler in 1798. This title was 
confirmed by the British Government in 1843 and in 1880 a sanad 
was granted by the Government of Bombay to the appellant’s 
father showing that, subject to the deduction of some 120 acres 
alienated by grants of earlier date than 1798, the village. was the 
_ grantee’s permanent heritable property held subject to payment to 
Government of a judi o1 quit rent of 13 Rupees per annum, and 
nasarana of Rupees 14, annas 8, in all Rupees 27, annas 8. It 
has been contended for the respondents that the appellant is not 
shown to be a grantee of the village but only of a certain share in 
the revenue of the village but the finding of the High Court that 
he is grantee of the soil appears to their Lordships to be so well 
founded that it is unnecessary to discuss the question afresh. 

Each of the six suits was brought against a single defendant 
as sole tenant but this appeal has been contested by ‘one only of 
the six defendants, namely by the respondent Sambhu Nathu 
(herein called tke first respondent), who was in possession ofa 
large area of 7709 acres. He was sued in the Court of the First 
Class Subordinate Judge of Dhulia on the 26th June, 1928, and 
he succeeded in that Court upon the ground (which their Lord- 
ships think to be erroneous) that the appellant had no title to the 
soil but only, to the revenue of the village. From this decision the 


1) (1907) L. R. 34 I. A, 160; I. L. R, 34 Cale. 902 ; 6 C. L. J. 122. 
4 i + 34 
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P.C. ; j ; 
— appeal to the High Court was a first appeal in which questions 


1949: of fact as well as of law were open. The other respondents were 
Shankarrao Dagadu- sued in the Court of the Second Class Subordinate Judge at 
ue Jahagirdar Nandurbar on the 6th July, 1928. These suits were, decreed and - 

Semanu Wallad „ejectment ordered by the trial Judge (20th March, 1930) and on 
“—— first appeal the District Judge affirhhed this decision (8th January, 
Sir George Rankin. 1931), The High Court dealt with all six cases by one judgment 
and dismissed the suits (4th October, 1934). 
The appellant’s father had succeeded to the inam by 1857. 
He lived till 1904 and was succeeded by the appellant who was 
then aged eight years. The Collector of West Khandesh was ap- 
pointed by the District Judge as the appellant’s guardian in 1905 
and ‘acted as such till the appellant came- of age in 1917. 


Such documentary evidence as there ‘is of thé’ history of the 
‘agricultural tenancies in this village has reference almost’ entirely 
fo the lifetime of the appellant’s father.’ It consists mainly of 
documents produced by the appellant’ to” show that the tenancies 
in question cannot be traced back beyond a -certain number of 
years. The result of the documents in this respect has been found 
by the High Court to be as follows :that Sambhu Nathu, who has 
‘acquired an interest in a large part of the village through purchases 
of the rights of other tenants made from time to time by his father 
and by ‘himself, has shown that one of his tenancies goes back to 
1855-86 and another to 1856-37, but that he cannot be held to 
have traced his other tenancies back to a period earlier than the 
year 1892; and the tenancies of the other respondents likewise are 
‘traced only to 1892. By a village ledger (Ahatavani) for- the year 
1856 it would appear that the lands in the village under cullivation 
in that year were measured as 15 ploughs (a#fs) and no more. (It 
is agreed that the original meaning of awf as a measure of land 
is as much as could be cultivated by means of a plough with two 
bullocks.) From other documents it would appear that in 1851, 
1852,1859-1860 the village was deserted (ujad). The tenants at this 
period would seem-all to have been Bhils and to have possessed a 
single plough each. By the late seventies of last century the 
village had become one of 50 ploughs, and by the early nineties 
the number of ploughs had increased to about £o, a-number which 
has never been excezded. . 

Before the year 1890 the payment made by the tenants to the 
‘inamdar at a time when the tenants were Bhils was 4 rupees per 
plough. A few persons not Bhils were charged 6 rupees per plough 
in later years, but by 1899 the amount obtained per plough by the 
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inamdar was 12. rupees and this was the position at the time when 
the appellant. succeeded in 1904. It is plain that all the tenancies 
now in question began under a system of au¢dandi ; and the question 
whether.any of them have permanent rights is rendered difficult of 
solution by the fact that evidence of the nature or character of the 
autbandi system of cultivation as it has obtained in this village is 
neither. plentiful nor clear. -Their Lordships are not entitled or 
prepared to assume that it had any necessary similarity to practices 
which may: go’ by similar names in other parts of India, nor do they 
know whether itis- system in general use inthe Presidency of 
. Bombay. It may originally have been—what the learned Sub- 
ordinate -Judge at Dhulia thought it—a system of assessment to land 
revenue, or a‘mere method of measurement and not a kind of 
tenancy at all. What it became in the village of Khed is the relevant 
question—a somewhat special question to which the answer must 
in large measure depend upon what was done and permitted in the 
time of the appellant’s father. 

In rg08 the Collector of Khandesh suggested to the Local 
Government that a survey should be made of the lands of the 
village and by resolution of the Government of India dated 26th 
January, 1999, it-was decided that such a survey should be under- 
taken and a record of rights prepared. This resulted in r915 ina 
record of rights, of which it is sufficient to say that it treated the 
tenants as having permanent tenancies, and on the basis of the survey 
the proper rents payable to the inamdar were fixed as 1 rupee per 
acre. This was to obtain only until 1917-18 when a general revision 
of the rates of the whole of the taluka was due to be made. The 
result of this survey settlement appears to have been a slight increase 
in the revenue of the inamdar. In 1918 this settlement was revised 
and the tenants’ rents raised by about one-third toa figure of 
rupee T, annas 6 or thereabouts. The appellant who came of age 
in 1917 accepted rents from the respondents on the footing of these 
settlements but at the end of 1927 he appears to have decided to 
evict them and gave notice to quit accordingly. 


The oral evidence produced by the appellant in support of his 
‘claim amounts to very little. He gave evidence himself but claimed 
to know little or nothing about the documents produced or the 
history of the village. Thus in the suit against the first respondent 
Sambhu Nathu he said that he did not know until the day on which 
he was giving evidence that the village had been surveyed, or 
whether a record of rights had been prepared, or if any revision 
survey had been made, or any assistance suits filed on his behalf. 
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Under cross-examination for the defendants in the other cases he 
appeared, however, to know a little more, admitting that there had 
been a survey settlement, that he had certain lands in the village 
in his own name let out to tenants upon leases for rents that are at 


“higher rates than the respondents’ rents. He admitted also that 


holders of land in the village had built wells some of which had 
been made by money lent by himself. His main witness was his 
clerk Keshav Ganesh, whose evidence is of -small value in view of 
the fact that before 1922 he had no connection with the village 
though he appears to have officiated as village accountant in some 
other villages before that period. In the suit against Sambhu Nathu 
the appellant called a village accountant of the name of Mahadev 
Ramakant who professed to know about the autbandi system. He 
described it as meaning assessment charged on the basis of so much 
on each auf of land, the quality of the land not being considered in 
settling the assessment. A tenant, he said, cannot be ousted of his 
aut lands as long as he is cultivating: only fallow lands could be 
given to fresh tenants. He claimed to make this statement about 
autbandi from what he had seen, though he had not worked asa 
village accountant in any village where this system was prevailing. 
He claimed to know the system from a village accountant (¢alati) 
who had worked in such a village. The system, he said, was in vogue 
in villages mostly occupied by Bhils, the papers of such villages 
being in the office of the Shahada Taluka. This witness gave his 
evidence before the First Class Subordinate Judge at Dhulia on the 
17th September, 1929, but he was not called by the appellant in 
the other five cases. Evidence was called for the respondents to the 
effect that under the autéandi system the lands of the tenant were 
not changed though there were no survey numbers kefore the 
survey and settlement was completed in 1915. Sambhu Nathu 
gave evidence in the suits against the other respondents as well as 
in his own. He stated in cross-examination that one Ganesh Laksh- . 
man “was cultivating some land in Khed and plaintiff has retaken 
it from him” explaining in re-examination that “the land of Ganesh 
that was retaken was taken by him on new tenure system.” A 
witness Dullav Vedu who explained that his father had four awés in 
Khed, three of which were exchanged by him for land in another 
village with the father of the first respondent, mentioned also that 
he was cultivating some other land of the village Khed near the 
boundary of ‘the village and “ it was retaken by the plaintiff.” No 
‘evidence of either of these two transactions was offered sufficient 
to enable any Court to ascertain its character. Had there been any 
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case in which the appellant or his father by giving notice had P.C. 


terminated a tenancy and retaken possession of the lands as of right _ 1940. 

definite evidence to that effect would doubtless have been adduced. Shankarrao Dagadu- 

No instance of the sort has been proved. - jirao Jabagirdar 
The High Court came to the conclusion that the tenancies in all Sambhu Wallad 

six cases attracted the provisions of the second paragraph of Nathu Patil, 

section 83 of the Bombay Land Revenue Code 1879 :— Sir George Rankin. 
“ And where by reason of the antiquity of a tenancy, no satis- Sy 

factory evidence of its commencement is forthcoming, and there is 

not any such evidence of the period of its intended duration, if any, 

agreed upon between the landlord and tenant, or those under whom 

they respectively claim title, or any usage of the locality as to 

duration of such tenancy, it shall, as against the immediate land- 

lord of the tenant, be presumed to be co-extensive with the 

duration of the tenure of such landlord and of those who derive title 

under him?” . - 
The learned judges, as already mentioned, found that as regards 

a part of the land of Sambhu Nathu, his tenancy is traced back 

as far as 1855-56, and that of the other lands all were held in 

possession of one respondent or another in 1892, the period 

between 185; and 1892 being a blank. Hence they were’ of 

opinion that the tenancies can reasonably be called ancient and 

that all that has been shown with regard to the commencement-of 

the tenancies found to have been existing in 18y2 is that they 

must have commenced some time during the period of 36 years 

between 1856 and 1292. Learned counsel for the appellant did 

not accept these findings contending that a number of the tenancies 

now in question can be traced back to a more definite origin in 

the seventies. Apart from this line of criticism, which it is not 

necessary to follow in detail, their Lordships think that there is 

some difficulty in the reasoning of the High Court since on any 

view a number of the tenancies are not proved to have originated 

before the nineties. Some cases have been cited to their Lord- 

ships to show the interpretation put upon this provision of section 

83 by the High Court of Bombay. (Maneklal Vamanrao v. Bai 

Amba (1); Sidhanath Martand v~. Chiko Bhagivantrao (2); 

Narayan Ramchandra v, Pandurang Balkrishna (3) ; Ramchandra 

Trimbak v. Dattu Rama (4) Shripadbhat Anantbhat v. Rama 





(1) (1920) I. L. R. 45 Bom. 359. 

(2) (1921) 23 Bom, L. R. 533; I. L. R. 46 Bom. 687. 
(3) (1922) I. L. R. 47 Bom. 4. 

(4) (1925) 27 Bom. L. R. 1238, 


620 


1940. 
a ow 


Shankarrao Dagadu- 
jirao Jahagirdar 


v. 
Sambhu: Wallad 
Nathu Patil. 


Sir George Rankin, 





THE CALCUTTA LAW JOURNAL, | Vou: 73- 


Babaji (x). Their Lordships think that for the purposes of the 
present case it is sufficient to note that the particular presumption 
mentioned in the clause is not directed to be made save ‘upon 
these two conditions (among others): first, that there is no satis- 
factory evidence of the. date of the commencement of the ‘tenancy, 
and secondly, that this lack is due to the antiquity of the tenancy. 
They cannot agree that the first condition .is excluded by showing 
that the tenancy had its origin at some date within a period of 
twenty years which cannot be more precisely ascertained. This 
is not satisfactory evidence of the date of its commencement, 
and the view taken in MWazayan’s case (supra) (2) fails in their Lord- 
ships’ opinion to give effect to the ordinary meaning of the 
language of the clause. Again, by a tenancy’s antiquity the 
section does not in their Lordships’ opinion intend any reference 
to remote ages in the past orto “time immemorial” in the sense 
of the English law. It is to be given the practical meaning 
appropriate to its context and afforded by the limits within which 
living testimony to past facts is necessarily restricted. As a 
number of the lands in suit are held under tenancies which are 
not proved to have been in existence before 1892 their Lordships 
do not think that the presumption can properly be applied to 
them, notwithstanding that the evidence by no means excludes 
the possibility of an.earlier origin. They do not -proceed as 
regards any of the respondents upon the presumption authorised by 
section 83. 


It is clear, however, and it is not disputed on behalf of the 
appellant, that the respondents have by the record of rights been 
recorded as having a permanent interest. This entry is entitled to 
the full benefit of the provision of section 135J of the Bombay 
Land Revenue Code of 1879 :— 4 

“An entry in the Record of Rights and a certified entry in 
the Register of Mutations shall be presumed to be true until 
the contrary is proved or a new entiy is lawfully substituted 
therefor.” , 

This provision is the same in character as that which has long 
prevailed in Bengal under section 103B of the Bengal 
Tenancy Act and it is most important that proper effect should 
be given to such a statutory presumption. The suggestion that 
it is materially weakened by the mere consideration that when 
the record was made the appellant was a minor and that his pro- 

(1) (1926) 29 Bom. L. R. 274. : j 
(2) (1922) I. L. R. 47 Bom. 4. Ž 
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perty was being managed by the Collector on his behalf cannot 
be acéepted ; and if it be:the case that at the time of the prepa- 
ration of the record the’ permanency of the interest of the tenants 
was not disputed this circumstance of itself in no way detracts 
from the force of the presumption. So far as regards the five 
cases which came before the High Court on second appeal the 


findings of fact of the District Judge, though not his conclusions’ 


as to their effect in law, would prima facie be conclusive in view 
of-sections 10> and 10r of the Code of Civil Procedure. [Dhanna 
Mal vy. Mori Sagar (1)|. But the existence of the record of rights 
does not appear from the judgment of the learned District Judge 
to have been appreciated’ by him, and as he has given no effect 
whatever tothe statutory presumption their Lordships are unable 
to. regard the appellant as taking any advantage from the cir- 
cumstance that five of the cases were dealt with in the High Court 
upon second appeal. ` The questions of fact as well as of law 
were open to the High Court and must be considered by the 
‘Board.- The broad: question before their Lordships is whether 
the record of rights is shown to be untrue, and the view arrived 
at by the learned District Judge as entitling the plaintiff to 
succeed in ejectment is that under the au¢bandi system there was 
no settled tenancy in the village, the same lands not being cul- 
tivated in different years by the’ same people, cultivation and 
tenancy being “quite uncertain and fluctuating.” The evidence 
of the plaintiff's witness Mahadev is directly opposed to-such a 
finding ; and, though it is not clear from his own evidence whether 
his knowledge of the system is extensive or gained at first hand, it 
cannot be regarded as insignificant, coinciding as it does with other 
evidence firmly pointing to the conclusion that avtdandi tenants had 
permanent interest in specific land. 

. The main features in this other evidence must now be indi- 
cated. In a javid-kharda or rough draft of a land survey it is 
entered by the mamlatdar of the Shahada Taluka for the year 
tgor-o2 that Nathu, father of the contesting respondent, 
possessed 38 ploughs in the village, “35 permanent as of the last 
year and three additional in the current year.” In similar docu- 
ments for the years 1897-98 and 1898-99 the same reference to 
permanent ploughs is to be found. In rg12° when enquiries were 
being made as to the position of the cultivators in the village the 
assistant manager, who was acting as an officer of the Collector 
during the plaintiff’s minority, stated before ‘the mamlatdar that 


(1) (1927) Li R. 541. A. 178 (189), 
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the khatedars had always been in management of the same lands, 
that there was no practice of cultivating lands in one place in 
one year and in another place in another year, but from. the 
time when lands came to be cultivated they have; been in the 
management of the respective tenants only and their lands have 
been fixed. -He stated also that on this understanding the 
khatedars had executed purchases as well as mortgages; and that 
decrees of Civil Courts had recognised these rights. ‘This witness 
is shown by one of. the documents to have been khulkarni of the 
village in rgor-oz and their Lordships are of opinion that his 
statement was rightly admitted under section 13 of the Indian 
Evidence Act. The transactions of- sale and mortgage entered 
into by tenants in respect of lands held on the autbandi system 
are,as the High Court notes, too numerous and important for 
it to be supposed that the inamdar or those acting on his behalf 
did not come to know of them or considered themselves entitled 
to object to them. It appears that in the-case of Sambhu Nathu 
eleven purchases took place between 1894 and 1899 in the life- 
time of the plaintiffs father. Three mortgage deeds are also shown 
to have been entered into. These transactions are difficult ‘to 
explain on the supposition that the tenancies were annual tenancies 
and the absence of objection on the part of the inamdar reinforces 
this. consideration. It is proved that in 1909-13 (during the 
minority, it is true, of the appellant), compensation for lands 
compulsorily acquired by the Government was on two occasions 
paid not to the inamdar but to the tenant. Not only were the 
tenants before 1890 charged for their land at a uniform rate of 
4 rupees per auf if they were Bhils and a uniform rate of 6 rupees 
per avf if non-Bhil or Sžaku tenants, but after that year 12 
rupees per ać was recovered from all tenants without discrimina- 
tion until the introduction of the survey. Again, the appellant 
himself holds about 180 acres of land in the village which he has 
let out to tenants at rates which are substantially higher than the 
rates charged in respect of the tenancies in suit. From these 
tenants of his own land he has taken “rent notes” or tenancy 
agreements though in respect of the tenancies in suit or other 
autbandi tenancies no rent notes would appear to have been 
taken at any time. It is clear, further, that the interest of the 
aulbandi tenant has been treated in numerous cases as heritable, 
descending from father to son without objection ; and at the 
time of the trial the recognition of the heritable character of the 
tenants’ interest had continued for a very long time. The appel- 


Von. 73.] PRIVY CoUNCIL. 


lant has from time to time lent money to tenants to sink wells ; 
and it is difficult to think that a tenant who was removable at 
the end of a year would have undertaken the liability for a 
capital sum in order to improve his land. The first respondent 
and at least one other has sublet his lands to others at substantial 
rents. ° 

These circumstances are sufficient to show that the presump- 
tion in favour of the truth of the record of rights derives support 
from a numberof independent considerations the cumulative effect 
of which must ‘be regarded as strong. Unless, therefore, there 
be somet hing in the dccuments, produced by the plaintiff to show 
the history of tenancies in. suit and the precarious character of 
the auflandi system, sufficiently strong to overthrow the tenants’ 
claim to have a permanent interest in their lands, it is difficult to 
refuse agreement to theconclusion of the learned Judges of the 
High Court that the inamdar overa long period of years has 
treated the tenancies as permanent. The documents produced 
by the plaintiff are in some respects difficult to interpret ; and 
in their Lordships’ view the difficulty-arises mainly from the fact 
that village accountants and other officers, accustomed to accounts 
which in form are applicable to holders of land paying land 
revenue to Government, have tended to apply the same language 
and the same forms to an inam village, notwithstanding that what 
the tenant pays to the inamdar is not revenue assessed upon it 
by Government but rent. Ledgers (Akatavanis) and lists of 
tenants (/avani-patraks) use the word akar (assessment) for the 
payment and Akatedar for the tenant. In particular the local 
fund cess, which is to be calculated on the assessment to land 
revenue, has in this village been calculated on the aķar. Outside 
an inam village, persons similar in occupation to the respondents 
were paying land revenue to Government and holding as occupants 
with permanent rights in the land ; and it is not difficult to see, 
if only from the documents produced on behalf of the plaintiff, 
that the fact of the village having been granted in inam, or 
alienated, would not readily be regarded as implying that the 
position of the tenant as against the inamdar was very markedly 
different from the position of the khatedar in an unalienated 
village. A good deal of the history of the village is consistent only 
With the assumption that it had not occurred to the appellant’s 
father that he should put his tenants in a position lower than their 
neighbours. 


The clear and forceful argument of Mr. Page upon the docu- 
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ments was to the effect that itis necessary to look to the incep- 
tion of each tenancy, and that, as in each case it is clear that 
the tenancy was granted for the purpose of agriculture, it should 
not be held that the landlord had parted with so large an interest 
for an agricultural purpose and at so. small arent. The smiallness 
of the rent, however, adds considerably to the force of the other 
indications that the tenants were being treated as having permanent 
right, Itistrue that many of them were Bhils, a class of per- 
sons who have to be treated leniently. dnd are unlikely to be able 
to support a high rate of rent.'. In the appellant’s favour is the 
fact that though at one time Bhils were charged 4 rupees only 
per plough, after the year 1890 a uniform charge of 12 rupees is 
found to be collected. Their Lordships think that detailed and 
reliable evidence of tle manner in which and the basis on which 
this increase of rent was made might have had great effect in the 
present case. From section 83 of the Bombay Land’ Revenue 
Code of 1879 it appears ‘that a right on the part of the landlord 
to enhance a rent payable is not unknown in the Province ; as 
otherwise it would have been unnecessary to enact a saving of 
this right on the part of the landlord “if he have the same either 
by virtue of agreement, usage or otherwise.” A right of enhance- 
ment, though well understood in Bengal under the permanent 
settlement and not inapplicable to tenures which are perpetual - 
[Bama Sundari v. Radhika (1), Krishnendra Nath Sarkar v. 
Kusum Kamini Debi (2)], has not so far as their Lordships know 
come before the Board in any case arising from the Presidency 


‘of Bombay. It might have been much to the. interest of the 


appellant to show the circumstances under which the rent was 
raised to 12 rupees: whether it was done upon the footing that 
the appellant had a right to terminate an annual tenancy and to 
impose such charge as he pleased as a condition of granting a 
new tenancy, or upon the footing’that he was entitled -tb a cus- 
tomary or’ other reasonable rate whether based on the value of 
the staple crops or otherwise. No evidence at all upon this 
subject was adduced at the trial and their Lordships are wholly 
unable to accept any of the documents which have -been produced 
as showing that the plaintiff year in and year out determined what 
the rent chargeable should be for the year. In thése circum- 
stances the fact that the tenancies were granted for the purpose 
of agriculture cannot be regarded as sufficient either in fact or in 


(1) (1869) 13 Moo. I. A. 248. 
(2) (1926) LL R. 541. A. 48; 45C. L. J. 305. 
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law to negative the conclusion indicated by so many strong cir- 
cumstances that the tenancies were of a permanent character. 
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Their Lordships would not willingly cast doubt upon the principle Shankarrao Dagadu- 


that the fact that a tenancy is for agricultural purposes does not 
prima facie indicate that it is permanent or indeed that it is more 
than an annual tenancy. The inference of permanence is an 
inference which it is difficult to make and which requires the 
presence of circumstances explicable when taken as a-whole only 
on the hypothesis of permanence. A full exposition ot the prin- 
ciples upon which such inference is to be made or rejected has 
been given by the Board in previous cases and need not 
here be repeated [¢f. Secretary of State for India v. Maharajah 
Lucthmeswar Singh (1) ; Nabakumari Debi v. Behari Lal Sen (2)). 
Their Lordships agree with the High Court in thinking that the 
inference in the present case is fully warranted. 

Considerable discussion took place before the Board upon 
the effect of the survey and settlement made between 1909 and 
1916 in view of section rrr of the Bombay Land Revenue Code 
of 1879. Attention was drawn to the terms of section 216 and 
to the amendments made in 1929 to the provisions of this section. 
Had their Lordships been of opinion that, independently of the 
settlement of r9x5 and the revision settlement in 1918, the res- 
pondents were unable to show a permanent interest in their lands, 
it would have been necessary to give careful consideration to 
the question whether the Collector in acting upon the survey 
settlement and the plaintiff in accepting rents fixed thereunder 
after he came of age had not given to the respondents a right to 
claim that they had become permanent tenants. In the result, 
however, this question does not require to be decided, and their 
Lordships must not be taken as expressing or as accepting any 
opinion as to the limits of a Collector’s powers under these 
sections. Their Lordships will humbly advise His Majesty that 
this consolidated appeal should be dismissed. The appellant 
will pay to the respondent Sambhu Wallad Nathu Patil his costs of 
the appeal. 


T. L. Wilson & Co.: Solicitors for the Appellants. 
Hy. S. L. Polak & Co.: Solicitors for the Respondents. 
R. C. C. Appeal dismissed. 


(1) (1888) L. R. 16 I. A.6;I L. R. 16 Calc, 223. 
(2) (1907) L. R. 341. A. 169; I, L. R. 34 Cale. 902 ; 6 C. L, J. 122. 
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the trial Court and the reasons therefor have been fully considered by 
the appellate Court and further .the appellate Court should give its 
reasons for reversing the findings of the trial Court if it decides to 
reverse them, Nani Patra v. Madhusudan Bera _. ... se 156 

wa, competency of—Civil Procedure Code (Act V af 1908), Order 45, 
rule 8—Absence of ordér by High Court, declaring the appeal admitied—~ 
Need of separate certificate under Order 45, rule 3, Code of Civil Pro- 
cedure—Bihar Money-Lenders (Regulation of Transactions) Act, (VII 
of 1939); passing of, after the decision of High Court—New Act, appli- 
ability, of in appeal to Federal Court—Vested rignt, if affected—Bihar 

` Money-Lenders (Regulation of Transactions) Act, section 7, interpre- 
tation of—Interest—Amount of loan advanced’—Amount of the loan 


1 
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Appeai—(Contd.) : f 
mentioned in such document’ —Part of loan itot effective to create a 
charge. l 3 l 

Per Vavadachariar, J. (Guyer, C. J. concurring and Sulaiman, J, dis- 
senting ) :—The order by the High Court under order 45, rule 8 of the 
Code of Civil Procedure, 1908, declaring the appeal admitted, is not 
a condition precedent to the exercise of jurisdiction by the Federal 
Court. 

In the present case, as the requirements 6f paragraphs (c) and (d) of rule 8 
of order 45 of the Code of Civil Procedure were complied with, there was 
no obstacle in the way of Federal Court in disposing of the appeal in 
due course. 

Per Sulaiman, J.: So long as Order 45, rule 8 of the Code .of Civil Pro- 
cedure remains applicable, an appellant cannot come to Federal Court - 
without his appeal being admitted by the High Court. The admission 
of the appeal by the High Court is its final judicial act. 

The effect of excusing the appellant from complying with Order X Rules I, 

2 and 3, of Federal Court Rules, will not be to excuse him from comply- 
ing with the rules of order 45 of the Code of Civil Procedure which 
contemplate the admission of the appeal by the High Court before the 
record is transmitted to the Federal Court and the petition of appeal is . 
lodged there. í i 

Separate certificate is necessary under order 45, rule 3 of the Code of Civil 
Procedure, 

Per Varadachariar, J.: (C. J. coucurring): As the appellants had failed 
on the merits in respect of question of fact sought to be raised by them, 
no opinion was expressed on the point of processual law as to the 
necessity of separate certificate under order 45, rule 3 of the Code of 
Civil Procedure, 

Per Curiam: The Federal Court has power to apply the Bihar Money- 
Lenders (Regulation of Transactions) Act, 1939 in an appeal from the 
decision of High Court, though passed after the decision of the 
Court. i 

That the Federal Court is competent to give relief in terms of section 7 of 
the Bihar Money-Lenders (Regulation of Transactions) Act, 1939 in an 
appeal from the decision of High Court given under section 11 of Old 
Act III of 1958. 7 

Assuming that the Federal Court was not bound by the provisions of the 
Bihar Act, the appellant will still be entitled to claim that the Federal 
Court is bound ‘to Pronounce - the judgment which the High Court 
would have procounced if it were hearing the appeal at that 
moment. 

Once the decree of the High Court is appealed against, the matter becomes 
_ Sub-judice again and thereafter the Federal Court has seisin of thé whole 
“case, though for certain purposes viz., execution, the decree is regarded 
as final and the Court below retains jurisdiction, 

Baas On the theory of an appeal being in the nature of a hearing, in moulding 


` 
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Appeal—(Contd.) : 
the relief to be granted in a case on appeal, the Court of appeal is en- 
titled to’take into account even facts and events which have come into 
existence after the decree appealed against. 

The mere fact’that the particular statute in respect of which the constitu- 
tional question was originally raised had been since repealed, will not 
put an end to an appeal to Federal Court ; and’except on the hypothesis 
that the Federal Court is only a Court of: error, its power to do justice 
between the parties cannot be restricted to, cases in which it is able to 
hold that the lower Court has gone wrong in its view. 

The Federal Court is entitled to.take into account legislative changes since 
the decision of the High Court under appeal was given. 

In the present case it was held that the new Act (Bihar Money-Lenders Act 
VII of 1939) was applicable. 

In view of the earlier decisions of the Federal Court in cases’ similar to the 
present one, the mortgagors would be entitled to tlie benefit of section 7 
of the Bihar Money-Lenders Act, 1939, though the Act was enacted after 
the date of decision of the High Court. 

The limitation on the amount of interest can only be imposed on terms of 
section 7 of the Bihar Money-Lenders Act, 1939 and not by reading into 
it any rule derived from the personal law of the parties. In determining 

` the extent.of liability of mortgagors for. interest under section 7 of the 
Act, the maximum payable up to the date of the institution of the suit 
must be the sym which was advanced by the mortgagee and not the 
amount which has been found by the Court for legal necessity and 
binding on the joint family. Lachimeshwar Prasad Shukul v. 
Keshwar Lal Chaudhuri E see ai 51 


Appeal (criminal), hearing of, if to be -adjourned—Discretion of Judicial 
-Commissioner—Death sentence—Hearing of criminal appeal by Judicial 
Commissioner sitting.alone—“Not practicable’ to have second Judge— 
Rules of 19th May, 1939 of the Governor of the North-West Frontier 


Province, Rules 1, 3 ; see Procedure (criminal) ioe Jee 252 


———, if lies—Order interpreting scheme prepared under section 92 of the 
Code, of Civil Procedure (Act V of 1908)—Order finally deciding the 
rights of parties under the scheme—Revision—Civil Procedure Code, 
section 115(¢)—Order deciding only some of the questions between the 
parties—Questions not decided, dependent on questions decided— 
“Mohunt, powers of. 


The right of appeal isa creature of ‘statute. -When no such right is 

expressly given by the statute, it does not exist. An order interpretin g 

a scheme framed ina suit instituted under section 92 of the Code of 

Civil, Procedure, or giving directions for carrying out the provisions of 

the scheme is not one passed in executicn under section 47 of the Code 
-of Civil Procedure, 


But an appeal lies against an order of the District Judge finally adjudi- 
cating -the rights of Mohunt and Committee under the scheme in a 


y 
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Appeal—(Contd). . : 
pending suit between them, who may be regarded as parties tọ 
the suit. : 


If it be held_that the appeal is incompetent, a revision under section 115(c) 
of the Code of Civil Procedure lies against an order of the District 
Judge, which did not decide all the questions between the parties, though 
they depend on questions decided. In such revision the High Court can 
revise all the questions between the parties. 


Under the general law the Mohunt is the head of the institution ; it is he 
and he alone who has the power of management and administration over 
the whole institution, over the worship and the properties and all the 
officers are to be under his control and to act according to his direction 
in all matters concerning the institution. These powers can be curtailed 
by the Civil Court in a scheme framed under section 92 of the Code of 
Civil Procedure, but only to the extent indicated in the scheme either 
expressly or by necessary implication. 

A new suit under section 92 of the Code of Civil Procedure lies for the 
alteration of the scheme and an order altering the scheme i in such a suit 
is a decree, 

It is not beyond the power of the Court which framed the scheme to pro- 
vide for its modification by application in the very suit itself. Srijib 
Nyayatirtha, Secretary v. Srimat Dandiswami Jagannath 
Asram one ove 

, right of, is a creature of statute ; see Appeal, if lies... ; AY] 

against sentence of death—Hearing, if to be adjourned—Discretion 

of Judicial Commissioner—Hearing by Judicial Commissioner sitting 
alone—Not practicable” to haye second Judge—Rules of 19th May, 

1939 by Governor of the North-West Frontier Province, Rules 1, 3 ; see 

Procedure (Criminal) ese 











to Fed: ral Co-rt—Separate certificate under order.45 rule 3 of the 
Code of Civil Procedure, if necessary ; see Appeal, competency of esa 





to Federal Court, if collapses—Particular statute in respect of which 


the constitutional question was originally raised had since been - 





repealed ; see Appeal, competency of sse s 
- to Federal Court direct, when lies~No certificate given; see 
Constitutional Law eee ace 


Appellate Court, when can interfere with findings of fact by primary Court ; 
see Appeal eee sue 
— Court, if can take into account facts and events which come into 





“existence after the decree appealed against; see Appeal, compe- 
tency of < 7 eee oe 
Application for stay of execution, where to be made; see Execution, 
stay of , eae vee 
Assam Municipal Act, Sections 99 to 108, 144, if applicable—Municipal 
Board, remedy of, for recovery of rent for land let out ; see Damages, 

suit for wi wn 


Paar. 
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51 


51 
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196 


51 


297 
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_ Assam Municipal Act, Section 234—Residence in town ordinarily inhabit- 
ed by prostitutesName appeared in the register of prostitutes main- 
tained at Thana—Maintained by a resident of the tawn ; see Removal +.. 

, Section 254, prosecution under—Burden of proaf— 











Accused, if actually a prostitute; see Removal ae 
, Section 320—Burden of proving service of notice 





as well as nature of notice—Proof of service of notice not sufficient ; see 
Damages, suit for ie wee 
„ Section 320—Notice, when necessary ; see Damages, 





suit for : we se 

= , Section 320—Validity of notice denied by Muni- 
cipality—Duty of plaintiff ; see Damages, suit for as eee 
Assessment of Bank in British India as agent of non-resident Bank, 
validity of-—Profits to non-resident Bank on loan to Bank in British- 
India by the former—Loan transacted outside British India—Indian 





Income Tax Act, sections 42(1), 43 ; see Revenue ves 
Attaching creditor, right of, to execute, without consent of other judgment- 
creditors ; see Execution era oes 


-— —-—— decree-holder has no power to adjust attached decree by accepting 
from the judgment-debtor of that decree a smaller sum than i$ due under 
it ; see Execution es mas 

Auction-purchaser, rights of—Sale in execution of decree obtained by 
prior mortgage ina suit in which- puisne mortgage no party ; see 
Mortgage pe ies 

at a revenue sale, title of—Object; see Suit for 








ejectment ee see 
Award—Land Acquisition Act (I of 1894), section 11—Award by the Land 
Acquisition Collector, when can be amended—Land Acquisition Act, 
“section 31(4)—Unfettered powers of entering into contracts—Reference 
under section'18 of the Land Acquisition Act—Collector, if competent 
toenter into compromise—Award statement, kept under the Civil 
Account Code, entirely different pater from the award—Award state- 
ment, how far admissible. 
When the Land Acquisition Collector has made his award under section 11 
of the Land Acquisition Act, he is not competent to amend it or to make 


a supplementary award except in cases of clerical error, error of calcu- 


lation or manifest omission to deal with a part of the claim made by an 
interested party ‘as pointed out in paragraph 63 of the Executive 
Instructions framed by the Government and published in the Bengal 
Land Acquisition Manual). 

Section 31(4) of the Land Acquisition Act suggests that the Collector has 
almost unfettered powers of entering into contracts with persons 
interested.in the subject-matter of acquisition. 

The Collector is quite competent to enter into acompromise with the 
claimants who have got a reference under section 18 of the Land 
Acquisition Act, and pay them a sum of money on the basis of such 
gettlement on condition of their withdrawing the reference, 


191 


152 
152 


152 


£87 


96 


106 


435 


405 
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Award—(Contd.) 

- The award statement, which is kept in Form A prescribed in Appendix 7 
of the’Civil Account Code issued by the Auditor-General is an entirely 
different paper f:om the award, which is to be drawn up in Form 13 as 
laid down by paragraph 60 of the Executive instructions in the Bengal 
Land Acquisition Manual. 

The award statement in respect of a neighbouring property is evidence 
that a nzighbour received a certain sum in compensation for acquisition 
of hisland and building and the evidence would seem‘to be as 

‘admissible as that relating to any other transaction by which a transfer 
of title for value was made of neighbouring property. Province of 
Bengal v. Satish Chandra De ies we 595 

statement and award, difference between ; see Award ... ones 395 
‘statement jn respect of neighbouring property, evidence of what see 
Award, ae a 595 

Bathing Ghat and rights of Ghatias—Cessation of ownership, not inferred— 
Dedication, if to be absolute—Land used as Ghat not necessarily 
dedicated—Ownership left intact subject to public bathing rights. = 

Ghatias as members of aclass have no right. to Saceawe possession of 
any specific part of a bathing Ghat. 

Although land dedicated for the purposes of a bathing Ghat is as much 
dedicated to an object both religious and of public utility as a Dharma- ` 
sala ora math notwithstanding that it ts not dedicated to any particular | 
deity, it does not follow that such a dedication when made isa dedica- 

-~ tion in the full sense of the Hindu Law so as to involve complete cessa- 
tion of ownership on the part of the founder and the vesting of the 
private party in the religious institution or object. 

There may or may not be some presumption as to cessation of gwnesship 
arising from particular circumstances, in the absence of a formal and 
express endowment evidenced by deed or declaration ; the character of 

.a dedication can only be determined according to the history of the 
institution and the conduct of the founder and his heirs. ‘The dedication 
of property to religious or charitable uses may be complete or partial 
under the Benares as under the Bengal School of Hindu Law. Partial 
dedication may‘take place not only where a mere charge is created in 

favour of an Idol or other religious object, but also where the owner f 

retains the property in himself but grants to the community, or part of 

it, an easement over it for certain specified purposes. Accordingly, 
the qualification ¿of the ownership of land arising from the right of 
the public to use it for bathing does not put an end to ownership and 
make the owner: a mere mutawalli. In the case of a bathing Ghata 
review of its history and of the conduct of the existing owner and his 
predecessors will be necessary to determine whether the river bank at 
that spot was dedicated in such a way as to make an end of private 
ownership in it, for the practice of bathing in the Ganges is not so 

- directly connected ‘with the worship of a particular deity -as to render 

nothing short of complete dedication appropriate for a bathing Ghat. 
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Bathing(Conid.) : 

Dictum of Mookerjee, J., in Howrah Municipality (Chairman) v. Khetra 
Krishna Mitra, that it is not essential toa valid dedication that the 
le gal title should’pass from the owner, and that itis not inconsistent 
with an effectual dedication that the owner should continue to make any 
and all uses of the land which do nct interfere with the uses for which it 
is dedicated, approved. Maharani Remanta Kumari Debi v. Gauri 


Shankar Tewari 4 d wee sare 


Beneficiary, right of, enfore conditions of a religious éadowmeat) when dis- 
_ appears ; see Limitation ose: 
Bengal Agricultural Debtors Act, Section 8—Decree for mesne profits 
unascertained, if can be included in the petition—Contingent liability ; 
see Stay of suit an 











——-——- ——_——, Section 34, scope of ; see Stay ‘of 
suit . oe tee 
Bengal Money Lenders Act, 1940, if applicable—Bond—Consideration 
is unpaid purchase money—Debt but not loan; see Debt... sis 
—-—-——— —, 1940, if applicable—Preliminary and final 
mortgage decrees passed nearly a year before the coming into force 
of the Bengal Act of 1940—Decrees, if can be re-opened; see 
` Legislation 





-——, 1940, if applicable to decree obtained ina 
suit brought againsť the drawee of a Hundi, under order 37 rule 2 of the 
Code of Civil Procedure—Decree obtained before the Money-Lenders 


—— 





Act, 1940, came into force ; see Legislation iss eee 
—— M, 1940, subject matter of, comes under Item 27; 
List II, Schedule VII of Government of India Act, 1935; see 
Legislation i i eee 





———, 1940, section 2(2)—Borrower—Puisne mort- 
gagee vis a vis the prior mortgagee as also the purchaser of the mort- 
gagor’s right vis a vis the mortgage ; see Mortgage . ees 

-—<— c, 1940, sections 2(2), 30o—Decree obtained by 
prior mortgagee—Puisne mortgagee to redeem—Decree, nature of ; see 
Mortgage ace on 





=, 1940, section 30, puisne mortgagee, if 
entitled to the benefit of—Decree, nature of ; see Mortgage... ise 


he, 








» 1940, sections 30, 31(a), construction of ; see 

Decree, re-opening of vos eee 
tee eee meinaam i, 1940, settions 30) 31, 34, 30—Decree-holder, 
tights of, how far affected—Decrees on mortgage passed before the 
coming into force of the Bengal Money-lenders Act, 1940—Mortgagor 
judgment-debtor, if liable to pay interest on decretal amount—Payment 
by instalments ; see Decree; re-opening of eos eos 
» 1940, sections 30, 31(b) (ii), if ultra vires— 
Decree obtained in a suit against drawee of a Huudi—Government of 








India Act, 1935, section 107(2). Schedule VII, List Ili Items 4, 15; seé _ 


Legislation ae bas 


568 


199 


234 
234 


530 


316 


333 


316 


435 


435 
435 


344 


287 


333 
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Bengal Money Lenders Act, 1940, sections 30, 34, are intra vires ; see 
i Legislation 7 s a 36 
—__ c 1940, section 31—Interest on decretal 
amount—Loan advanced before the commencement of the Act ; see 
Decree, re-opening of f a toe 344 
—— » 1940; section 31(a)—Interest on decretal 
amount= Dette for redemption—Appeal against decree ; see Mortgage 435 
=- 1940, section 36, is intra vires—-Government 
i of India Act, 1935, Schedule VII List II Nos. 2 to 27, List HI Nos. 4, 15; 
see Legislation i aes 316 
Bengal Non-Agricultural Tenancy Act, Section 5 Nén-swvicaltueal 
tenant—Tenant with respect to land and buildings ; see Tenant A 527 
Bengal Public Demands Recovery Act, Section 19(3)—Civil Procedure . 
Code, order 21 rule 53(3)—Certificate-holder or the attaching decree- 
holder, if representative or agent of the holder of the attached decree 
for all purposes ; see Execution ar aa 106 
—— m -  . , Section 19/3)—‘Representative’ 
—Assignee of attached decree—Rights of holder of attached decree ; see 
Execution s ae 106 
Bengal Revenue Sales Act, Section 37 clause (2)—‘Settlement’—What it 
refers ; see Suit for ejectment wee eee 405 
Bengal Tenancy Act, Sec. 26F—Landlord purchasing 8 annas share in 
Occupancy holding—Merger ; see Pre-emption vee Ka 526 
» Sec., 26F Sub-Sec. (2)—‘Consideration money’; see 
Pre-emption oo too 529 
-, Sec. 26F. Sub-Section (2:—Sum paid in cash for the 
Kabala and a further sum unpaid to pay off incumbrance—Notice ; see 
Pre-emption i S Pree Per 529 


» Sec. 95—Common manager, if can act as agent or to 
the proprietor in the matter of borrwing ; see Common manager es 356 
a Sec. 95—Money borrowed by proprietor for purposes, 
unconnected with the estate—Proprietor desiring that the debt to be paid 
out of his share of the profits of the estate in the hands of the common 
manager—Proposal, if can be considered by the District Judge; see 
Common manager so eee 356 
» Sec. 95—Proprietors or set of proprietors, if can 
borrow money without the permission of the District Judge for purposes 
unconnected with the estate—Remedy against debtors ; see Commo 
manager ee cl 356 
, Sec. 106—Possession, proof of—Proof of continuous ` 














ee 
actual possession, if necessary—Particular kind of user ; see Suit for 


declaration \ eae tee 397 
» Sec. 106—Revenue officer, if can entertain a suit for 





recovery of possession ; see Suit for declaration oes ass 397 
1 —, Sec. 106—Revenue officer, when can go into the ques- 
tion of title ; see Suit for declaration sa ase 397 
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Pace, 
Bengal Tenancy Act, Sec. 106, scope of suit under—Conditions and quali- 
fications annexed to the provisions conferring jurisdiction to be strictly 
complied with ; see Suit for declaration Ses see 307 
—_—_— „ Sec. 105, suit, nature of, under; see Suit for decla- 
ration eee wee 397 
_ » Sec. 106, suit under—Questions of possession and 
title ; see Suit for declaration a ise 397 
- Sec. 161—Incumbrance—Martgage of a portion of non- 
transferable holding ; see Mortgage ie 578 
— » Sec. 167—Purchase by landlord at rent male of non- 
transferable holding—Mortgage of portion of holding—Mortgage, if 
ipso facto cancelled ; see Mortgage a T ae 578 
—, Sec. 167, object of ; see Mortgage ses see 578 
Bihar Money=Lenders (Regulation of Transactions) Ac:, 1939, if re- 
trospective—Appeal to High Court pending passing of the Act; see 
Appeal, competency of és ee 51 
= 2 = --————, Sec, 7—In- 
terest—Personal law of parties ; see Appeal, competency of oes SI 
-- — —— —--- , Sec. 7—Maxi- 
mum payable, how determined—Legal necessity ; see Appeal, compe- 
tency of see ane 51 
Bill, discussion of—Chamber of Legislature—Court’s: interference ; see ultra 
vires ` Sey ers 415 


Bombay Land Revenue Code, 1879, Sec. 83 (ii)—Presumption, when to 
.be made—Tenancy had-its origin within 20 years which cannot be more 
precisely ascertained—Antiquity of tenancy ; see Ejectment ese 612 
Boundary dispute—Thak and Survey maps—Preference—Burden of proof. 
A Thak map and the boundary shown in it can be relied on in preference to 
the Revenue Survey map and the boundary ascertained by the pleader 
commissioner upon its basis. f 
In a suit for recovery of possession of certain lands, the real point in con- 
troversy between the parties related to the location of the boundary line 
between the two Mouzas : 
Held, that the initial burden of proving possession within 12 years of suit 
lay upon the plaintiffs. Mantajaddin v. Alam dis sats 47 
— line, dispute regarding location of—Burden of proof as regards 





possession within 12 years of suit for recovery of possession of land ; see 





Boundary dispute Ss sar 47 

——- — shown in Thak map, if can be relied on in preference to Revenue 
Survey map ; see Boundary dispute ve was 47 

` Burden of proof—Custom—Transfer of Pala—Private endowment ; see 
Religious endowment 544 


of proof—Equitable mortgage—Possession under deed Authority 
` of person creating the mortgage questioned by Receiver of the insol- 
vent’s estate ; see Mortgage ase asi 179 





— of proof—Possession within 12 years—Suit for recovery of possession 
of land—Dispute as to location of boundary line ; see Boundary dispute... 47 
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Burden of proof—Suit for khas possession after declaration of title—Finding 
in previous suit for ejectment, if operates as res judicata ; see Adverse 
possession ase ene 

Case, if to be tried by a Magistrate or by a Court of Sessions ; see Commit- 
ment to a Court of Sessions ave ene 

Certificate—Lfect of—Certificate against dead man—Substitution of heirs. 

A certificate has the effect of a decree before the issue of the notice. 

A certificate against a dead man is a nullity. 

When the Act makes no provision for the substitution or addition of his 
heirs as certificate-debtors the only course open to the certificate officer 
was to make a new certificate, (The difficulty has now been got over by a 
new rule which was, published in the Calcutta Gazette on the 21st May, 
1935). Nalini Kanta Roy v. Suresh Chandra Chakravarty wis 

> ———— Public Demands Recovery Act (III B.C. of 1913 Schedule 1, 
clause (8)—‘Certificate for arrears of rent’, if limited to rent of 
tenancies govern’d by the Bengal Tenancy Act—Declaration of charge 
merely, if can be granted—Procedure adopted, if subsequent suit for 
enforcement of charge barred, A 


Clause (8) of Schedule I of the Public Demands Recovery Act, 1913, autho- 
rises the issue of a certificate for the recovery of any arrear of rent in the 
case of property under the management of the Court of Wards. The 
word rent isnot limited to rent of tenancies governed by the Bengal 

` Tenancy Act. 

In a suit praying for a declaration that the certificate issued under clause 
(8), Schedule I of the Public Demands Recovery Act, 1912 was a nullity 
and for recovery of possession given under certificate sale, ordinarily the 
plaintiff is not entitled to a mere declaration of the existence of a mort- 
gage charge which was prior to the rent charge but that he should 
establish it in a suit brought to establish it. 

But where in such a suit the defendant instead of raising objection to such 
a course, had an issue framed to deal with the charge and it also appeared 

- that the subsequent suit for enforcement of the charge would be barred 
by limitation : $ 

Held, that the proper relief in such a case would be” to allow the plaintiff 
to proceed with the suit by amending the plaint and paying proper 
court fee. Balchand Purohit v. Sir Bijoy Chand Mahtab, 





Maharajadhiraj Bahadur of Burdwan te oo 
—— , effect of—Issue of notice ; see Certificate soe eee 
———— against a dead man, if valid ; see Certificate es kee 


for arrears of rent due under lease, if legal; see Certificate «+ 
Certificate-holder has no power to adjust attached decree by accepting 
from the jndgment-debtor of that decree a smaller sum than is due under 








it ; see Execution 

Chota Nagpur Tenancy Act, ‘Section 74A, applicability of Right of gle 
for arrears of rent—Purchase by stranger ; see Execution 

Civil Courts Act, Section 11(1)—Subordinate Judges having the same local 
jurisdiction—District Judge can distribute the business among them— 


PAGE, 


76 


187 


45 


261 ` 
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Civil Courts Act—(Con#d.) : 
‘District Judge cannot make any order in contravention of section 38 of 
the Code of Civil Procedure—District Judge, if can direct a decree passed 
by one Subordinate Judge to be executed by other ; see Jurisdiction 








» Section 11(1) has no direct application to execution 
cases ; see Jurisdiction e eo 
Civil Procedure Code, Section 11—Court of competent jurisdiction, decision 
of—Reasons of Court declining jurisdiction, if decisions ; see Regis- 
tration al cates sis 
-——, Section 11 Explanation VI—De facto mutwali, if 
to be considered as claiming under prospective mutwali—Litigating 
bona fide in respect of a public right ; see Suit for ejectment ate 

















, Section 24, order under, if can be made sto motu ; 
_ see Jurisdiction . aad oo 














» Section 38—District Judge, if can direct execution 
of decree passed by one Subordinate Judge, by another Subordinate 
Judge--Subordinate Judges having the same local jurisdiczion ; sze 
Jurisdiction ` oh i 
» Secticn 47—Order, if passed in execution—Order 
interpreting a scheme framed in a suit instituted under section 92 of the 
Code of Civil Procedure ; see Appeal, if lies sie ae 
——, Section 68 Schedule HI Paragraph 11—Mortgage 
executed by mortgagor pending execution without permission of the 
Collector ; see Mortgage aes woe 
——, Section 80—Act done by public officer—Act of 
taking loan and giving bond, ascommon manager, appointed under 
section 95 of the Bengal Tenancy Act ; see Common manager one 
, Section 80—Act purporting to be done by common 
manager in his official capacity—A suit for non-payment of money due 
upon a bond executed by a common manager appointed under section 95 
of the Bengal Tenancy Act ; see Common manager eee ses 
, Szction 80—Public officer—Common manager 
appointed under section 95 of the Bengal Tenancy Act; see Common 

















~ 














` manager ai as 
—, Section 92—Consent of Advocate-General, if neces- 
sary—Suit to recover trust property in the hands of a stranger to the 











trust ; see Limitation see oes 
» Section 92—Suit lies for alteration of scheme ; see 
Appeal, if lies e see 





5 » Section 02—order interpreting a scheme framed 
in a suit under, if passed in execution ; see Appeal, if lies 


—-—— Section 115—Order relating to court-fee—Question 
was whether ad valorem fee or fixed court-fee-payable on the plaint ; see 
Court-fee i tee ai 








s Section 115(c)—Order deciding not all questions 
between parties—Questions dependant upon questions decided—High 
Court, what to decide ; see Appeal, if lies vis ote 
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Civil Procedure Code, Order 1 Rule ro—Suit for administration of 
estate—Suit against co-heirs by person entitled to share of estate— 
Death of interested party—Abatement of suit against him—Court’s 


discretion to add deceased’s representative as party to suit ; see Maho- 
medan Law ex 214 


„ Order 2: Rule 18 (1)—Decree-holders when - 
entitled to the right of set off—No application made for execution of 

two decrees ; see Execution ise es 96 
——, Order 21 Rule 53 (1) (b), request under, nature of ; 

see Execution 96 


-—, Order 22 Rule 4 (3), Order 1 Rule ro—Abatement 
of suit against one of the defendants—Administration suit ; see Maho- 





























medan Law oes wie 214 

= ~, Order 41 Rule 6 (2), incorrect order under, if can be 
revised by High Court ; see Execution, stay of ae we 297 

— - Order 45 Rule 3, separate certificate under, if 
pene eee, to Federal Court ; see Appeal, competency of oe 51 

— =- —-——, Order 45 Rule 8—Admission of appeal by High 
Court, if its final judicial act ; see Appeal, competency of ... ise 51 


-m 





— ———, Order 45 Rule 8, High Court ordering appeal to be 
admitted, if condition precedent to the learing of appeal by Federal 
Court ; see Appeal, competency of ove aos 51 
-———, Order 45 Rule 8, if to be complied with—Federal 
Court, Order X Rules 1, 2 and 3, compliance with; see Appeal, 
competeney of e. T 5I 
—, Order 45 Rule 8, Paras (c) and (d), requirements of, 
complied with—Federal Court, if can dispose of the appeal ; see Appeal, 

















competency of A s.. Si 
Cosdefendants—Decision, when operřàtes as f€s judicata ; see Suit for 
ejectment e eee 475 


-Commitment to a Court of Sessions—Case, if to be tried by Magsitrate 
having jurisdiction or by a Court of Sessions—Character of the offence— 
Sentence, adequacy of, how to be decided— High Court, if should enter 
into facts in revision. 

A commitment to a Court of Sessions made by a competent Magistrate can 
only be quashed on a point of law. 

The question whether a case should be tried by a Magistrate having juris- 
diction or by a Court of Sessions ultimately depends upon the character 
of the offence charged and upon the question whether a Magistrate 
empowered to try such a case can, in the event of conviction, inflict an 
adequate sentence, Á 

The question of the adequacy of sentence cannot be properly decided with- 
out going into the evidence and ultimately depends on the gravity of the 
offence disclosed, 

So thé High Court sitting as a Court of Revision cannot depart from the 
well-established practice and enter into the facts of a particular case, 
Dana Mia v. Momtazal Karim on ez 187 
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Commitment toa Court of Sessions, when to be quashed ; see commit- 
ment to a Court of Sessions A sss ead 
Common employment, doctrine of, if applies to claims by workmen for 
injuries caused by breaches of statutory duties—Duties personal to the 
employer ; see Damages sie ste 
—--— employment, doctrine of, if applies to claims by workmen for 
injuries caused by breaches of statutory duties—Duties imposed by 


statute for protection of workmen ; see Damages oie ove 
employment, doctrine of, if part of the law of India; see 
Damages ` 


Comomn manager—Bangal Tenancy Act (VIII of i885), section 95— 
Common manager appointed under the section, if can borrow—Posi- 
tion of common manager and the proprietors~—Principal and agent— 
Indian Contract Act (IX of 1872), sections 182, 230—Commion manager, 
if a public officer—Civil Procedure Code (Act V of 1908), section 80— 
Payment of interest by common manager, if saves limitation—Indian 
Limitation Act (IX of 1998), section :0—Proprietor, if a disqualified 
proprietor. 3 

Per Nasim Ali, ¥. : A proprietor or a set of proprietors of an estate under 
thé management of a common manager appointed by the District Judge 
under section 95 of the Bengal Tenancy Act, is not precluded from 
borrowing money without the permission of the District Judge for put- 
poses unconnected with the management of the estate. He can pay 
off the debt incurred by him out of his share of the income of the estate 
which may be paid to him by the common manager Or in any other way 
he likes provided he does not interfere with the management of the 
common manager. A creditor therefore can lend money to him agreeing 
to the repayment of the debt by such proprietor or set of proprietors. 
The common manager is not bound to pay directly to such a creditor 
out of the share of that particular proprietor or set of proprietors in 
the profits of the estate unless the order of the District Judge to that 
effect is obtained. ` 

If a proprietor or set of proprietors wants to borrow money for purposes 
unconnected with the management of the estate and desires that the 

. debts to be incurred by him or them is to be paid out of his or their 
shares of the profits of the estate in the hands of the common manager, 
such a proposal can be Considered by the District Judge asa matter of 
dealing with the profits of the estate. 

Although a common manager is an officer of the Court, there is nothing 
in law which prevents a particular proprietor or a set of proprietors from 
authorising him to raise In his name a particular loan as their agent. 

A common manager was authorised by different sets of proprietors to raise 
for them separate loans in his name without undertaking any personal 
liability and to repay the loans out of the share of those proprietors in 
the profits of the estate. Not all the proprietors but the different sets 
of proprietors were benefited by these loans separately. He paid within 
the period of limitation, interest from time to time out of the share of 
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Common manager—(Condd.). 


the income of some only of the proprietors and endorsed these payments 
on the back of the bond in suit. Although the interest was paid out of 
the shares of some of those proprietors only in the income of the estate, 
it was not disclosed by the common manager to the creditor and the 
creditor received the interest presumably as paid on behalf of all the 
debtors : x 

. Held, that the claim of the creditor against all the proprietors was saved 
from the bar of limitation by the provisions of section 20 (1) of the 
Indian Limitation Act. The proprietors and not .the common manager 
were liable on the bond executed by the common manager to the extent 
of loan taken by them, 

Per Pal, J.: A common manager appointed under section 95 of the 
Bengal Tenancy Act is a public officer within the meaning of section 80 
of the Code of Civil Procedure, and a suit agaiast him is a suit against 
the public officer, 

An act of taking loan and giving bond, as common manager, appointed 
under section 93 of the Bengal Tenancy Act, isan act done by a public 
officer in his official capacity within the meaning of section 80 of the ° 
Code of Civil Procedure. 

A suit for non-payment of money due upon a bond executed by a common 
manager cannot be said to relate to an act purporting to be done by the 
manager in his official capacity to attract the operation of section 80 of 
the Code of Civil Procedure and as such no notice as prescribed by that 
section was required for such a suit, 

Dubitante : Whether any leave from the District Judge was needed to 
bring a suit against a common manager : 

Even if such leave is needed, it is not a condition piecedent to the institu- 
tion of the suit : 7 

If a Common Manager acts as an agent specially constituted for the pur- 
pose of a loan he is not prima facie personally liable for the loan and 
section 230, of the Indian Contract Act exonerates him from such liability 
in the absence of any contract to that effect. 

Whether an agent, who has made a contract on behalf of his principal is to” 
be taken to have contracted personally, or merely on behalf of the 
principal; and, if personaliy, what is the extent of his liability on the 
contract, depends on the intention of the parties to be deduced from the 
‘nature and terms of the particular contract and the surrounding cir- 
cumstances, 

Under section 20 of the Limitation Act as soon as the payment is made 
within the specified time by specified persons, a fresh period of limitation 
for the debt commences. 

The fact that the payments were debited in the common manager's’ books 
to the accounts of some of the proprietors only and were stated there as 
on the requisition of these proprietors would not affect the position in 
the absence of any evidence that while making these payments to, the 
creditor the common manager did so with any such reservation. 

Section 20 of the Indian Limitation Act does not require any formal 
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Common manag er—(Conid.) : 
authorisation. Such an authority may even be implied from the facts 
and circumstances of the loan : 

As it was agreed between the common manager and proprietors that the 
former would discharge the latter’s debt to the creditor in respect of 
both principal and interest, an authority was implied from the proprietor 
defendants to the common: manager to pay the interest on their behalf 
as it became due, which is sufficient to make the payments of interest by 
common manager under section 20 of the Limitation Act. 

Per Curiam : The common manager appointed under section 95 of the 
Bengal Tenancy Act as such is an agent of the Co-owners. He acted as 
such in raising this loan, never pledging his personal credit and never 
intending to bind himself personally. The creditor also shared this in- 
tention. In such a case the proprietors alone will be liable. 

Per Pal, J.: Exact legal relationship of a common manager appointed 
under section 95 of the Bengal Tenancy Act with the proprietors as 
viewed from different angles stated. 

Distinction between a common manager appointed under section 95 of the 
Bengal Tenancy Act and a receiver appointed in a suit stated. 

Proprietors under a common manager are not disqualified like a ward of 
Court requiring any special care, 

The definition given in section 182 of the Indian Contract Act, does not 
limit the employment of an agent by the principal only but it includes 
an emyloymeat by any authority authorised by law to make the 
employment. Sukumari Gupta v. Dhirendra Nath Roy Chow= 
dhury. s as 

-—— ——manager, if to pay dircctly to creditor out of share of particular 
proprictor—Money borrowed by proprietor for purposes unconnected 
with the estate ; see Common manager ste a 
manager appointed under section 95 of the Bengal Tenancy Act, 





borrowing money on behalf of the proprietors for purposes unconnected 
with the estate, if personally liable to the creditor ; see Common 
manager we ae 
--— manager appointed under section 95 of the Bengal Tenancy Act 





and Receiver appointed ina suit, distinction between ; see Common 


manager aes 
-———— manager appointed under section 95 of the Bengal Tenancy Act, 
position of ; see Common manager sina 
Concurrent List, Schedule VII, List III of the Constitution Act—Devolution 
by survivorship ; see Ultra vires SEa om 
Conspirator, statement by, after artest, is not admissible against co- 
conspirator ; see Procedure (criminal) es Kee 
Constitution Act, Section 292, interpretation of ; see Leave to appeal to 
Privy Council aus 


Constitutional Law—Apseals to Federal Court—Certificate ‘High Court 
that question as to interpretation of Government of India Act involved— 
Duty to consider whether question involved imposed only in cases of 
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; PAGE, 
- Constitutional L aw—(Conid.): 

reasonable possibility—Government of India Act 1935 (25 and 25 

Geo. V. C. 42) section 205. i 


By section 205(1) of the Government of India Act, 1935, “ An appeal 
shall lie to the Federal Court from any judgment........ TA of a High 
Court. sssee-sessesse wif the High Court certifies that the cases involves a 
substantial question of law as to the interpretation of this Act........and 
it shall be the duty of every High Court............to consider in every case 
whether or not any such question is involved and of its own motion to 
give or withhold a certificate accordingly. 


The words of the latter part of that sub-section are directory and mandatory. 
While the sub-section does not provide for the case where no certificate 
has been given however plainly it should have been given, and there is 
no taking away, express or implied, from His Majesty in such a case of 
the right to entertain a direct appeal, the object of the section is 
to ensure that, in every proceeding where a judgment, decree or final 
Order is made by any High Court in British India which involves a 
substantial question of law-as tothe interpretation of the Act, the 
direct appeal, if any, shall be to the Federal Court. 

* Accordingly, no question of the jurisdiction of His Majesty in Council can 
arise unless there is a certificate, in which case the direct appeal lies to 
the Federal Court, If, in the absence of a certificate, it appears to the 
Judicial Committee on an appeal that there is ground for thinking 
that there isa matter for the consideration of the High Court and that 
that Court ought to have given or to have withheld a certificate, the 
Board will decline to hear the appeal until the High Court have had an 
Opportunity of doing one or.the other. The section is dealing only with 
cases where there is a reasonable possibility that the question of law 
spscified in it my arise. The Jucges of the High Court are consequently 
not required to record the withho'ding of a certificate in every case 
irrespective of whether there is not any possibility that the question of 
law referred to in the sub-section may arise. 

A bank sold a quantity of its securities—was assessed to income tax in 
respect of its profit on the sales. The bank objected to the assessment 
on the grounds (a) that its investments were treated as a reserye—that 
the securities in question had been sold in order to meet heavy with- 
drawals by depositors thattyear, (b) that the bank did not deal in shares 
and securities as a part of its-business : 

Held, that the assessment was rightly made inasmuch as (a) it was not 
necessary in order to render the profits in question taxable that the bank 
should have been carrying on a separate business of buying. selling or 
merely realising investments, and (b) the realisation of securities in - 
order to meet depositors’ withdrawals was an act done in the carrying on 
of banking business. The Punjab Co-operative Bank, Limited, 
Amritsar v. The Commissioner of Income=Tax, Lahore aid 302 

Contract—‘Frustration of Venture’, doctrine o ‘—¢pplicability of the 
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Contract—(Contd.) : ` 
doctrine—Contract for purchase—Rate reduced by Government notifica- 
tion—Contract, if rendered void, 
The doctrine known as ‘frustration of venture’ is based not upon the exis- 
tence of any actual impossibility in fact but upon the existence in the 
circumstances of the case of an implied condition. In order to justify 
such an inference, an implied condition must be absolutely necessary 
to give effect to the transaction which the parties must have intended. 
The petitioners contracted to purchase some bags of coriander seeds at the 
rare of Rs. 13/8 per maund. In pursuance of this contract the bags 
were delivered on the 6th December. 
On the 5th December, there was a notification by the Government of 
Bengal fixing the maximum retail price of coriander seeds at 4 annasa 
seer : - 
Held, that the contract was not rendered void by the subsequent noti- 
fication. Firm Sarada Prosad De v. Bhutnath Mallick 
» if avoided by Government notification reducing the rate —Delivery 

of goods and acceptance ; see Contract a ao 
————, implied, fiction of~Workman—Lascar ; see Damages ive 
for sale—Delivery of goods—Contract rate, if payable—Rate 





_— 





reduced by Government notification before delivery ; see Contract TA 


Contract Act, section 65—‘Discovered to be void’—Mortgage executed by 
mortgago? pending execution without permission of the Collector—Civil 
Procedure Code, section 68, Schedule III Paragraph 11 ; see Mortgage . 

, section 182, if includes employment by any authority autho- 
rized by law to make the employment ; see Common manager Sea 

——- ————, section 230—Common manager appointed under section 95 
of the Bengal Tenancy Act acting as agent specially constituted for the 
purpose of the loan, if personally liable for the loan; see Common 
manager i ove vee 

Court, when can refuse to direct accounts—Suit by shebait against co- 
shebait for removal—Misappropiration ; see Suit, maintainability of ... 

» which framed the scheme, if can provide for its modification by 











(application in suit ; see Appeal, if lies on eee 
-passing a ee if bound by previous order of appellate Court refus- 
ing stay of execution ; see Execution, stay of ove eee 





passing a decree must stay execution of decree under order 41 rule 6(2) 
of the Code of Civil Procedure—Such power not fettered by any previ- 
ous order of appellate Court refusing such stay; see Execution, 
stay of - 

Court=fee—Fixed or ad valorem fee, payable—Question, if open to revision— 
Code of Civil Procedure (Act V of 1908), section r1 Bapeeee not final, 
if open to revision. 

In a case where the question was whether ad valorem fee or fixed court-fee 
was payable on the-plaint, an order relating to court-fee was open to 
revision-under section 115 of the Code of Civil Procedure. 

But where a decision is not final and would be open to appeal, this itself 
would be a bar to this Court interfering with the order in revision 
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Court=fee—(Conid.) : 
Rabindra Nath Chakravarty v. Girindra Mohan Bhaduri she 
Court of Wards Act, section 10(C)—‘Civil Court’ does not include High 


Court in its Ordinary Original Civil Jurisdiction ; see Execution es 
Crew—Shipowner, responsibility of—Health and safety of crew; see 
Damages see tee 


Criminal appeal, hearing of, if to be adjourned—Death sentence—Hearing of 
criminal appeal by Judicial Commissioner sitting alone—<‘ Not practic- 
able to have second Judge*—Rules of 19th May, 1939 of Governor of the 
North-West Frontier Province, Rules 1, 3—Discretion ; see Procedure 


(criminal) Sia wee 
Gross-decrees—Right to set off, if defeated by subsequent attachments by 
any judgment creditors ; see Execution 5 vee ove 








fo: money—Right of party holding the decree for larger 
amount, if can set off the smaller decree against him, when the latter 





decree was attached by third parties ; see Execution see ose 

Cult of worship—Presumption—Shebait, descendants or nominees of 
founder—Private endowment ; see Religious endowment... ane 
Custom, existence of—Question of fact ; see Religious endowment és 
+, if against reason, how judged ; see Religious endowment ie 





=, if legal—Practice of transferring Pala had developed into custom 
owing to some exception or indulgence at the beginning ; see Religious 





endowment ais ase 
—.——-, if unreasonable—General law—Ordinary law; see Religious 
endowment sie eee 
s———, special, legal title to recognition of—Proof, nature of ; see Religi- 
ous endowment vgs oe 

=, unreasonable at its inception~Use or continuance, effect of ; see 
Religious endowment ao see 

, when valid ; see Religious endowment sav ose 





Damages—Negligence—Shipowner's responsibility in regard to the securing 
of health and safety of crew—Doctrine of common employment—Implied 
contract. : 

The responsibility of shipowner in regard to the securing of the health and 
safety of the crew is in general limited to the exercise of reasonable care, 
though a higher degree of responsibilily may be imposed on him by 
statute, in which case the duty is generally imposed in mandatory terms. 

Held, the respondent is not entitled to recover damages from the appel- 
lants in respect of an illness from which he suffered while and since, 
serving as a lascar on board the appellant’s steamship on a voyage from 
Calcutta to ports on the east coast of North America and the United 
Kingdom in and about the months of September and October, 1933, as 
there was no failure on the part of the Master and Chief Steward or 
any of them to exercise proper care in regard to the illness. There was 
no claim for breaches of any of the statutory obligations mentioned in 
sections 200, 209 and 458 of the Merchant Shipping Act, 1874 as 
well as no complaint under section 34 of the Merchant Shipping 
Act, 1906, 
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Damages—(Contd.) : 

Quere: Whether the doctrine of common employment is part of the 
law of India: It has been severely criticised in England by many high 
judicial authorities. In England it has been made endurable by reason 
of Legislative measures, 


The doctrine of common employment does not apply to claims by workmen 
for injuries caused by breaches of statutory duties imposed for their 
protection or for breach of duties personal to the employer. 


The fiction of an implied contract has always been regarded as difficult, but 
it becomes even more difficult to accept in the case of a workman likea 
lascar. Messrs. T, and J. Brockle Bank, Limited v. Noor 
Ahmode - aie sie 

-, suit for—Assam Municipal Act (I of 1950), section 320— 

Burden of proof—Validity of notice—Procedure to be followed by Muni- 

cipality in recovering rent for land let out—Hut built on land, sale of— 





Acting under the Act—Notice under the Act, when n-cessary—Limita- 
tion—Cause of action, when arises—Demolition of hut by purchaser. 


The onus is upon the plaintiff in a suit for damages against the Munici- 
pality to prove not only service of notice under Section 320 of the Assam 
Municipal Act but also that the notice is of the kind contemplated by the 
section. Froof of service of notice is not sufficient, The plaintiff must 
prove that the notice is valid. = 


If the validity of notice under section 320 of the Assam Municipal Act is 
denied by the defendant (Municipal Board) it is the duty of the plaintiff 
to call for the notice from the Municipal Board and on the latter’s failure 

* to produce it, to give secondary evidence thereof. 


The remedy of the Municipal Board for the recovery of the rent of land let 
out lies in a suit brought in accordance with the provisions of the Code 
of Civil Procedure and the Municipality cannot recover this rent by 
having recourse either to the provisions of Sections 99 to 108 or of sec- 
tion 144 of the Assam Municipal Act. 


If the Municipality did not follow the correct procedure in its attempt to 
realise the rent of land, it cannot be said that the Board was not acting 
under the Assam Municipal Act. Once it is established that the 
Act complained against was one which was done by the Board pur- 
porting to Act under the said Act, then notice under Section 320 is 
necessary. 

Ifa person knows that he has not under a statute authority to do certain 
thing and yet intentionally does that thing, he cannot shelter himself by 
pretending that the thing was done with the intent to carry out the 
statute. But if he had a reasonable and bona fide belief that he was 
acting within the statute he will be protected. The belief must not be 
an absurd belief. 

A suit instituted against the Municipal Board for damages for demolition 
of hut standing on the land Jet out by the Municipality by the purchaser 
must be brought within 3 months from the date of sale. Golaghat 
Municipal Board v. Sonaram Gohain a T 
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Death sentence, appeal against—Hearing, if to be adjourred—Discretion of 
Judicial Commissioner—Hearing by Judicial Commissioner sitting alone 
—‘ Not practicable” to have second Judge—Rules of roth May, 1939, 
by Governor of the North-West Frontier Province, Rules 1, 3; see 
Procedure (criminal) Ses ie 


Debt—Bengal Money Lenders Act (X B. C. of 1940)—Unpaid purchase 
money forming consideration for bond-—Such bond, if would come under’ 
the Bengal Money Lenders Act—Lebt, if always a loan, 


A bond, the consideration of which is the unpaid purchase money on 
account of a purchase by the defendant from the plaintiff would not come 
within the operation of the Bengal Money Lenders Act, it being only a 
debt and not a loan or transaction. 


Every loan is a debt but every debt is not a loan. Saradindu Sekhar 


Banerjee v. Lalit Mohan Mazumdar isa. 
Debt Settlement Board, if can decide on what basis mesne profits should 
be determined ; see Stay of suit z vee 
» if can settle a debt created by judgment in a suit 
for recovery of possession ; see Stay of suit ies eee 
Decision, if operates as res judicata—Court has no jurisdiction ; see Suit for 
ejectment tee one 
, on question of jurisdiction ; see Res judicata aT was 


Declaratory decree—Suit for declaration that the certificate issued under 
Cl. (8), Sch. I of the Public Demands Recovery Act was a nullity and for 
recovery of possession—Declaration of existence of mortgage, if can be 
given—Mortgage given before rent due under lease fell due; see 


Certificate ie one 
Decree—Order altering the Scheme—Suit for alteration of scheme under 
section 92 of the Code of Civil Procedure ; see Appeal, if lies ate 





-» if can be adjusted—Holder of a certificate under the Bengal Public 
Demands Recovery Act, who kas attached a decree passed in favour of his 
judgment-debtor and has applied under section 19 of the Act for its 
execution—R -presentative ; see Execution eee soe 

» if can be set aside or modified—Interest on decretal amount granted 
before the Bengal Money-lenders Act, 1940 came into force, if can be 
disallowed ; sze Decree, re-opening of esi se 

———» re-opening of—Bengal Money-lenders Act (X B. C. of 1940), 
sections 31(a), and 30, interpretation of—Interest on decree granted 
‘before the Act came into force, if can be interferred with—Proceedings 
of iegislature, if can be called in aid in construing a statute. 

There is no section in the Bengal Money-Jenders Act, 1940, that if a decree 
is passed whereby interest on the decretal amount is granted before 
the Act came into force, the judgment-debtor would be entitled to have 


that decree set aside or modified, by a disallowance of that portion of | 


the decree by which interest is granted on the decretal amount. 

Section 31(a) prohibits the Court from passing any decree in which interest 
on the decretal amount is allowed and it would require very clear 
language in the Act tọ enable the Court to hold that it can revise or 
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Decree—(Conid.) : 
modify a decree passed prior to the commencement of this Act, at a time 
when interest upon the amount decreed was admittedly legal, 

Section 30 of the Bengal Money-lenders Act, 1940 says that the borrower 
shall not be called upon to pay after the commencement of this Act, 
interest at a rate per annum exceeding those specified in the said 
section. This means that interest should be calculated according to the 
tenor of the agreement between the parties, but that the decree passed 
against the borrower should not exceed the sum which would be due 
had the agreement provided for simple interest at eight per cent. 

A Court is not entitled in a matter of construction of a statute to call in 
aid the proceedings of the legislature. Sm. Mahalakshmi Rakhit v. 
Sm, Shamrangini Roy Choudhurani Ace ies 

s re-opening of-—Bengal Money-lenders Act, 1940, sections 30, 31, 
š 36—Re-opening of decree—Rights of decree-holder, how far affected— 
Payment by instalment—Interest after decree. 

In the present case as the suit on mortgage was instituted on May, 10, 
1939, the preliminary decree was passed on June 16, 1939, and the final 
decree on February 5, 1940, before the -commencement of the Bengal 
Money-lenders Act, 1940, which came into force on September, 1940, 
the mortgagor judgment-debtor was liable to pay interest on the decretal 
amount and was not entitled to re-open the account under section 36 and 
pay the decretal amount by instalments under section 34. 

There is no indication either in section 31 or in other provisions of the 
Bengal Money-lenders Act, 1940, to show that the legislature intended 
either expressly or by necessary implication to affect the rights of a 
decree-holder to recover interest after decree in a mortgage decree 
passed before thé commencement of the Act. The words, 
‘ shall..sseeseessseeeedllow any interest ” in section 31 indicate that the 
section was intended to operate on decrees passed after the Act. 

So a judgment-debtor is not entitled toa declaration that he is not liable 
to pay interest on the decretal amount from the date of preliminary 
decree, namely, June 16, 1939, passed in a suit instituted on May 10, 
1939, before the passing of the Bengal Money-lenders Act, 1940. 

As regards interest before decree included in a decree passed before the 
commencement of the Act, the legislature by using the words “ No 
borrower shall be deemed to have been liable to pay” in section 30, 
has expressly affected the vested rights of the decree-holder. 

The mortgagor is not entitled under section 36 of the Bengal Money- 
lenders Act, 1940, to re-open the‘preliminary decree passed on June 16, 
1939, and final decree passed on February 5, 1940, passed before the 
commencement of the Act, namely, September 1, 1940, as that would 
interfere with the vested right of the mortgagee, 





- If the preliminary and final decrees are re-opened, a new decree under the 
provisions of the Act will have to be made, 
The power of re-opening the decree flows from and is dependent on powers 
which the Court has been authorised to exercise under clause (a) to (e) of 
gub-section (1) of section 36. ` This power can be exercised only when 
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i Pag, 
Decree—(Conid.) : 
the decree is to be re-opened and accounts between the parties are to he 
taken. 
Where there is no question of taking accounts, the Court has no power 
to re-open the decrees. 
The power of the Court to order payment of decretal money by instal- 
ments and thereby to give relief to the debtor mortgagor under 
section 36,2) (d) of the Bengal Money-lenders Act, cannot be invoked 
for re-opening the decree under section 36(1) (a)as that power can be 
exercised only after the decree has been re-opened and not before. 
Accowrie Mukherjee v. Sailendra Mohan Dey ies ae - 287 
for joint possession—Title toa parcel of land proved—Failure to - 
prove exclusive title to the same by partition ; see Possession see. * 42 
for presumption against puisne mortgagee, if and when can be pass- 
ed—Suit for possession by puisne mortgagee against prior mortgagee— 
Puisne mortgagee no party in a suit by prior mortgagee—Mortgage claim 
of the prior mortgagee barred or not barred at the date of suit for posses- 


sion by puisne mortgagee ; see Mortgage nes toe 435 
Dedication, ancient—Wakf property irrecoverable pete the birth of 
devotees ; see Limitation oe - ane 199 


——, partial, when takes place—Charge created in favour of Idol or 
other religious object—Owner retaining the property grants to the 
community or part of it, an easement for certain specified purpose ; see 











Bathing Ghat vi see 568 
- , character of, how determined ; see Bathing Ghat woe 568 
——, valid—Legal title, if to pass from the owner—Owner, if can 
continue to make any and all uses of land ; see Bathing G hat ise 568 
—-=—- of land for the purposes of a bathing Ghat—Ownership of 
founder, if affected ; see Bathing Ghat isa 568 
Devolution by survivorship—Constitution Act, Concurrent List, List III, 
Schedule VII ; see Ultra vires rr aaa 415 


Dispossession of tenant from part of land—Lump ental Tennit; if to 

hold the remainder rent-free for all time to come—Plot, if can be sepa- 

rately possessed ; see Rent, suspension of one nue 194 
District Board holding property from Government under section 74 of the 

Local Self-Government Act, if competent to maintain a suit for eviction 

of tenant under them and inducted by them ; see Ejectment, suit for ....' 281 
Doctrine of common employment, if applies to claims by workmen for 

injuries caused by breaches of statutory duties—Duties imposed by 

statute for protection of workmen—Breaches of duties personal to the 


employer ; see Damages tes ove 135 

of common employment, if part of the law of India; see 
Damages see tee 135 
— of ‘Frustration of Venture’, based on what ; see Contract ae 294 


Efectment—Second appeal—Conclusions drawn from entries in record-of- 
rights—Jote, meaning of—Nankar, meaning of—Secondary evidence— 
Uncertified copy of deposition—Evidence Act (I of. 1872), seciton 63, 
sub-section (3)—Man, who copied and man, who compared, both dead— 
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Ejectment—(Contd,.) : 
Their signatures proved—Grant of office and grant of land burdened 
with service—Land, how resiimed. 


The conclusion which the Court draws on a consideration of all the different 
entries in the record-of-rights is one of fact and even, if there is any 
error in interpreting a portion of the settlement record, there is no error 
of law committed by the Court. 


The word ‘Jote’ is a general expression and means a tenancy of any kind. 

The word ‘Nankar’ though literally means rent-free, it has a technical 
meaning incertain locality and means a tenancy, where the tenant 
enjoys the rent as wages for the services he renders to the landlords. 


An uncertified copy of a deposition cannot be used as a secondary evidence 
though the man who was alleged to have made the copy aswell as the 
man who compared it are dead and their signatures are proved by a 
person who was acquainted with their handwriting. 

If the grant be an office which is to be remunerated by enjoyment of land, 
the land is resumable on refusal bý grantee to perform the service ; but 
if it bea grant of land, then the land can be resumed. If only the 
grantor proves it affirmatively that it is one of.the terms of the grant 
that the continued performance of the services isa condition to the 
continuance of the term. Narendra Chandra De v. Rajendra 
Chandra Chanda i s. s 

Tenancy consisting partly of agricultural and partly of home- 
stead land—Bengal Tenancy Act or Transfer of Property Act, applic- 
ability of—Original tenancy a raiyati holding. 

In a case where a tenancy consisted partly of agricultural and partly of 
homestead land, the question whether the tenancy was governed by 
the Bengal Tenancy Act or the Transfer of Property Act depends on the 
nature of the original tenancy and not on the character of the parcel 
included in the sub-tenancy. 





Where lands in suit were homestead lands within a Municipality and the 
defendants took them for purposes of residence but those lands formed 
part of a raiyati holding and the defendants were holding as sub-lessees : 

Held, that the defendants were under-raiyats as defined in the Bengal 
Tenancy Act and hence they could not be ejected except under the 
provisions of the Bengal Tenancy Act. Arun Kumar Sinha v. Durga 
Charan Basu we wn 

~—_—_—_—_-, person suing for, what to prove ; see Ejectment, suit for os 

o suit for—District Board holding land from Governnent— 
Bengal Local Self-Government Act (Act III B,C, of 1885), section 74— 
Suit for khas possession can be maintained by whom—Estoppel of 
tenant—District Board, if competent to maintain the suit—Notice, 
validity of. 

A person suing another for khas possession must show a better title in 
him than the defendant, and he must establish that he has the present 
right to get possession of the property. It is not true that none but the 





owner can maintain suit for ejéctment. 
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Ejectment—(Contd). 
Once 'a complete relationship of landlord and tenant is established the rule 
of estoppel comes into operation which prevents the tenant from denying 
the authority and title which they admitted to rest in the landlord who 
inducted them into possession of these lands. 


If a plaintiff in the capacity of landlord let out the lands to the defendants 
he must gua landlord serve notice on them to determine the tenancy. 


Where it appeared that the District Board came to possess land from 
Government under section 74 of the Local-Self Government Act and 
inducted tenant on it and thereafter served notices for ejecting such 
tenant but from the description in the notice it was clear that it was not 
the District Board but the Government who was giving the notice and 
the contents of the notice suggested that the tenant was directed to 
deliver up possession of the land to the District Board as agent of the 
Government : 


Held, that the notice was bad inasmuch as it should have been served on 
the defendants in their capacity as landlord. 


A District Board holding property from Government under section 74 of 
the Local Self-Government Act; is competent to maintain a suit for 
eviction of a tenant under them in respect of it. The District Board 

of Tipperah v. Sarafat Ali sis wee 281 
Election—Additions to existing endowment—New line of shebaits laid down 
by grantor is attached as an essential condition ; see Suit, maintain- 


ability of ate Mes 453 
Employment, common, doctrine of, if part of the law of India ; see 

Damages ove tee 135 
Error of law—Error in interpreting a portion of the settlement record; see 

Ejectment ove tae 159 
Estoppel, rule of, as between landlord and tenant, when comes into opera- 

tion ; see Ejectment, suit for oes we 281 


Evidence—Law of evidence imperative—No power in Court to admit evidence 
excluded by statute—Indian Evidence Act (I of 1872). 
The Indian Evidence Act, being a statute which purports tocontain the 
whole law of evidence applicable in India, is imperative, and it- is 
accordingly not open toa Judge to exercise a dispensing power and 
‘admit evidence inadmissible by virtue of the Act because it appears to 
him that the irregular evidence will throw light upon the issue being 
determined. The principles of exclusion of evidence adopted by the Act 
must be applied strictly, and cannot be relaxed at the discretion of the 
Court. Maharaja Sris Chandra Nandy v. Rakhalananda 
Thakur - aes tee 555 
—-,; exclusion of principles of, adopted by the Evidence Act are to be 
applied strictly and cannot be relaxed at the discretion of the Court ; see 
Evidence oes wee 555 
*—— -—; inadmissible by virtue of Evidencé Act, if can be admitted by 
Judge—tIrregular evidence throwing light upon the issue being deter- 
mined ; see Evidence w ave 555 





Vou. 73.} INDEX OF Gasés, 


Evidence—(Contd.) : 
that a neighbour received a certain sum in compensation for 
acquisition of his land and building, if admissible—Award statement ; 
see Award ` ie ove 
Evidence Act, if imperative ; see Evidence ae sis 
-——, section 10—‘Common intention’ ; see Procedure (criminal)... 
» section 10—Conspiracy—Evidence relating to thing done etc., 
‘why admissible—Written or spoken, may be -declaration accompanying 
an act and indicating the quality of the act ; see Procedure (criminal) ... 
———» section-10, construction of ; see Procedure (criminal) on 
—; section 65—Secondary evidence—Uncertified -copy of deposi- 
tion—Copyist and comparer dead but their signatures proved ; see 
Ejectment aie 
Exclusion of evidence, principles of, adopted by the Evidence Act are to bẹ 
applied. strictly and cannot be relaxed at the discretion of the Court ; 
‘see Evidence ee eee 








Execution—Arrears of rent—Permanently settled estate—Land held in 
Pradhani right—Whether liable to execution sale—Chota Nagpur 
Tenancy Act, (Bengal Act VI of 1908), sections 5, 744, 208. 


Section 74A of the Chota Nagpur Tenancy Act, 1908, which section was 
introduced by amendment in 1920 and recognised the rights and in- 
terests of raiyats, does not take away the rights of sale for arrears of 
rent conferred by section 208 of the Act, and the section does not cover 
purchase at execution sale by athird party, being applicable rather to 
the case where the pradhan has been evicted by the landlord but the 
tenancy has either been given to no one or been given to remoye who is 
not suitable to hold it in view of its customary character. 


A Pradhan is not protected against the forced sale of his land for non- 
payment of rent by the principle that a right in which third persons are 
interested cannot be sold behind their backs unless the raiyat’s interests 
involved are recognised by law as proprietary interests vested legally in 
the raiyats as against the zemindar cr as legal duties owed to the raiyats 
by the zemindar. 


If a Pradhan’s interest in his tenure is to be held unsaleable because a sers 
vice tenure in the strict sense and because, in the discharge of the duties 
ol the office, the public interest is involved, it is necessary to establish from 
the pattah and from the record of rights that it is in fact a service tenure. 
Because a Pradhan happens to represent his village and to be the leading 
man in a useful sense, forming the point of contact with outside 

-authority, so that with the passing of time mere duties are imposed on 
him in the interest of gocd administration, it does not necessarily 
follow that he holds his land by virtue of an office and as remuneration 
for the performance of its duties, that is, that he holds a service- 


tenure, 


Examination in detail of pradhani tenancies on-a permanently settled estate 
which were - 
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Execution—(Conid.). 
Held, (a) to be liable to execution sale for arrears of rent although they 
conferred on the tenant the character and position of a tenure-holder for 
the purposes of the Act of 1908 ; 


(b) not to be service tenures within the meaning of section 77 of the Act 
of 1908 ; 

(c) not to carry with them a right of personal service which would prevent 
their sale by virtue of section 186(e) ; 


(d) to be such in which the raiyats did not have such third party interests 
as would operate to prevent the sale of the tenancies. 


Quære, Whether the words “right of personal service” as found in section 
186 (e) of the Act of 1908 and section 60 (f) of the Code of Civil 
Procedure include a person’s right to give service as well as a right to 
receive service. 


Observations of Macpherson, J. in Raja Jagadish Chandra Deo Dhabal Deb 
v. Mirza Santal discussed, 


Decision of the High Court, Patna, reversed. Jagadish Chandra Deo 
Dhabal Deb v. Debnath Mahto ove ats 


Attachment of decree—Decree-holder’s liability for income tax 
—Certificate of debt—Attiachment by certificate-holder—Adjusiment of 
decree with judgment-débtor for sum less than amount of decree— 
Validity—Code of Civil Procedure (Act V of 1908), Order XXI Rules 2, 
53—Public Demands Recovery Act (Bengal Act III of 1913), sec 
tion 19(3). 

By section 19{3) of the Bengal Public Demands Recovery Act, “The certi- 
ficate-holder shall be deemed to be the representative of the holder of 
the attached decree, and to be entitled to execute such attached decree 
in any manner lawful for the holder thereof”. 

Order XXI, Rule 53(3) of the Code of Civil Procedure contains a similar 
provision in relation to “the holder of a decree sought to be executed by 
the attachment of another decree.” 





" The effect of those provisions is to make a certificate-holder or the attach- 
ing decree-holder, as the case may be, the representative or agent of the 
holder of the attached decree only for the limited purpose of executing 
that decree, that is, of enforcing it by process of the Court and satis- 
fying his own decree out of the proceeds of the execution. The “repre+ 
sentive” referred to in the provisions is not intended to be an assignee 
of the attached decree so as to acquire all the rights in it of its holder. 
Accordingly such a certificate-holder or attaching decree-holder, as the 
case may be, has no power toadjust the attached decree by accepting 
from the judgment:debtor of that decree a smaller sum than is due 
under it, and the principle is the same whether or not the attaching 
decree-holder’s claim is larger than the amount of the attached decree. 
Radhakissen Chamria v. Durga Prosad Chamria_... sa 

+ Bengal Court of Wards Act (IX B.C. of 1879 as amended by 
Bengal Act VI of 1939, Sec. 5), section 10C—‘Civil Court’, if includes 
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Execution—(Contd.) : 

High Conrt in its Ordinary Original Civil Jurisdiction—India and 
Burma (Existing Laws), Act, 1937, effect of. 

The words, “Civil Court” in section roC of the Bengal Court of Wards 
Act, refers to the Courts of the District Judge, the Additional District 
Judge, the Subordinate Judge or the Munsif and does not include the 
High Court in its Ordinary Original Civil Jurisdiction. 

The effect of the Bengal Court of Wards Act remains unaltered even after 
the passing of the India and Burma (Existing Laws) Act, 1937. Rai 
Anath Nath Bose v. Maharaja Sris Chandra Nandy ... se 277 

——Cross-decrees—Set off—Attachment of decree of smaller amount 
by holder of decree for larger amount—Right to set off, if defeated by 
subsequent attachments by other judgment creditors—Right of one 
attaching creditor to execute, without consent of other judgment 
creditors—Code of Civil Procedure (Act V of 1905), order 21, 
rules 18, 52. 

In November, 1911, R. C. obtained a decree fora sum of money against 
S.C. In September 1907 S. C. obtained against R.C. in the same 
Court a decree for a smaller sum, In July, 1928 R. C. presented an 
execution petition in respect of his decree, asa result of which S, C.’s 
decree against R. C. was attached by R. C. on November I4, 1928 and 
R. C. became S. C,’s representative as decree-holder against R. C. On 
November 2, 1928 R. C. filed an execution application’ for execution for 
the balance due to him from S. C. after reduction of what he owed S. 
C. under the latter’s decree of September, 1917 and for a memorandum 
of satisfaction of that decree. At different dates beginning in August 
1928, other creditors of S. C. attached ‘his decree against R. C. One 
of those attaching creditors had obtained a decree against S. C, in 
another Court which had issued a notice to the Court in which R. C. and 
S. C. had obtained their decrees against each other asking that Court to 
stay execution of S. C.’s decree against R. C. ; that attachment therefore 
being effected under order 21, rule 63 (1) ıb) of the Code of Civil Pro- 
cedure, On appeal : 

Held, as soon as such cross decrees as mentioned in rule 18(1) of order 21 
of the Code of- Civil Procedure are in existence, the decree-holders 
became entitled to the right of set off notwithstanding that effect can- 
not be given to it because application has not yet been made to the 
Court for execution of the two decrees. That right in the holder of one 
decree cannot be defeated by an attachment in favour of a third party 





of the other decree made after the right of set off has arisen. For an 
attaching creditor can have no higher rights in respect of an attached 
decree than were possessed by his judgment-debtor and it necessarily 
follows, if at the time’ of the attachment of a decree the decree-holder is 
table to have his debt extinguished by set off against a cross decree that 
the attaching creditor is subject to the same liability : 

A judgment creditor who has succeeded in attaching a deceee can apply to 
the Court for execution of the decree without obtaining the consent of 
other attaching creditors, Inasmuch as order 21, rule 53(3) provides 
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Execution—(Contd.) : 


that an attaching creditor shall be deemed to be the representative of 
the holder of the attached decree, the fact that there are other attaching 
creditors in the same position is immaterial the rights of the latter being 


` protected by the operation of sections €4 and 73 of the Code. 
A request made by a Court under order 21, rule 53(1) (b) isa mere request, 


the object of which is to ensure that the holder of the decree does not 
himself proceed to execution without the leave of the Court making the 
attachment. Such a request, therefore does not have the effect of pre- 
venting an attaching creditor from applying successfully for the execu- 
tion of the attached decree until conditions (i) & (ii) are satisfied—the 
holder of a decree passed in the different Court joins in the application 
for orders dismissing those applications : 


Held (1) That it was no bar to the granting of the application under order 


21 rule 18(1) (b) Civil Procedure Code that the decree held by S. C. 
against R. C. had not at the date when they were made yet been 
attached by R. C. inasmuch as that decree had been attached before the 
applications came to be heard by the Subordinate Judge. 


(a2) That the right of set-off between S. C. & R. C. which arose as soon as 


S; C. had obtained his decree of September, 1917, could not be defeated 


by the subsequent attachments of that decree by S. C. and other 
creditors. 


Quaere, what would have been the position if R. C’s decree against S. C. 


for the larger amount had been passed after the attachment of S. C.’s 
decree against him for the smaller amount, 


(3) That R. C. asa judgment-creditor of S, C. who had attached S. C.’s 


decree against himseif (R. C.) could validly apply for execution of that 
decree without the consent of S. C., and other judgment creditors who 
had also attached S. C.’s decree against R. C. 


(4) That it was not necessary before R. C. obtained execution of S. C.’s 


decree against himself that the two creditors should have bcen fulfilled 
which had been contained in the request made by the other Court in 
which one of S. C.’s other judgment-creditors had obtained a decree 
against him. M. L. M. Mahalingam Chettiar v. Ramanathan 
Chettiar q sse e 
, stay of—Power of Court passing the decree and the appellate 
Court—Code of Civil Procedure (Act V of 1908), Order q1 rules 5 (1), 
6, (2) provisions of—Incorrect order under Order 41 rule 6 (2), if can be 
interfered with in revision, 





An incorrect order under Order 41 rule 6(2) of the Code of Civil Procedure, 


may be interfered with in revision by the High Court. 


Having regard to the terms of Order 41 rules § and 6 of the Code of Civil 


Procedure it would appear that an application for stay of the execution 
of a decree should ordinarily be made to the Court which passed the 
decree. An exceptional discretion has been vested in the appellate 
Court by the provisions of Order 41 rule 5 (1) of the Cede of Civil 
Procedure, 
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Execution—(Conid.) : 

So a Court passing a decree has no option but to stay execution of decree 
under the provisions of Order 41 rule 6 (2) of the Code of Civil Procedure 
on suitable security being furnished and the power was not fettered by 
any previous order by the appellate Court refusing such stay. Jitendra 
Nath Chowdhury v. Bholanath Choudhury ss ii 

Fact, question of—Conclusion drawn on a consideration of all ‘he different 
entries in the record-of-rights—Erro in interpreting a portion of the 


settlement record ; see Ejectment ee + 
Federal Court, appeal, direct, to, when lies—No certificate given ; see Cons- 
titutional Law iss sae 


—— 





, appeal to, if collapes—Particular statute in respect of which 
the constitutional question was originally raised had since been repealed ; 
see Appeal, competency Ss i 





„asan appellate Court, power of—Appeal from decision of 
‘High Court ; see Appeal, competency of as ss 
,if can give relief in terms of section 7 of Bihar Money 
Lenders (Regulation of Transactions) Act, 1939—Appeal from decision of 
High Court giving under section 11 of Bihar Morey Lenders Act, 1958 ; 
see Appeal, competency of : ave oe 
-—, if can take into account legislative changes since the deci- 
sion of the High Court under appeal was given ;' see Appeal, com- 
petency of ove soe 
, jurisdiction of—Order by High Court under Order 45 rule 8 

of the Code of Civil Procedure, declaring the appeal admitted, if condi- 

tion precedent ; see Appeal, competency of ‘ies see 
Federal Court’s power to do justice between parties, if can be restricted to 

cases in. which it is able to hold that the lower Court has gone wrong in 

its view ; see Appeal, competency of oe 
Federal Courts Rules, Order X Rules 1,2 and 4, Siplane with, if 

excuses compliance with ruies of order 45 of the Code of Civil Pro- 



































cedure ; see Appeal, competency of sia es 
Frustration of Venture, doctrine of ; see Contract FR ie 
Ghatias, if have right to exclusive possession of a specific part of a bathing 
Ghat ; see Bathing Ghat os kii 
Government of india Act, 1935, sections 100 (1) and 1c0(3)—Rule of in- 
terpretation ; see Ultra vires see toe 
-—___———., 1935, section 205 (1), construction Of; see 
Constitutional Law wes ase 
„ 1935, ‘section 205 (t)—Nature of cases dealt 
with ; see Constitutional Law ay ive 
—, 1935, section 299-—-Dectee, a property ; see 
Legislation ae ss 
—, 1935, Sch. VII, List II. Item 27—Subject matter 

of Bengal Money-lenders Act, 1940 ; see Legislation bs 
Heirs of.a Mahomedan succeed in specific share as tenants in common ; see 
Mahomedan Law . ` : ae Soi 
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Paar. 
High Court, if can enter into facts in revision ; see Commitment toa Court 
of Sessions aa sds 187 
Hindu Law—Trust attached to a temple or endowment, if can be alienated 
by holder—Custom ; see Religious endowment tae oe 544 
Hindu Women’s Rights to Porperty Act, 1937—Property ; see Ultra 
` vires see si 415 
So - r» construction of ; see ` 
Ultra vires sa ove 415 


- 





om omen MM, if properly passed ; 
see Ultra vires : ise ace 415 
-——— 1937, 1938, if regulate 
devolution by survivorship of property other than agricultural land ; see 

















Ultra vires a vax 415 
S$ MM + if regulate 
succession in agricultural land in the Provinces ; see Ultra vires ove 415 


Hundi—Effect of word “accepted” written over the signature of the maker—. 


Bill of exchange ; see Legislation w vee 333 

» if a promissory note or a bill of exchange ; see Legislation oe = 333 

Edol, property of ; see Limitation - ais, aes 199 
Idols property—Who can bring a suit for recovery ; see Suit; maintainabi- 

lity of tee eos 453 
Inam village—Agricultural tenancies—Presumption of permanence ; see 

Ejectment a tee 612 


Income tax—Profits from sale of securities by Baak—Carrying on separate 
business of buying, selling or merely realising investments—Realisation 
of securities in order to meet depositors’ withdrawals ; see Constitutional 
Law y e e 302 


Income Tax Act, sections 42 (1), 43—Assessment—Profits accruing out- 
sde British India through business connection in British India—Loan to 
Bank in British India by non-resident Bank—Loan transacted outside 
British India—Profits to non-resident Bank on loan—Assessment of Bank 
in British India as agent of non-resident Bank, validity of; see 


Revenue wee sad 387 ` 
India and Burma (Existing Laws,) Act, 1937, eff ct of, on the Bengal 
Court of Wards Act ; see Execution eee a 277 


indian Legislature, if in existence after the coming into force of Part III of 
the Constitution Act—Indian Legislature in existence immediatly before 
the coming into force of Part III of the Constitution Act; see Ultra 
vires vee ove 415 





Legislature, which was in existence immediately before the coming 
into force of Part III of the Constitution Act, if continues in. existence 
after that date—Change of powers of Legislature ; see ultra vires eee 415 
Indian Penal Code (Act XLV of 1860), section 24, conviction Under— 
_Accused, if should commit the offence himself or take any active part z 
“in it. 
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Indian Penal Code—(Conéd.) : 

For a conviction under section 34 of the Indian Penal Code, it is not 
necessary that each of the accused should himself commit the offence or 
take any active part in it ; it would be enough if he shared the common 
intention of those committing the criminal act. Syed Aliv. The 
Emperor see aay 

Infants, right of, if preserved—Muslim’s right to use a Mosque for purposes 
of devotion extinguished by.adverse possession ; see Limitation ie 
, right of, if preserved—Right of devoees in Mosque extinguished ; 





see Limitation a ats 
Inference—Non-user of Jand incapable of possession; see Suit for 
declaration c 


Instrument on which the word Hundi is engraved, if a promissory note or 
a bill of exchange ; see Legislation ote 

Issue, decisioa of, when operates as res judicata ; see Suit for ejectment. ... 

Joint family property—Presumption—Father and son forming joint Hindu 








family—Money advanced by son on mortgage ; see Mortgage gs 
Hindu family, if to be presumed as having joint preperty or propeity ; 

see Mortgage nee ees 
Jote, if conclusive on the question of status of tenant ; see Tenant si 
—; meaning ; see Ejectment e.. ve 
Judgment of appellate Court, nature of ; see Appeal bas “as 
— of trial Court, when to be reversed on findings of fact ; see 

Appeal oes si 


Judgment-creditor, who has attached a decree, if can apply for execution 
of his decree without obtaining the consent of other attaching creditors 


—Civil Procedure Code, Order 21 rule 53 (3) ; see Execution sé 
Jurisdiction—D2b: Settlement Board, if can decide on what basis mesne 
profits should be determined ; se? Stay’of suit tee 





— Decree passed by one Subordinate Fudge, if can be pvisaina 
by another Subordinate Fudge having same local jurisdiction—Code of 
Civil Procedure (Act V of 1908), section ¢8—Power of District Fudge 
to pass orders in contravention of the section—Civil Courts Act (XII of 
1897), section 11(1)—-Civil Procedure Code, section 24—Transfer of case 
suo motu by Court. 

If two Subordinate Judges have the same local jurisdiction assigned to 
them, it is competent for the District Judge to distribute the business 
among the two officers, but that would not empower the District Judge 
to make any order in contravention of section 38 of the Code of Civil 
Procedure and direct that the decree passed by one of the officers could 
be executed by the other. 

‘Section r1(1) of the Civil Courts Act cannot have any direct application to 
cases of execution after the decree has been passed. 

A mortgage suit was instituted in the Court of the ex-officio Subordinate 
Judge at Cachar, It was subsequently heard by the regular or stipen- 
diary Subordinate Judge aud a decree was passed. The application 

for execution was presented by the decree-holder to the Deputy Commis- 
sioner as eX-officio Subordinate Judge. Objection was made to the 
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PAGE, 
Jurisdiction—(Conid.) : : 
effect that the Deputy Commissioner was not competent to deal with the 
execution case : Í 
Held, that the ex-officio Subordinate Judge namely the Deputy Commise 
sioner had no jurisdiction to execute the decree, 
An order under section 24 of the Code of Civil Procedure can be made 
suo motu. Atamba Singh v. Gopal Chandra Naha... AY 351 
——— decision on question of ; see Res judicata ose vee 410 
- of Privy Council to hear appeal—Certificate ; see Constitu- 
tional Law és “ik 302 


Land—Zjectment—Inam village—Agricultural tenancies—Presumption of 
permanence—Bombay Land Revenue Code, 1879, section 83(ii). 

By section 83(ii) of the Bombay Land Revenue Code, 1879, “..... ...Where ` 
by reason of the antiquity of the tenancy no satisfactory evidence of 
its commencement is forthcoming, and there is not such evidence of its 
intended execution............it shall, as against the immediate landlord of 
the tenant, be presumed to be co-extensive with the duration of the 
tenure of such landlord......ssseeee o” 

While that paragraph denotes that the presumption mentioned in it is to be 
made on two conditions, (1) that there is no satisfactory evidence of 
the date of the commencement of the tenancy, and (2) that that lack is 
due to the antiquity of the tenancy, the first condition cannot be 

A excludéd by shewing that the tenancy had its origin at the same date 

_within a period of twenty years which cannot be more precisely ascer- 

“tained, .for that is not satisfactory evidence of the date of its commence- 
ment ; and moreover, the paragraph does not, in referring to the 

- antiquity of a tenancy, intend any reference to remote ages in the past 

or to the conception in English law of “ time immemorial ”, It is to be 
given the practical meaning appropriate to its context and afforded by 
the limits within which living testimony to past facts is necessarily 
restricted. ‘ 

Circumstances in which, nevertheless, it was 

Held, that the presumption in question could not be applied to tenancies 
not proved to have been in existence before 1892 notwithstanding that 
the evidence did not exciude the possibility of an earlier origin. f 

The inference of permanency in a tenancy is difficult to draw, and requires 
the presence of circumstances in explicable, when taken as a whole, only 
on the hypothesis of permanence, 

Circumstances in which, it was 

Held, that the mere fact that arise in the rent of certain agricultural 
tenancies had at some time taken place was not sufficient, in the absence 
of other evidence, to shew that the landlord hada right each year 
to determine the rent to be charged tothe tenant so that the tenancy 
was an annual one. ` 

Held further, that, notwithstanding the principle that the fact that a 
tenancy is for agricultural purposes does not prima facie indicate that it 
is permanent or even more than annual tenancy, that character of 
tenancies in question could not in the circumsjances be regarded as 
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Land—(Conid.) : 
sifi ent in fast oc in law to negitive the conclusion that they were of a 


permanent character. Shankarrao Dagadujirao Jahagirdar v. 
Sham%hu Waliad Nathu Patil 





» tesumability of—Grant of an office or of land; ; see Ejectment mee 
Land Acquisition Act, section 11—Collector, if and when can amend or 
make a supplementary award ; sce Award see oo 


Land Acquisition Collector, if can enter into compromise with the claim- 
ants under section 18 of the Land Acquisition ‘Act—Payment of money 


on the basis of settlement on condition : ; see Award ite ees 

——, if can enter into contracts with persons 

interested in the subject matter of acquisition ; see Award... eee 
Land and buildings of a mosque, if juristic person ; see Limitation si 


Landlord, if can re-enter—Mortgage of a portion of non-transferable hold- 
ing ; see Mortgage 


Law, error of—Error in interpreting a portion of the settlement record ; se 


Ejectment Ss a 
Law making powersof Provincial Legislature—Government of India Act, 
1935, section 100(3), List II, Item 27 ; see Legislation wee A 
Lease, rents under—Mortgagee of leasehold interest 3 see Mortgage oe 
Leave to appeal t9 Privy Council—Decision of Federal Court—Grounds for 
granting. 


The Federal Court in granting or withholding leave to appeal to the Judi- 
cial Committee will deal with each case on its merits as it comes before 
it. Itwill not grant leave, save in cases of real importance, cases which 
are likely to affect a large number of interests hereafter or cases in which 
difficult questions of law are involved. 

In the present case the leave is refused as the decision of the Federal Court 
dealt only with the scaling down of decrees under section 19 of the 
Madras Agriculturist Relief Act, obtained before the said-Act came into 
force, the number of such decrees must necessarily be limited and there 
can be no addition to their number. A. L. S. P, P. L. Subrahmanyan 
Chettiar v. Muttuswami Goundan `. a 

to appeal to Privy Council—Federal Court, when can grant. 





The Federal Court grants leave to appeal to His Majesty in Council in 
cases Of real importance, or in cases which are likely to affect a large 
number Of interests hereafter. 


In the present case as there was no serious doubt as to the interpretation of 
section 292 of the Constitution Act, 1935, viz., the power of Legislature 
to legislate with retrospective effect, the matter is not one of importance 
and there was no substantial question to be determined. 


The application for leave toappeal to His Majesty in Council was also 
refused on the grounds that the decision of Privy Council would not likely 
to have a material bearing upon future litigation and thus the question 
was not of general importance ; the procedural question as to the main- 
tainability of the appeal tothe Federal Court was not under the 
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Leaye-— Contd.) : k 
circumstances one which would justify the grant of leave. Mst. Atiqa 
Begum v. The United Provinces a oe 

——- -— to sue; if necessary—Suit against common manager appointed under 
section 95 of the Bengal Tenancy Act—Leave, if condition precedent ; see 
Common manager dey ie 

Legislation—Decree passed on Hundi under order 37, rule 2 of the Code of 
Civil Procedure (Act V of 1998)—Rights under decree, if affected by 

. Bengal Money-lenders Act (X B.C. of 1940), sections 30, 31(b) (ii)— 


Haundi, if promissory note—Difference between promissory note and bill - 


of exchange—Pith and substance of Bengal Money-lenders Act, 1940— 

_ Items 4 and 15 of Concurrent List, List ITI—List IL, item 27. 

The Bengal Legislature with the assent of the Governor-General was com- 
petent to give the Court power to alter the rights of the decree-holder 

7 under a decree passed before the Bengal Money-lenders Act, 1940 came 
into force ina suit brought against the drawee of a kundi, under 
order 37 rule 2 of the Code of Civil Procedure, by striking out under 
section 34, clause (b) (ii) of the said Bengal Money-lenders Act, 1940, 
the order for payment of interest from the date of decree to realisation 
and by making the decretal amount payable by instalments instead of 
in one lump sum, under items 4 and 1§ of the Concurrent List, List II 
(see section 107 (2) of the Government of India Act, 1935). 

Per Nasim Ali, J.: The pith and substance of the Bengal Money-lenders 

-Act, 1940 cannot be said to be legislated with respect to promissor y 
notes, : 

+ Per C.J. and Panckridge, J.: The main and obvious Purpose of the 
Bengal Money-lenders Act, 1910 is to give relief to borrowers of money 
and the local Legislature has power to do that under Item 27 of List II. 

Per Curiam: An instrument on which the word Aundi is engraved may be 
either a promissory; note or a bill of exchange; such a word does not 
determine the character of the document. The provision of the document 
itself should be looked into for that purpose. 

` The essential character of a promissory note is that it should contain a 
promise to pay and that of a bill of exchange an order. 

A Hundi contaiaing a promise to pay and not an order isa promissory note 
and not a bill of exchange. 

The word ‘accepted’ written over the signature of the maker of a Hundi 
does not necessarily change it to a bill of exchange. Harstikhdas 
Balkissendas v. Dhirendra Nath Roy ote i 

The Bengal Money-lenders Act (X B.C. of 1940), validity ia 
The Bengal Money-lenders Act, 1940, sections 30, 34, 36, if ultra vires— 
Interference with decree—Government of India Act, 1935, (25 & 26 
G20. V), sections 100(3); 299. 

Per C. J. and Panckridge, J.: The subject matter of the Bengal Money- 
lenders Act, 1949 com2s within item 27 of List II in the Schedule VII of 
the Government of India Act, 1935 and isa proper subject of the Be ngal 
Legislature td legislate: 


— 
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Legislation—(Contd ): 


The enactment of Government of India Act, 1935 and the plain purpose of 
section 10¢(3) and item 27 of List H is to confer such law-making powers 
as are necessary in the opinion of the Provincial Legislature to deal with 
the evil to be remedied. 

Per Nasim Ali, J.: The provision of section 36 of the Bengal Money- 
lenders Act, 1940 authorising alterations of mortgage decrees in a manner 
not justified by the Code of Civil Procedure isnot ultra vires and is 
justified by teference to Nos. 4 and 15 of List II] and to Nos. 2 and 
27 of List II in the Schedule VIE of the Government of India Act. 

Per Curiam: The provisions of sections 30, 34, 36 of the Bengal Money- 
lenders Act, 1940, in so far as they concern matters relating to re-open- 
ing of decrees passed before 1st September, 1949, that is before the 
coming into force of the said Act so as to assess what is payable under 
the decrees and to pass new decrees accordingly, are within the law- 
making powers of the Bengal Legislature. : 


A decree is a property within the meaning of section 299 of the Govern-" 


ment of India Act, 1935 andas the Legislature have in all countries 
interfered with it, the Legislature here can do-so. 

On March 8, 1933, the defendant applicant borrowed from the father of 
the plaintiffs Rs. $0,009 on equitable mortgage of certain immovable 
properties in Calcutta. The rate of interest provided by the said mort- 
gage was 8 per cent. compound with half-yearly rests. 

On January 21, 1935 the father of the plaintiffs made a gift of his right, 
title and interest in the said mortgage. 


On June 21, 1938, the plaintiffs instituted a suit against the applicant in 


the Original Side of High Court to enforce this mortgage. The rate of 
interest claimed in the plaint was 8 per cent. per annum compound with 
half-yearly rests. On July 8, 1938 an ex parte preliminary mortgage 
decree in Form No. 5 in Appendix D to the schedule of the Code of 
Civil Procedure was passed. By this decree interest at the rate claimed 
in the plaint was allowed. On December 22, 1939, this decree was made 
final, On June. 11, 1940 the mortgaged properties were ordered to be 
sold in execution of the final mortgage decree, by the second week of 
November, 1940. x 
On July 27, 1940, the Governor-General assented to the Bengal Money- 
lenders Act, 1940 and on September 1, 1940, the Bengal Money-lenders 
Act came into force. On September 10, 1940, the defendant petitioner 
prayed that the decrees made on the 8th July, 1938 and 22nd December, 
1939 be re-opened and a new decree or decrees be passed in accordance 
. with the provisions of the said Bengal Money-lenders Act, 1940 : 
` Held, that the Money-lenders Act, 1940, was applicable; the preliminary 
and final decrees were accordingly set aside and a new decree in terms of 
section 34 in Form No. § in Appendix D to the schedule to the Code of 


Clvil Procedure was passed. The plaintiffs would have the costs of 


the suit up to and including September 9, 1940 and the defendant would 
haye the costs of the subsequent proceedings from September 10, 1940 
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Legislation—(Contd.) : $ 
down to the drawing of the new decree. Promode Kumar Roy v. 
Benoy Krishna Chakravarty j AE sés 


Legislative changes, if can be taken into account by Federal Court— 
Changes since the decision of the High Court under ‘appeal was given ; 
see Appeal, competency of vis ss 

Legislature, Indian, in existence immediately before the coming into force 
of Part III of the Constitution Act, if continues in existence after that 








date—Change of powers of Legislature ; see Ultra vires cee 
——~ — if can interfere with decree ; see Legislation wes tae 
- » proceedings of, if can be called in aid in construing a statute ; 
see Decree, re- Opening of sie $ 
Lessee mortgaging his interest in leasehold property—Mortgagee and jesi 
Privity of estate or contract ; see Mortgage a eee tos 


Limitation—Action based on fraud, misconduct and mistake—Time runs 
from plaintif acquiring knowledge of cause Jor complaint—Indian 
Limitation Act (Act IX of 1908), Sch. I. Articles 35, 120—Trusts— 
Trust fund paid with authority to invest in his business—Discharge by 
payee of overdraft with the Bank—Legality—Procedure—Consent of 
Advocate-General to action, not necessary in recovering trust proferty 
in the hands of stranger to trust—Code of Civil Procedure (Act V of 
1908), section 92. 

- By Article 120 of the first schedule to the Indian Limitation Act, a period 
of limitation of six years is prescribed for a ‘suit for which no pericd of 
limitation is provided elsewhere in this schedule” and the time from 
which the period begins to run is stated to be “when the right to sue 
accrues,” : 

The decisions in India have established a rule of limitation under Article 
120 of the Indian Limitation Act, by which the plaintiff in the cases to 
which the rule applies cannot be debarred of his remedy unless with 
knowledge of his rights he has been guilty of delay. 

Where an action is brought on the ground of fraud, misconduct or mistake 
on the part of the defendant, the right to sue is deemed to accrue under 
Article 120 of the First Shedule to the Indian Limitation Act, at the 
time when the plaintiff comes to know of the fraud, miscondnct or 
mistake in question and it is accordingly from then that time will begin 
to run against him. 

Held, that Article 120 of the First Schedule to the Limitation Act and the 
above principle and not Article 36 would apply to an action against a 
Bank where the plaintiff paid to his uncle for the conduct of certain 
charities, moneys which were credited to the account of those charities 
with the defendant Bank and where the Bank subsequently transferred 
those moneys to the uncle’s account in discharge of the latter’s overdraft 
with them : ; 

Held, that the circumstances in which the discharge by a person of his 
overdraft by transferring trust moneys to his own account did not 
come within the scope or intention of the authority given by the person 
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Limitation—(Contd,) : 
providing those trust moneys to the recipient to “invest the trust funds 
in his own business,” 

The consent of the Adyocate-General under section 92 of the Code of Civil 
Procedure is not necessary to the bringing of an action to recover trust 
property in the hands of a stranger to the trust. QO. RM. 0. M. SP. 
(Firm) v. P. L. N. K. M. Nagappa Chettiar bes i 

Religious endowment—Whether wagf immoveable property sub- 
ject to law of limitation—Land and buildings of mosque property 
although “juristic person’’—Suits by dr against mosque or muslim ins- 








titution as artificial persons, not maintainable—Musliim’s individual 
right to worship at mosque dependent on continuance of mutawali’s title 
—Res judieata—Indian Limitation Act (IX of i¢08), section 28, Sch. 
I, article 14;—Sikh Gurdwaras Act, (Punjab Act VIII of 1925), sec- 
tions 30, 376 

The Indian Limitation Act app:ies to immoveables made wagf notwith- 
standing the doctrine that the ownership of ‘such property is in God. 
The result of the rule of Hanafi law that waqf property is, taken to have 
ceased to be in human ownership, is not that the property cannot be 
alienated in any circumstances, but that it can only be alienated for 
proper purposes and, except as provided by the endowment, with the 
leave of the Court. And the impossibility of reading into the Limitation 
Act any exception for property made waqf for the purposes of a mosque 
applies whether the object in view is merely to provide money for the 
maintenance and conduct of a mosque or to providea site and building 
for the purpose. Such a building can accordingly be possessed adversely 
to the waqf, and, after 12 years of such adversa possession, the 
mutawali’s right to possession will be extinguished under article 144 of 
tle first schedule to the-Limitation Act with consequent extinction of 
title under section 28. . z 

It does not follow from the fact that the land and buildings of a mosque 
area “‘juristic person” that they are not properly. The fact that the 
law of procedure in India has been specially adapted to take account of 
such doctrines of Hindu law as that an idol can hold property does not 
imply a licence to ancient fictitious persons, or affect the principle that 
the property of a Hindu religious endowment, including a Thakurbari, is 
subject to the’ laws of limitation, 

Suits cannot be brought competently by or against muslim institutions as 
artificial persons, 

Quere, whether a`juristic personality may or may not be extended for all 
purposes to Muslim institutions generally or to mosques in particular. 

~The right of any Muslim to use a mosque for purposes of devotion, while 
i being an individual right, is not in the nature of an easement at large. 

It is no more than an element in the general. right in a beneficiary to 
have the waqf property recovered by its proper custodians and applied to 
its proper putposes. But that individual right of a beneficiary to enforce 
the conditions of a religious endowment disappears if the title conferrced 
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Limitation—(Conid.) : 
by the settlor has come to an end through limitation ; nor, in ssch a 
case, are the rights of infants preserved. The individual right to visit a 
mosque for worship is of no force when the land is no longer waqf, and 
isno ground for holding thata person born after the property has 
become irrecoverable can enforce partly or wholly the ancient dedi- 
cation, The right of worshippers stand or fall with the waqf character 
of the property. : ; 

In 1855 a suit was instituted in which the plaintiff claimed as mutawali 
possession of the land and buildings of a mosque for the use of the 
waqf, the suit being dismissed. In 1930 the Sikh Gurdwaras Tribunal 
dismissed a claim by the Anjuman Islamia of the Punjab “on behalf of 
the Mohammedans” that the land and buildings were dedicated fora 
mosque and did not belong to the Sikh Gurdwara which was in posses- 
sion. A suit having been instituted in 1935 claiming only a declaration 
that the building was a mosque in which the plaintiffs hada right to 
worship, and various injunctions : 

Held, (1) that the matter was res judicata by virtue of the suit of 1855 
notwithstanding that the form of relief claimed in the two suits was 


different, : 
(2) That the suit must in any event fail by virtue of section 37 of Sikh 
7 Gurdwara Act, as being inconsistent with the tribunal’s decision of i 


1930, the opening words of exception referring not to section 3o(ii) of 

the Act but only to section 34 fauthorising appeals to the High Court. 

The Mosque Known as Masjid Shahid Ganj v. Shiromani 
Gurdwara Parbandhak Committee, Amritsar fas, de oo 199 
Suit against Municipal Board for damages for demolition of hut 

by purchaser—Hut standing _on the -Municipal land; see Damages, 

suit for tee aes 152° 
Suit by a.co-heir or his representatives for administration— 

| Limitation Act, Schedule I, Articles 120 and 144; see Mahomedan : 
‘Law i ` s s 214 




















— Suit by landlord against transferee of tenant for possession— 
Possession, adverse, for more than 12 years ; see Adverse possession s. . 76 

Limitation Act, if applies to immovables made wakf ; see Limitation ‘ea 199 

— — , section 20—Fresh period of limitation for the debt, when 
commences.; see Common manager iis ase 356 


, section 20—Payments of interest by common ‘manager 
appointed under section 95 of the Bengal Tenancy Act—Implied 
authority—Agreement between common manager and-proprietor that the 
former would discharge the latter’s debt to the creditor ; see Common Se 
manager < e. + ane 356 

, section 20, if requires formal authorisation ; see Common 
manag er wie - oe 356 


2 t 


, section 20(1)—Bond executed by common manager'àp=° _ r 
pointed under section 95 of the Bengal Tenancy Act, on behalf of pro- 
prietors—Moneys borrowed by several proprietors separately—Interests 
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Limitation Act—(Conid.) : f 
paid to creditors by the common manager—Interest was paid out of the 
shares of some of the proprietors ; see Common manager ae 

—— m; section 20(1)—Payment of interest by common manager 
appointed under section 95 of the Bengal Tenancy Act—Common 
manager bcrrowing money on behalf of the proprietors for purposes 
unconnected with the estate—Payments debited in the common mana- 
ger’s book to the accounts of some of the proprietors only on the requi- 





sition of those proprietors ; see Common manager J wee 
, schedule [, Article 120—Plaintiff, when debarred of his 
remedy—Knowledge of right—Delay ; see Limitation ~- sos 





-——, schedule I, Article 120 Right to sue, when accrues— 
Fraud, misconduct or mistake on ‘the part of the defendant; see 
Limitation ane ae 
——-———, schedule I, Articles 134B, 144—Mutwali not accepting 
office—Transfer of property as secular property; see Suit for 
ejectment eee tee 
, schedule I, Article 144-—Suit for recovery Of possession of 
land by Union Board as a public road—At the date of creation of Union 
Board possession of land was with-the defendants ; see Union Board ... 
A schedule I, Article -145A, where applicable; see Union 




















Board hae sis 
Madras Agriculturists Relief Act, 1933, if repugnant to the existing 
Indian Law ; see Ultra vires is es 
ae - —--—, a is intra vires of the Provincial 


Legislature ; see Ultra vires f one ie 
-_oo —, sections 7, 8, 19—Debt due on 
promissory note~Debt merged “in PTE down of interest ; see 
Ultra vires - e ons 
Mahomiedan Law—Adniinistration - on estate—Snit against co-heirs by 
person entitled to share of estate—Period of limitation applicable— 
Death of interested party—Abatement of suit. against him—Court’s 
discretion to add deceased’s representative as party-to suit—Limitation 
Act (IX of 1908), Schedule I, Articles 106, 120, 123, 144—Code of Civil 
Procedure (Act V of 1908), Order I Rule 10 ; Order 22 Rule 4(3). 

The heirs of a Mahomedan succeedto his‘ estate in specific share as 
tenants in common and a suit by.a-co-heir or his representative against 
heirs for due administration of.What has come to their hands from 
their father of ,Wwhom they arethe heirs. is governed as regards immove- 
able property by Article 144 of the Limitation Act and as regards 
moveables by Article. 120... Where one of the defendants toa suit dies 
and the suit abates as against him under order 22 rule 4(3) of the Code 
of Civil Prozedure the suit does not abate asa whole, Further it is 
open to the Court in its discretion under order 1 rul2 10 subsequently 
to add as a party to the suit the representative of the party who 
has died, ~ 

Two brothers E and S, who were Shia Mahomedans, carried on a busi: 
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Mahome dan Law—(Contd.) : 


¥ 


ness together, and were co-owners of property. E died in 1904, his 
heirs being his widow, mother, son and two daughters. In 1923, shortly 
before his death, S entered into an agreement defining the respective- 
interests of himself and E’s estate in the various joint properties, 


the parties on the one side being all E’s heirs except his mother whose- 


right to 1/6th of E's estate the agreement ignored. After S's death the 
agreement was approved in an agreement made in September, 1924, 
between S’s heirs and those of E, again excluding the mother’s share in 
E’s estate. That 1/6th share had in reality on her death in 1912 devolved 
as to Li e., } of E’s estate) on S, as to į (i. e.. 4 of the estate) on her 
surviving daughter (i. e. S and E’s sister), and as to the remaining 
34 on the children of her deceased Caughter, one of which daughters 
was the plaintiff. A suit claiming partition on that basis of the agree- 
ment of September, 1924, brought by E’s heirs against S’s’ heirs, it was 
decreed in July, 1926. The plaintiff having brought the present action 
in July, 1930, to which the heirs of E or their representatives, and the 
heirs of S or their representatives were defendants, claiming her part of 


the }.share of E’s estate which should have come to her through - the ` 


mother of E and S, S's and E’s surviving sister also a defendant died. 
No application having been made to add the deceased sister’s daughter, 
R, asa party to the suit, the suit abated as against that sister under 
order 22 rule 4(3) of the Cod: of Civil Procedure, but the Court added 
R as a defendant under order 1, rule 10: 


Held (1) that the suit was not barred by limitation. 
(2) That it did not abite asa whole because of its abatement as against 


the deceased sister, 


(3) That, in view of the agreenent of 1923 and 1924, which the 


plaintiff did not challenge in her plaint, the suit could succeed only 


against the heirs of S and not against those of E, Mahomedally | 


Ty ebally v. Safiabai n 
Malikana -holder, if zemindar ; see Re-settlement pe. p: 
Mesne profits, suit for, nature of—Debt, creation of ; see Stay of suit ... 
Mohunt, status and power of ; see Appeal, if lies Jee ae 


Mortgage—Joint family—Monsy advanced, if joint family property— 


The fact that A and his son B form a joint Hindu family, may lead toa ` 


Presumption—Transaction of mortgage between solicitor and client— 
Civil Procedure Code (Act V of 1908), Section 68, Schedule III, Para 11— 
Effect of not taking permission to mortgage by mortgagor—Decree for 
payment of money—Contract Act (Taf 1872), section 65—“ Discov ered 
to be void. ” 


presumption that the money advanced by B on the mortgage was joint 
family property ; but this presumption is very slender and has to be taken 
along with the other facts proved or admitted. Besides, even in the case 
of a joint Hindu family there is no presumption that it possesses joint 
property or any property at all, This has tobe shown by affirmative 


, evidence, ` 
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Mortgage—(Conid,) : 

Transactions of mortgage between a solicitor and client to secure the 
repayment of money advanced at the- time are not ordinarily subjected 
by the Courts to the same jealous scrutiny as, for instances, a gift from 
aclient toa ‘solicitor, Or purchases or sales at under-value between a 
solicitor and client. If the money was sorely needed and was paid, thè 
mortgagor had its benefit, the rate of interest was reasonable and the 
terms neither excessive nor onerous the transaction stands as a-valid 
mortgage between the parties, 

A mortgage executed by the mortgagor pending execution in the Court of 
Depu-y Commissioner under section 68 of the Code of Civil Proceduré; 
without the permission of the said Deputy Commissioner is null and void 
under paragraph 11, schedule III of the said Code. It will however stand 
in respect of the personal liability for the money actually paid with 
Proper interest thereon. ‘If the loan was bona fide and was actually 
received and the terms were not unreasonable, the mortgagee is entitled 
to receive payment of whatever may be due on the mortgage, with 
interest thereon ata reasonable rate. Babu Nisar Ahmad Khan v. 
Babu Raja Mohan Manucha ane ase 

—-— — Lessee’s mortgage of interest in property for lesser term—Mort- 

Sagee’s entry into possession—Lessee’s failure to make payments under 

lease—Sale—Claim , by ‘lessor to recover balance from mortgagee—No 
privity of estate or contract between mortgagee and lessor. 

Where a lessee mortgages his interest in the leasehold property but retains 
an interest in the land, neither privity of estate nor privity of contract 
‘arises between the mortgagee and the lessor and he cannot be liable for 
the whole of the rents, or under the covenants, of the lease, This is so 
even if the mortgagee enters into possession of the property under the 
mortgage. Neither can he, without appointment, be liable for any part 
of those rents. Whether or not he enters into possession of the property, 
the transferee of a partial interest in the term cannot be taken to have 

E promised the lessor to discharge any part qf the burdens of the lessee. 
The Jagadaniba Loan Company, Limited v. Raja Shiba Prasad 
Singh oes ae 

Mortgage deed being a combination of usufructuary mortgage 

and mortgage by conditional sale—Anomalous mortgage—T; ransfer of 

Property Act (IV oe 1882 as amended by Act XX of 1929), scction 58— 

Mortgagee’s right to sue “for the debt on the basis of personal covenani— 

Interpretation of the deed, 2 

When the stipulations in a mortgage deed rara to greate a combind- 
tion of usufructuary mortgage and mortgage by conditional sale, the 
transaction effectuated by it would be an anomalous mortgage within the 
meaning of section 58 of the Transfer of Property Act as amended by 
` Act, XX of 1929. ` 

Soa mortgagee has the right to sué for the mortgage debt on the basis df 

a personal covenant if the mortgageé de:d gives that right, 

"A mortgage deed coatained the follwing two clauses :—(r) “We shall pay 
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Mortgage—(Contd.) : 
RS...sseeceeseesenees per annum On account of interest on the aforesaid sum 
Of RS. .cescosserseseevee taken by us at the rate of Rupee one per cent. per 


mensem,’ 
(8) “We shall pay off in a lump the amount that would be duė to the Com- 
pany on account of unpaid interest at the rate Of RSs sesevooePer 


year as well as the ‘said principal SUM Of RS.scoscossorescsecseceeccessesestAKEN 
by us on the last daté of Chait, 1336 B. S. next or any date previous 
thefeto” : € 

~ Held, that the provision was introduced for the purpose of fixing the in- 
terest and the date by which the balance of interest as well as the prin- 
cipal sum were to be satisfied and was clearly intended as introductory 
to the second clause which indicated the only manner in which the mort- 
gage dues were to be satisfied and it did not expressly create a personal 
covenant to pay. The Gaibandha Bank, Limited v. Mr. Tazal 
islam Mahammad Nuranubi Chowhury sve Aa 

Prior and puisne mortgagees—Suit by puisne mortgagee for 

_ possession—Puisne mortgagee left out in the suit by prior mortgagee— 








sections 2(2), 30, 31 (a)—‘Borrower’, meaning of. 
If a mortgagee leaves out a puisne mortgagee or a person interested in the 
equity of redemption and obtains a decree, the security is not merged in 


the decree and extinguished. If a sale takes place in execution of the. 


decree of such a defectively constituted suit the purchaser at the Court 
sale acquires the rights of the mortgagee and mortgagor provided that 
the equity of redemption was not wholly unrepresented, 

Quere, whether the purchaser acquires the rights of the mortgagee at a sale 

` where the equity of redemption was entirely unrepresented ; 

In a suit for possession by a puisne mortgagee as against the prior mort- 
gagee where in the earlier suit for enforcement of the prior mortgagee, 
the puisne mortgagee has been left out no decree directing the puisne 
mortgagee to redeem his mortgage could be passed if at the date of the 
suit for possession the mortgage claim otf the prior mortgagee was 
barred, But if atthe date of the suit for possession the mortgagee’s 
claim is alive a decree making the redemption-of the prior mortgage by 
the puisne mortgagee a condition precedent to his getting a decree 
could bz passed on the principle of avoidance of multiplicity of suits. 

A puisne mortgagee vis-a-vis the prior mortgagee as also the® purchaser of 
the mortgagor’s right vis-a-vis the mortgagee is a borrower within the 
meaning of section 2(2) of the Bengal Money-lenders Act of 1940, 

So in such suits in which the Bengal Money-lenders Act applies the puisne 
mortgagee is entitled to the benefit of section 30 of the Act and a decree 

` should be passed in ‘accordance with thë provisions of the section, 

No intefest on the decretal amount shoyld be allowed by the appellate 


Court in view of the provisions of section 31{4) of the Bengal Money-_ 


lenders Act when the appeal was against the decree itself: Sailendra 
Nath Bhattacharjee v. Amarendra Nath Mukherjee .. ai 


Decree, how to be passed—Bengal Money-lenders Act (X B.C of 1940); 
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É Mortga ge—Tran sfer of Property Act (1V of 1882), section 58 (f)—Deposit of 
title deeds—Authority of person creating the mortgage questioned by the 
receiver of the insolvent’s estate—Burden of proof—Good faith—Pro~ 
vincial Insolvency Act (V of 1920), section 53. 

When the possession was obtained by the creditor appellants firm at a 
time and under circumstances showing that the insolvent himself coulde 
not have delivered the deeds to them (appellants) by way of equitable 
mortgage, the appellants could retain the deeds only by showing that 
they had obtained them from some one acting an behalf of the insolvent 
and under his authority. i 


The agent of the creditor firm (appellants), by the use of his dominating , 
position, seized the title deeds, with the view of taking hold of as much 
property as he could get, regardless of the solvency of the debtor or the 
claims of other creditors, whom he put off by a false assurance that their 
money was safe : 


Held, that such a transaction was entirely devoid of the element of good 
faith, which isa necessary ingredient of the provisions of section 53 of 
the Provincial Insolvency Act, 1920. S. R. M, C.T. S, S,P. A.. 
Chettyar Firm v. U, On Maung” ‘eka Th 

, executed by mortgagor pending execution in the Court- of 

Collector under section 68 of the Code of Civil Procedure, without the 
Collector's permission, is null and void under Para, 11, Sch. III of the 
Codé—Personal liability—Contract Act, section 65 ; see Mortgage « 
_-_ in favour of solicitor by client, if and when valid; see 

x Mortgage Fast ve 

~~ ofa non transferable holding—Incumbrance—Bengal Tenancy 

Act (VII of 1885), sections 161, 157—Purchaser at mortgage sale, if 

can acquire rights enforceable against landlord who purchased the hold- _ 

ing at a previous rent sale. 











A mortgage of a portion of a non-transferable holding docs not entitle the 

landlord to re-enter and it cannot be ignored by him. Sucha mortgage 

is a limitation on the interest of the tenant'and amounts’ to an incum- 
brance within the meaning of section 161 of the Bengal Tenancy Act’ 
which is not ifso facto cancelled by the rent sale but has to be annulled y 
by the purchaser at the rent sale in the manner laid down in section 167 
of the Bengal Tenancy Act. It would make no difference. if the pur- 
chaser was the landlord himself and not a stranger. i 


If at the date of the purchase of the holding by the landlord ata rent sale ` 
a mortgage is existing as a mortgage and the property has not beer sold 
in execution of a mortgage decree it is the duty of the landlord purchaser 
to annul it. If it is annulled the mortgage is extinguished and cannot be 
enforced any further. 


The object of section 167 of the Bengal Tenancy Act is to enable the pur-" 


chaser at a rent sale irrespective of the fact whether he is the landlord —-. 


himself or a stranger to gef rid of the incumbrance which was created 
by an act of the tenants and if notice is served upon such incumbrancer 
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Mortgagve—(Conid.) : 
his rights are gone and cannot be enforced in a suit. If the procedure 
laid down in section 167 of the Bengal Tenancy Act is not followed the 
rights of the mortgagee must be held to subsist and he must be allowed 
to have a decree upon his mortgage bond and a sale of the mortgage 
property. 21 * 


A purchaser in a mortgage sale can acquire rights which were enforceable 


against the landlord who himself purchased the holding at a previous . 


rent sale and did not take steps to annul the encumbrance created by the 
mortgage: Bidhuranjan Sarkar v. Soleman Pramanik cue 
—- decree—Interest on decretal amount—Loan advanced before the 


commencement of Bengal Money-lenders Act, 1940; see Decree, re- 
opening of ` e vee 








security, if extinguished—Decree obtained by prior mortgagee. in 
a suit in which puisne mortgagee no party; see Mortgage ... eee 
Mortgageé, of leasehold interest, if liable for the whole of the rents or 
under the covenants of the lease.; see Mortgage is aiz eee 





——-, prior and subsequent-—Decree obtained by prior mortgagee in 
a suit in which puisne mortgagee no party, effect of—Mortgage security, 
if extinguished ; see Mortgage T. aas si 
Mortgagor judgment-debtor, if can pay the decretal amount by instalments 

under section 24 of the Bengal Money-lenders Act, 1940, section 34 ; see 

Decree, re-opening of tee woe 
- judgment-debtor, if entitled to re-open the account—Mortgage 


eer re 


o 





decree passed before the coming into force of the Bengal Money-lenders’ 


Act, 1940—Bengal Money-lenders Act, 1940, section 36 ; see Decree, re- 
opening of tee oes 
— judgment-debtor, if liable to pay interest on decretal amount— 
Mortgage decrees passed before the coming into force of the Bengal 
Money-lenders Act, 1940 ; see Decree, re-opening of one on 





Mosque, as artificial person, suit by or against, if maintainable; see Limi- 
tation 





» land and buildings of, if juristic person ; see Limitation eee 
Municipal Board, if acting under the Assam Municipal Act—Municipality not 
following the correct procedure in its attempt to realise the rent of land ; 
see Damages, suit for 


Board, remedy of, for recovery of rent for land let out—Assam 
Municipal Act, sections 99 to 108, 144 ; see Damages, suit for toe 


Muslim institution as artificial person, suit by or against, if maintainable ; 
see Limitation í 


~ Muslim’s individual right to worship at Mosque dependent on continuance 
of Mutwali’s title ; see Limitation 


— right to use a Mosque for purposes of devotion—Right of bene- 
ficiary to enforce conditions of a religious endowment, when disappears ; 
see Limitation 
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Muslim’s right to use a Mosque for purposes of devotion; if easement; see - 


Limitation oe oy 

——— -~ right to use a Mosque for purposes of devotion, nature of ; see 
Limitation ee 
Mutwali’s right to possession of wakf property, i if extinguished by 12 years’ 
adverse possession ; see Limitation A tee 
+ Nankar, meaning of ; see Ejectment Š Pe aca 


Order finally adjudicating rights of Mohunt and Committee under the scheme 
framed in a suit under section 92 of the Code of Civil Procedure ; see 
Appeil, if lies ass as 

—— interpreting a scheme framed in a sult instituted under section 92 of 
the Code of Civil Procedure, if passed in execution ; see Appeal, if 
lies f a eo 

Ownoership—Continuince of sats gu2—Creation of new condition of 

` affairs ; see Registration Se eve 


—, if destroyed—Qualification of the owaership of land arising 
from the right of the public to use it for bathing ; see Bathing Ghat ... 








Pala, transfer of—Private endowment ; see Religious endowment ove 
Š > transfer of, to a stranger—Custom ; see Religious endowment eee 
Penal Code, section 34, conviction under, elements of—Sharing of common 

intention ; see Indian Penal Code, section 34 ies ae 
Person suing for ejectment, what to prove ; see Ejectment, suit for aes 


- Pleading—Suit by shebait against co-shebait—Plaint not showing that it is 
a dispute between shebaits inter se ; see Suit, maintainability of 


Possession—Decleration of title—Exclusive title not proved—Relief to be 
given, 

The plaintiff though able to prove his title toa parcel of land but failed to 
prove his exclusive title to the same by partition, could get a decree for 
joint possession with his co-sharers though he prayed in his plaint for 
recovery of possession only. Sheik Sairat (alias) Sheik Sairat Ali 
v. Mahammad Yunus Ali Akanda or oo 


—_——~., 





Non-user of land incapable of possession ; see Suit for decla- 


ration see tee 
——-, if same as actual user ; see Suit for declaration ... Mees 
—, nature of and evidence of its continuance vary according to 
circumstances ; see Suit for declaration aes te 


Pradhan is not protected against forced sle of his land for non-payment of 


rent ; see Execution F see tee 
Pradhani right, land held in, if liable to execution sale—Permanently settled 
estate ; see Execution Sii 


-- tenancies in a permanently settled estate—Liability to execution 
sale for arrears of rent—Tenure-holder—Service tenuze—Right of perso- 
nal service—Raiyats not having third party interest ; see Execution ... 


-- tenancies in a ee settled estate, incidents of ; see 
Execution eee vee 
- Pre-emption—Bengal Tenancy Act {VIII of 1885 as amended by Act VI of 
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1938), section 26F—Landloid purchasing the portion of the ténancy right 
in an occupancy holding, if entitled to pre-empt —Merger—Rengal 
Tenancy Act, section 22. 

A purchaser of an 8 annas share ina tenancy comprising an occupancy 
holding although he is also a landlord is entitled to pre-emption under 
section 26F of the Bengal Tenancy Act, there having been no merger ot 
the tenancy interest with.the landlord’s interest. Amjad Talukdar v. 
Rohini Kanta Bhattacharyya aes wee 

—--———— Bengal Tenancy Act (VIII of 1885 as amended. by Act VI 





Paas, 


526 


of 1938), section 26F, Sub-section (2)—‘Consideration money’, meaning l Š 


of—Actual sum advanced on the kobala as cash. 


The ‘consideration money’ in sub-section (2) of section 26F of the Bengal 
Tenancy Act means the consideration money as stated in the notice of 
transfer. : 

. So where from the actual notice is transpired that a sum was paid in cash 
for the kobala and a further,sum was unpaid on the ground that it was 
die on the encumbrance : 

Held, that the sum that was actually paid was to be deemed to be the consi- 
deration money stated in the notice. Hafizur Rahman Howladar 











v. Md. Amjad Ali Talukdar z si 
Presumption—Cessation of ownership arising from particular circumstances ; 
see Bathing Ghat eee tee 
—_—-~ Cult of worship—Shebaits, descendants or nominees of 
founder—Private endowment ; see Religious endowment... rr 
= Joint Hindu family, if possesses joint property or property— 
Evidence ; see Mortgage 5 vee vee 


———-———— Money advanced by son joint with his father, if joint family 
property ; see Mortgage tee tse 
Principles of exclusion of evidence adopted by the Evidence Act are to be 
applied strictly and cannot be relaxed at -the discretion of the Court ; see 


Evidence oe e 
Privity of estate—Lessee mortgaging his interest in leasehold property— 
Mortgage and lessor ; see Mortgage tee eee 


Privy Council, appeal to, if lies—No certificate by High Court that-question 
as to interpretation of Government of India Act involved ; see Constitu- 
tional Law -ese e 

,ifand when can decline to hear the appeal—Ground for 

thinking that there isa matter for consideration of High Court\-High | 

Court should or should not have given certificate ; see Constitutional Law 

„leave to appeal—Decision of Federal Court—Grounds for 











granting ; see Leave to appeal to Privy Council see Ses 
Procedtre—Court to declare transaction fictitious—Creditor, if can move— 
Remedy ; see Jurisdiction eee te 


————— Substitution or addition of heirs as certificate debtors; see 
‘Certificate - ; e oy 
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Procedure (Criminal)—Trial by Judicial Commissioner sitting alone—“‘Not _ 


practicable” to have second Judge—Commissioner’s discretion— 
Evidence—Conspiracy—Statéement by conspirator after arrest—Not 
admissible against co-conspirator—No common intention then existing. 

The appellant was convicted of conspiracy to murder, and sentenced to 
death.- When the appeal came on for hearing in the Court of the Judi- 

‘cial Commissioner, the Additional - Judicial Commissioner was absent on 

leave from which he was due to return 20 days later. The Acting 
Additional Judicial Commissioner, however, had exercised judicial func- 
tions connected with the case earlier in the proceedings, and was there- 
fore disqualified from hearing the appeal. The Judicial Commissioner 
decided in the circumstances to hear the appeal alone. The appellant 
having objected, asa ground of appeal to the Board, that the circum- 
stances in question did not excuse compliance with rule r ; 

Held, that the circumstances satisfied thé precise wording of rule 3 since, 
the Acting Additional Judicial Commissioner being disqualified, there 

“was no Judge available to sit with the Judicial Commissioner, There was 
nothing in the wording of the rule to require the Judicial Commissioner 
to adjourn the appeal until the return of the Additional Judicial Commis- 
sioner-; and even if some such reservation as not “reasonably” practic- 
able were to be implied into the rule, the sole authority to decide what 
was reasonable in the circumstances must necessarily be the Judicial 
Commissioner, the question whether or not an appeal should be adjourned 

` being particularly one for the decision of the Judge, 

Quære, whether in any event a decision of the Judge under rule (3) could be 
overruled, 

In acase of conspiracy, evidence. relating toa thing done, written or 
spoken is admissible only on the principle that it must have been somes 
thing done in carrying out the conspiracy, and that it must be receivable 
asa step in the proof of the conspiracy. The words written or spoken 
may be a declaration accompanying an act and indicating the quality of 
the act as being an act in the course of the conspiracy, or they may in 
themselves be acts done in the course of the conspiracy. Section 10 of 
the Evidence Act must be construed in accordance with the principle 
above stated and cannot be widely construed so as to include a statement 
made by one conspirator in the absence of the other with reference to 
past acts done in the actual course of carrying ovt the conspiracy after 
it has been completed. The “ cémmon intention ” in sucha case is in 
the past whereas the words “common intention ” in the section signify 
a common intention existing at the time when the thing was said, done 
or written by one of them. While things said, done or written while 

- the conspiracy was on foot are relevant as evidence of the common inten- 

- tion, once reasonable ground has been shewn for belief in the existence 
bf such -an intention, it would be very different for any statement or 
Gdnfession made toa third party after the common intention or conspi: 
racy was no longer operating and had ceased to exist to be held admis- 

‘gible against the other party, there being in such acase no common 
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Procedure—(Contd.) : 
intention of the conspirators to which the statement can have reference. 
Mirza Akbar v. The King-Emperor ais s 
. Proceedings of a Legislature, if can be called in aid in construing’ a statute ; 
see Decree, re-opening of zis tee 
Profits received by sale of securities by Bank, if taxable—Bank, if to carry on 


separate business of buying, selling or merely realising invzstments— - 


Realisalion by bank of securities in order to meet depositors’ with- 


drawals ; see Constitutional Law ja of 
Promissory note and Bill of Exchange, difference between ; see Legis- 
” lation és aes 


Proprietors under co nmon manager appoi: ated under section 95 of the Bengal 
Tenancy Act, if disqualified proprietors under Court of Wards; see 


Common manager ate eee 
Provincial Insolvency Act, section 4—Creditor, who under the previous 
law, could not sue, if can sue ; see Jurisdiction sie ate 








——=--—— (V of 1920), Section 4—Jurisdiction—Transac- 
. tion alleged to be fistitious—Receiver, if should move = Rrouinceat Insol- 
`- - gency Act, Section 28, Sub-section (2), Section 53. 


Section 4 of the Provincial Insolvency Act gives jurisdiction to the insol- 
vency Court to deal with matters which were not previously within its 
jurisdiction, but a creditor who under the old law could not have filed a 
suit to astablish a right could not be given by its terms any right to move 
the Insolvency Court. . 


The provisions of Sub-section 2 of Section 28 of the Provincial Insolvency 
Act, does not create any right of suit which does not otherwise exist and 
they operate as a bar on the rights of creditors in respect of remedies, 
suits, proceedings otherwise existing. That bar is in itself subject to an 
exception namely that permission of the Court may remove it; but 
permission of a Court operiting as an exception to the bar created by 


the sub-section cannot give the creditor any right which he has not apart, 


from the sub-section. 7 


So where the Court is called upon to exercise jurisdiction under Section 4 
for declaring a transaction as fictitious it should be for the Receiver to 
move the Court in this behalf and that even with the permission of 
the Court, the creditor should not, be allowed to do so in his own name, 


The remedy in respect of a transfer by an insolvent might- -be asked forin 
the alternative either in Section 53 or under Section 4 if the transaction 
were proved to be fictitious but the remedy in respect of the transfer by 

_ the-transferee to another could only be obtdined from the Insolvency 
| Court in exercise of the jurisdiction under Section 4 of the Provincial 
Insolvency Act. Massamat Garibia Bibi v. Official Receiver —... 











pes - -section ‘(2)—Scope of—Right 
of suit, if created ; see Jutisdiction sae e 
je na ——, Section 53--Good faith—Agent of creditor - 








using his dominating position seized the title deeds, with the view of 
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Provincial Insolvency ¢ ct—(Conid.) : 
taking ho'd of as much preperty as he could get regardless of the so'= 
vency of the debter ; sce Mortgage 


Public Demands Recovery Act, Schedule -C ause8)— Rent” duc ider 
lease ; sce Certificate 


Purchaser at a srevenue sile, if can annul a tenure created after 1878— 


Settlement in 1878 ; see Suit for ejectment os see 
SS ina mattnage sale, rights of—Landlord, pur shaser of mortga zed 
Property at rent sale—Mortgage, not annulled ; see Mortgage toe 
‘Raiyat’, if means ter: ant—Cullivating tenant ; see Tenant 
Rangpur Jotedir, status of ; see Tenant o 
Rate, contract, if reduced by Government notification— Delivery o of Taos Sad 
aeceptance—Notificttion by Government reducing the rate—Coatract 
before notification ; see Contract 
Registration —Kegi.tration Act (XVI of 1608), Setin 17 G) (iad: ward, 
if to b> registered—Res judicata—Court of competent Jurisdiction— 
Court declaring jurisdiction —Decision. 

The arbitrators in their award s'ated: ‘The Ownership of the sovond 
party in one-half of Raitar property sho! not coase till after the above 
sum of Rs. 61490 as well as the amounts mentioned in thè statement... 
enee be fully paid up ” : 

Held, that the award did not require registration under section 17 (t) (b) of 
the Indian Registration Act as it did not pi port or operate to create, 
‘declare or assign any right, title or interest in the village. 

The mere use of the word ‘ownership’ did not outweigh the ccnsideration 
that the whole wording of the sentence pointed to the continvance of a 
stattis quo, and not the creation of new conditict of affairs. 

A Court which declines jurisdiction gannot bind the parties by its reasons 
for declining jurisdiction, such redsons are not decisions, ard are not 
decisions by a Court of competent jur'sdiction, Upendra Nath Bose v. 
Lali s` sa irs 

Religious endowment—Right of bonefieiary to enforce conditions; disappear- 
ance of—Right of infants, if preserved ; see Limitation 

a > —— endowment—Transfer of Pala—S: stom, legit, 0 — Custom, 
unreasona le—General rule of Hindu Law, 

In a private endowment unless the founder his directed otherwise, the 
shebritship passes to his heirs or disciples; and where the shedaits are 
descondints or nominees of the founder, it can be presumed that their 
cult of worship is the same as thit of tie founder and it can natur uly be 
expccted to revere their anéastral deity and continue to worship in thé 
same way as was done by the founder 

The rights of a shcbait are heritable, and they can be partitioned also for 
pu-poses of convenience. Ifa transfer is made by a shedait of his turn of 
Worship in favour of on¢ of his cosshebiits or to somé other perzon 
belonging to the same family or group who might in his own right bave 
been a, shebait or might have he!d a pala no conceivable injury is done 
to thé.endowment, Eut if a sheda:é is allowed to transfer for His ywi 
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Religious —(Contd.) : 
pecuniary advantage his rights of worship and management to a perfect 
stranger unconnected with the institution, the interests of the endow- 
ment and the deity will suffer and such a custom is bad in law. 

As a general rule of Hindu Law, a trust attached to a temple >r endowment 
cannot be alienated by the holder and whoever sets up a custom which is 
at variance with the general law must prove it with all its requisite 
to the satisfaction of the Court in a most clear and unambiguous 
manner, i 

Whether a particular custom is proved to exist or not, is a question of fact 
and. mere question of sufficiency of the evidence adduced to establish a 
custom is not a ground of second appeal. i 

But where on the facts found, the question was whether such a custom was 
lacking in the essential attributes of a legal -custom, it was a question of 
law which could be discussed in second appeal, 

The lega! title to recognition of a special custom depends upon its antiquity, 
certainty and uniformity and the Court must be assured of these condi- 
tions by means of clear and unambiguous evidence., 

A custom to be valid must be consciously accepted as having the force of 
law. f 

Where it appeared that the practice of transferring palas had developed 
into a custom owing to sOme exception or indulgence at the beginning, 
such a custom cannot form the basis cf a Jegal right and cannot be said 
to be a legal custom. 

If a custom is wareasonable at its inception no usage or continuance can 
make it good, 

In order to determine whether a custom is against reason or : not, il is to be 
judged not by thereason of an unlearned man but by artificial and legal 
reason warranted by authority of law. All customs involve some incon- 
sistency with the general law and the mere fact that a custom is at 
variance with the ordinary lawis no ground for condemning it as 
unreasonable. In such cases it is to be seen whether ‘the custom that is 
set up is prejudicial to the intcrests of the endowment and goes contrary 
to the presumed intentions of the founder. Jogesh Chandra Ghosh v, 


Sree Sree Dhakeswari Mata Bigraha aad re 
~——-—-——- endowment, right of beneficiary to enforce conditions of, when — 

disappears ; see Limitation, nee ee 
Remedy—Application for declaring transfer by insolvent “fictitious; see 

Jurisdiction e vee 


Removal—Assam Muvicipal Act (I of 1923), Section 254, conviction under— 
Female residing in a’ quarter of the, town inhabited by prostitutes and 
name entered in the register of prostitutes or maintained by a resident 
of the town, if sufficient to warrant a conviction. 

In case of a prosecution under Section 254 of the Assam Municipal Act, 
the heavy onus lies on the prosecution to prove that the accused person 
is actually a prostitute, 

The fact that a female is resididg in a diärter of the town ordinarily 
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Removal—(Contd.) : 
inhabited by prostitutes or that her name appeared in the register of 
prostitutes maintained at a Thana would not be sufficient to warrant a 
~- conviction under Section 254 of the Assam Municipal Act. : 
The further fact that she was maintained by a resident of the town would 
not make her a prostitute. Kumudini Dasi v. The Chairman, 


Dhubri Municipality si ne 
Rent, non-payment or discontintance of payment of, by tenant, effect of ; see 
Adverse possession Saeed is 


—«, suspension of—Dispossession Jrom part—Question tobe considered— 
Lump rental, 

In every case of a lump rental and dispossession from a part, the tenant is 
not at liberty to hold the other lands appertaining to the tenancy rent 
free for all time to come: The Court should consider whether the land- 
lord’s failure to put the tenant ‘in possession of the entire demised area 
was due to some mistake as to the extent of the boundaries or somé 
other bona fide Act. It has further to consider whethe@ the tenancy is 
indivisible in the sense that the plots are such that dispossession from 
one plot necessarily interferes with the enjoyment of the rest. 

So in every case the question has got to be considered as to whether the 
plot in questioa can be separately possessed without interfering with the 
enjoyment of the rest of the holding. Surendra Mohan Chowdhury 
v. Kanai Lal Roy we 1 

Res judicata—Co-defendants in previous suit ; see Suit for ej2ctment one 

Decision on a question of law, if res judicata—Rights of 
parties, decision of. ` 

The decision of a Court on the question of jurisdiction, which does not 
decide the rights of the parties, is not res judicata. ` 





Case laws reviewed. Meghraj Golabchand, A firm v. Chandra_ 


Kamal Bhuiyan : saa nee 
Finding in previous suit for ejectment—Subsequent suit for 
khas possession after declaration of titlke—Status of tenant ; see Adverse 
possession one tu 
Foxm of relief claimed in the two suits different—Claiming as 
Mutwali posséssion of the land and buildings of Mosque for the use of 
wakf, in one suit—Declaratory suit that the building „wasa Mosque— 
Land and building dedicated for Mosque ; see Limitation ... we 
Reasons of Court declining jurisdiction, if decisions by Court 











of competent jurisdiction ; see Registration vee oes 
Resumption of lands under Regulation II of 1819 and Regulation II of 
1828—Resetilement—Malikana all along paid to the old proprietors— 
Amalnama—Setilement, if a proprietary setilemént—Malikana-holder— 
Rights of the Malikana-holder—Conduct of the person, if alters ihz real 
nature of the settlement. 
Where lands included in Touzis but in the actual possession of Howladars 
were resumed under Regulation II of 18:9 and Regulation II of 1828, and 
the. proprietors refused an offer of resettlement, whereupon an indepen- 
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Resumption—(Contd.) : : 
dent and separate estate was c:eated and’ settled permanently with the 
Howladars, bit Malikana in respect of the same wag all along paid tothe 
old proprietors : ` 

Held, on a coasideration of th: terms of th: Anhan, that the settle ~ 
ment was a proprietary settlement and the fa:t thit the old proprietors 
we.e being piid Mulikana all along either righ"ly or wrongly, did not 
affect the. question. 

Per Mikhzrjea, J.: The Malikina-holder may be a persoa entitled to 
receive periodically a specified amount fromthe inco ne of tha land and 
at the most this’might constitute a reat charge. Bit that is not suficieat 
to show tha: the land or estate is still held by hm us a z:nindar im ne- 
diately from the Government. 

Per Roxburgh, J. : Although the persons with whon the settlement was 
made did not treat the same asa proprietary settlement, their conduct 
will notalter the real nature of the settlenert. Paresh Lal Roy 

- Chowdhury v. The Province of Bengal Sige es 537 

Revenue—Jncome tax—Assessment—Profits accruing oulside British Initia 
through business connection in British India—Loan tu Bank in British 
India by non-resident Bank—Loans transacted outside Bri ish India— 
Profits to non-resident Bank on loan—Assessnent of Bank in British 
India as agent of non-resider.t Bar k—Validit;—Indian Income Tax Act > 
(XI of 1922 , s.ctions .2 (1), 42. 

By section 42 (1) of the Indian Income Tax ct, ‘ger, “ In the case’of any 
person residing outside British India, all profits nesse saoe. cerere eA rising 
to such PErSON .cecsessnceeseeceat HrOUN eeseeeeecee Perec any business connection 
vecceeceaceacee vit) British India, shall bè deeme] to be income.......cccecseree 
arising within British India, and shall be chargeable to income tax in 
the name of the agent of any such person,-and such agent shall be 
deemed 10 D2.sessesessecrees the assesse@ oc... o orere e” 

By section 42, any person haying a business connection with a person 
residing out of British India upon whom the income-tax cficer kas 
served a notice of intention to treat him a» agent of the non-resident 
person is deen.ed to be such agent. 

An assessment to inco.ne-tax was made on the K Bink, resident in British 
India, as agents of the P Bank, not so resident, in respect of the profits 
accruing to the P Bank from loans made by them to the K Bank 

The P Bank was formed mainly in order to finance the K B nk, and the 
shares in both Banks were owned by the same family who were resident 
in British Ind'a, and who hid formed both Banks. The loans were 
effected through branches of the two Banks in the Federated Malay 
States, the sale {unction of the branch of the K Bank at which the loans 
were received before being pa-sed tothe K Bank’s headquarter being 
to receive money fromthe P Bank for the K Bank. On appeal against 
the assessment ; 

Held, that the assessment was rigatly mide inasmuch as (a) the P Bank 
had a business connection with the K Bank within the meaning of 
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Revenue—(Conid.) : 
section 42 (1) through which connection the profits assessed accrued to 
the ? Bank ; and (b) the,income-tax officer was on the facts acting within 
his powers under section 43 in giving the K Bank notice of his intention 
to assess them as agents of the P Bank. The Bank of Chettinad 


Limited v. ‘Ihe Commissioner of tncome-tax, Madras nee 
Right of devotee to visit Mosque for worship—Land, no lenger wakf ; see 
Limitation Bo vwe 





of Muslim to use a Mosque for purposes of devotion, if easement ; see 
Limitation 5 te oe 
Rules of 19th May, 1939 of Governor of tire North-West Frontier 
Province, Ru.es 1, 3—No:th-West Fior.tier Province Cou ts Regula- 
tion, 1931 fag amended), section 7—Hearing of criminal appeal by Judi- 
cai Conmissioner sitting alone—“ Not proctic-ble” ty have second 
Judge—fud ci 1| Commissioner's discretion—Adjourn meat of app al is for 


decision of Judge ; see Procedure (crimina!) zi Ji 
Second appe :1—Evidence, sufficiency of, tocstablish custom; see Religious 
enduwment wet wae 





appeal, if lies—Custom, if lacks in the e sent.al attributes of a legal 
custom ; see Religiaus endowment i woe ats 


Sentence, adequacy of, how decided; see Commitment to a Court of 
Sessions aA vi 
Settlement, (f proprietary settlement—Lands in actual possession of Howla- 
~ dirs resumed under Regulat.ons If of 1819and I of 1828—Indepeadent 


and sep rate estate created and settled permanently with How ladars— 


Mal:kana paid all along to the old proprietors į see Re-settle.nent ve 








a real nature, if altered—Conduct— Settlement-holder not treating 
as proprictory settlement ; see Re-settlement vee vee 


Shebdait, if can by his own act aler the line of succession to the office of 
shebait ; see Suit, maintainability of 
=, if loses his office by subsequently becoming insane ; see Svit, main- 
tainability of 
----=——, removal of -Right t0 s.e, to whom vested ; see Suit, maintaina- 
bility of . + ane 
, rights’of ; see Religious endowment ‘ oes 








, suit by, against co-s!.ebait—Pliint not stating that tie plaintiff i is 
suing in the capacity of a person interested—Fiame of the su sit—Facts 
showing the plaintiff entitled to relief ; see Suit, maintainability of 

- —~—, suit by, against co-shebaits for removal from their office—Chai ge of 
misappropriat on and breach of trust—All shebaits, if to be plaintiffs ; 
see Suit, maintainability of l nea 

Shedaiti right, if can be partiti ned ; see Religions endowment ... 

Shebdaitship, to whom passes—Private endowment ; see Religious endow- 
ment ` 

Shipow ner, responsibility of, in regard to the securing of the e health ind 


safety of the crew ; see Damages ss wn 
f 
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Sikh Gurdwara Act; section oe ey words of exception ; see Limi- 
tation wee wee 199 
— &—_—, section 37—Suit inconsistent with Sikh Gurdwara 


Tribunals decision ; see Limitation tee one 199 
Solicitor and client—Transactions of mortgage, if to be subjected by Courts 

to jealous scrutiny like gift or sale ; see Mortgage ove vee 121 
Statement by conspirator after arrest is not admissible against co-conspira- _ 

tor ; see Procedure (criminal) se ove 252 


—— by conspirator with reference to past acts done in the -actual 
course of carrying out the conspiracy after it has been completed, if in- 
cluded within sectioz 10 of the Evidence Act ; see Procedure (criminal)... `” 252 

Statute, construction of—General words, construction of ; see Ultra Vires ... 415 

Stay of suit—Bengal Agricultural Debtors’ Act (VII of 1956), sections 8 and 

34—Stay of suit—Decree for mesne profits, if a debt. 

In order that a suit or proceeding may be stayed under section 34 of the 
Bengal Agricultural Debtors Act, it is necessary that it must ralate toa 
cebt, which is included in an application under section 8 or a statement 
under section 13(1) of the Act. 

A suit for mesne profits is in substance an action for damages for trespass 
to immoveable property and it is the final judgment only-in sucha suit 
that creates the debt which does not exist before such judgment is 
passed, ; 

Per Mukhhrjea, F.: The definition or description of debt as given in sec- 
tion 2(8) of the Bengal Agricultural Debtors Act, has both a positive and $ 
negative aspects and in order that a particular liability may rank as a 
debt, it is not enough that it is not included in any of the exceptions 
mentioned in the section, it must fulfil the positive test of being 
essentially the liability of a debtor. 

So a deciee for mesne profits which has not been ascertained cannot be 

included in a petition under Section 8 of the Agricultural Debtors Act, 

and there is no proceeding in respect of any debt pending befor2 the 

Civil Court, which the latter can be called upon to stay on receipt of a 

notice under section 34. It is not also of the nature of a contingent 





liability. 

The ‘Debt Settlement Board can settle a debt which is created by a judg- 
ment in a suit for recovery of possession of immoveable property ;-but it 
has no authority’to decide on what “basis the mesne profits should be 
determined, and it possesses no machinery by which the amount could be 


ascertained. Jahed Sheikh v. Taher Sheikh Lote we 234 
Substitution or addition of heirs as certificate debtors ; see Certificate  ... 45 
Suit, if can be brought by or against Muslim institution ; see Limitation ... 199 


—, if defective—Suit by shebait agains: co- -shebaits for removal from their 

_office—Charge of misappropriation and breach of trust—All shebaits, if 

“to be plaintiff—Charges proved to be unfounded; see Suit, maintain- 

ability of vee kas 453 
——, if wholly abates—Suit by a co-heir or his representative against heirs 
for due administyation of what has come to their hands from their father 
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Suit—/Contd.) : 
of whom they are the heirs—Death of one of the defendants ; see Maho- 
medan Law ee vei 214 
—— maintainability of—Suit by a shebait against co-shebaits FaF their re 
moval—Parties—Who can bring a suit to recover Idol’s property for 
Debuttar-purposes—Private endowment—Description of ` parties in the 
plaint, if sufficient to show the character in which plaintiff is suing— 
Addition to existing endowment—Gift with condition attached—Succes- 
sion to shebaitship—Lunacy, if a ground of forfeiture of rights of a 
shebait—When a shebait can sue for accounts against another. 

A suit by a shebait against co-shebaits for removal from their office on 
grounds of misappropriation and breach of trust, is not defective merely 
because all the shebaits of the deity do not appear as plaintiffs and it is 
not defective even if it is found lateron that- the charges brought 
against one or all of them are not well founded. 

Moreover as the right to sue is vested in the deity and not in the shebait, 
the deity can sue through any person as next friend who has no interest 
adverse to it, and it is immaterial the next friend happens to be one of 
its shebaits, 

A shebait can maintain a suit in the interests of the endowment itself for 
removal of a co-shebait from his office on the ground of misappropriation 

of deity’s money and for recovery of money that might be illegally 
retained by the latter. 

A suit by a shebait against a co-shebait cannot be thrown out on the 
ground that the plaint does not expressly say that the plaintiff is suing 
in the capacity of a person interested and the frame of the suit sugges- 

- ting at the first sight that it is a dispute b2tween the shebaits inter se, 
if the facts established by evidence, entitle -the plaintiff to any relief 
against the defendants in the interests of the endowment itself. 

Any person interested in thé endowment can bring a suit to recover Idol's 
property for Debutter purpose. In the case of a private endowment, a 
co shebait or one who is entitled to become a shebait’ after the present 
incumbent or a member of the family may sue to set aside an alienation 
of the office or of the endowed property illegally mzde. 

The office of a shebait is not merely an office but it is also a property. 

In making additions to an existing foundation, it may not be competent for 
a shebait by his own act to alter the line of succession to :he office of the 
shebait, but if the new.line of shebaits laid down by the grantor is 
attached as an essential condition to the grant, the deity or its represen- 

-tatives may reject the grant if they like, but if they choose to accept it 
they must accept it subject to that condition. 

In the present case, the Idol was an ancestral deity of the founder of the 
endowment and the shebaitship was all in the heirs of the original 
founder. The deity had little or no property at the time when it was 
instituted, but the person who created the endowment was a shebait. 
The deity accepted the gift subject to the couditions relating to the 
devolution of shebaitship 4s laid down in his Will: 
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Suit—(Contd.) : . 
Held, that the shebiits appointed under his Wiil were the only shebaits of 
the deity and they were shebaits in the full s2nse of the word and not 
mere managers of the endowed property. 


Generally a shebiit who was of sound mind when the shebaitship devo'ved 
upon him, dozs not lose his right by subsequently becoming insane. 
But where the duties imposed on the saebiit are of such a character that 
they cannot possibly be discharged by a representative, it may be 
proper to make other excsptional arcingements so long as the lunacy 
subsists. 

Under certain circumstance, namely, when a trustes is not given custody 
or control of the trust property or there is a breach of trust committed, 
one trustee may sie anther for account”, and if the latter is guilty of a 
breach of trust, a claim for restoration of the trust fund might also 
necessitate taking of accounts. 


Where a person does not demand accounts as a co;trustes, but claims them 
as a person interested in the endowment, accounts are necessary to 
determine whether the shebuit that is going to be removed has in his 
hands any money belonging to the deity ; the accounts being claimed in 
the suit as ancillary to the priyer for 1e noval. The dismissed trustee 
is entitled to a discharge for which accounts are necessary. 


Asa general ru'e the Conrt will direct accounts as far as there has been 
misapplication ot funds from the date on which the breach of trust 
commenced. 

The Court may also in the exercise of its discretion decline to direct 
accounts when the prosecution of them would lead to harassing and 
protracted enquiry which would not Sat all be beneficial to the charity. 
Nirmal Chandra Banerjee v. Jyoti Prosad Bandopadhyay ... 

Suit for declaration of—Bengal Tenancy Act (VIII of 1835), section 106, 
suit wnder—Revenue Officer, if can go into the question of title—Scupe of the 
suit—Possession primarily to be looked into. 


The scope of a suit under section 106 of the Bengal Tenancy Act, is very 
much restricted. The Revenue Officer is constituted a tribunal of, 
limited authority and the tribunal being of statutory origin, the condi- 
tions and qualifications annexed to the provisions conferring jurisdiction ` 
upon it must be strictly complied with. i 

The suit contemplated by section 105 of the Bengal Tenancy Act must be 
in respect of a dispate regarding an entry; made or regarding any 
omission from the record. g 

The suit contemplated by section 105 of the Bengal Tenancy Act is for 
decision of a dispute regarding any entry made in or omission ffam the 
rec?rd and a Revenue Officer is not invested with power to enttrtdin a 
suit for recovery of possession, 

A suit under section 106 of the Béngal Tenancy Act is in the nature of a 
declaratory one and the Whole object is to secure a prompt correction df 
an erroneous record, 


453 
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In a suit under section 106 of the Bengal Tenancy Act, the Revenue Officer 
has primarily to go on the questioa of actual possession. 

But where the determination of the question of possession is dependent on 
the question of title and investigation is required to give effect to the 
relief regarding any eatry in or omission from the r@word it shall be 
within the competence of the Revenue Officer to ‘go into the question 
of title in a suit under section 105 of the Bengal Tenancy Act. 

In order to prove possession it is not nécessary to prove continuous actual 
bodily possessio:, It means possession of that character of which the 
things is capable of. No particular kind of user is necessary to 
establish possession. $ 

“Mere non-user of a land which is not capable of possession does not lead 
to the inference that it is not in possession, 

Possession is not-necessarily the same thing as actual user, The nature of 
possession and the evidence of' its continuance varies according to cir- 
cumstances: The Chairman, District Board, Rangpur v. 
Jagopat Sing Dugar i 307 

Suit for ejectment—Bengal Revenue Sales Act (XI af 1859), section 572) 
—Annulment of tenure—‘Setilemznt’, what it refers to—Orizinal 
setilément and subsequent re-settlement—Contract with Government. 

Per Mukherjea, ¥.: The word “settlement” as used in Section 37; clause 
(2) of Act XI of 1859 refers not to the permanent settlement of the year 
1793 but it means the particular settlement or contract with the Govern- 
ment whenever that might have been made by which revenue was 
assessed upon certain lands, 


Per Roxburgh, F.: Quere. Whether the word ‘settlement’ in section. 
37 (secondly) of the Land Revenue Sales Act refers to- the ‘original 
settlement or to subsequent re-settlement, i 


Per Curiam: The statutory title which the law givesto the auction- 
purchaser at.a revenue sale is for protection of révenue and in order to 
ensure due payment of revenue by such purchaser and avoid the necessity 
of repeated sales of the property, he is entitled to all the rights which 
the original settlor had at the time of the settlement. 


Per Mukherjea, F.: The estate was created in 1878 and a settlement was 
for the first time made for ten years, There were subsequent re- 
settlements with the original proprictor or his heirs for various terms 
and at various revenues, the last settlement being made in the year 1933. 
The estate was thereafter sold for arreas, of Government revenue : 

Held, that the term “‘settlement” as used in Section 37(2) of the Revenue 
Sale Law refers to the settlement in the year 1878. The tenure not 
having been in existence at the time, it was not protected under section 
37(2) of the Revenue Sale Law. The purchaser was therefore entitled 
in law to annul it. 

Per Roxburgh, F.: The tenure not recognised at the last settlement was 
not operative against the Government and hence the purchaser was 
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Suit for ejectment—(Contd.) 
entitlel to annul it. Aptaduddin flow/‘alar v. Abua! Kason a/i:s 
‘Sona Mia i T 403 








-—— -— Res judicita—Adjulication by Court without jurisdic- 

` tisn—Other mitter, if cas bz tried, if suit under section 02 of the Code 
of Civil Procelure (Act V of 1998), fails—Decisio rs of what issues, 
constifede res jud.citi-- Devistun between co derendants, when operates as 
re; judicata—Dzcision agtinst pio form defendant, when operate as 
res judictta—Repre.entative chiricter—Decree aginst  provpective 
Mutwali, if bints de facto Yutseli—ldentica! interest —Limitation Aci 
(IX of 1998). Schedule I Article 4:—Alverse possession against Wik 
estate—Trarsfer by Muboali in his or right, Wake property—Poss-ssio', 
when adverse —Test—Natue of proof—Compa t plot of land, 


J dedicitela po-tioa of his property to religious pirposes by a wakfnami 
on the 28th Jinu:ry, 1876, Hl: mid: due provision in the deed for the 
appointment of future mutwalis. Oa the 21ət June, 1335, be executed a 
second wakfnama, - He died in 1884. 


J left certain secal r properties which were purtitionred between his 
daughter Aberjin B bi and his son U, under a deed of partiti.n dited 3th 
April, 1833. The propirty in sait fell to the shire of U by virtue of this 
deed and a {mittedly remtined secular property until 1905, in which year, 
on the 11th November, U exesuted another wakinama whereby he pur- 
ported to add to the wakf estate which had bosn created by his father, 
cert tin properties of his own including the property in suit. He provided 
that he himself should be mutwali of the wakf est ue during his litelime, 
anl that after his death his sister, Aberjan Bibi anda relition named 
Samiruddin should succzed him a; mutwalis. The dzed contained a 
fu-ther piov'sion that or the death of either of the said two mitwalis, 
his daughter's son Abdul Alim Abol would b? appoin'ed in his or her 
place, U died in September, 1911, 


In 1912 Abarjin Bbi instituted Title Suit No. 35 of 1912 in which she 
asked for a declaraticn that the wakfnamis exec ited by J and U were 
invalid, The defendants were Samiraddin, Krim Bux ‘the father of 
Simiruddin’, Amiruddin (Sumiraddin’s b-other), Ablal Alim Abed and 
certain minor sons of Simiruddin. It was decreed to the effect that the 
property in suit s:oild be partitioned between Abe-jan Bibi and Karim 
Bux and thit certain sp-cifis p.op2rties sho ill bs set apart for the pur- 
pose of providing t!i? expons2s corecte l with the mosque and the burial 
Biound, The effect of the decree was to declar: alt the reminicg 
properties to b? secular and by,its terms the property in suit fell to the 
share of Aborjin Bibi, as sed ilar p operty. In execution of this decres 
Aberjin Bibi got del’very of posiessim of this property on and 
March, 1913 : 

Qn the 22ad J ne, 1913, A¥erjun Bibi exze tte la hida bil ev.z in favor of 
Bad ruddin in respect of certain properties which included t c property 
new in suit. 
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Ou. the oth Decemb `r 19'9, Badaruddin conveyed toa partner of the frm 
som: of the properties in suit. 

On the 12th February, 1951, these propertics were purchased by Swarup 
Chand Hukum Chind, the plaintiffs in the present suit. 

Samiruddin, his minor sons and certiin members of the Muslim public 
brought Suit No :90 of 1915 against Aberjan Bibi and other parties to 
Suit No. 36 of 1¢12. Badtruddin was imple.ded asa defendant on the 
g ound that a pırt of the wakf property hid been transferred 1o him. 
Abdul Alim Ab:d was impleided asa pro forma defendant who was 
interested in supporting the wakf. The plaintiff in this suit payed for a 
decliration that the decree in Suit No 36 of 1912 be set aside as fraudu- 
lent and qollusive, that wikfaunis executed by j and U in 188) and 1908 
were valid, that the p op rty in suit was cover21 by those wakfnamas 
and that Sumiraddin and Aberjin Bibi were mutwalis of the said pro- 
perties. Sim’rudtin als) asked fur joint pos.ession of those properties 
with Ab rjan Bibi. 

The iss es 1ais-d in this suit were: “ Wasa vilid wakf created by any of 
the Touw'iatnams referred to in- the plaint? And “ Was the second 
Towhatnam of Javad docunent 2? Could it operate in the face cf 
the first Towl'atnam ? 


The suit was dis.nissed, the Court holding that the wakfnamai were invalid. 
An appeal against this decision by Samirullin was allowed to be with- 
drawa on his application 

Ablal Alim Aved died or t7th Muy, 19°8, after executing a Will on the 
lita May, 19:8, by which he appointed Md. Fateh Nis.b, ‘the appellant) 
to suéceed him as mutwali after his death. 

Fateh Nusib sisgeele! ia ob ihing possessio1 of the properties in suit 
a ter Abid Alim Ab 'd's death and had leased a portion of this property 
to the International Tyres and Motors Limited oa th: 30th July, 1929 
with the result that the plaintiff fir n were u rible to d:tain possession of 
the disputed property. The plaintiffs therefore sued for possession. 
They alleged that their title to the property in siit was acyured by 
adverse possession, that the property was not wakf property as claimed 
by Fateh Nasib, mutwali and Fateh Nasib could not claim to be in posses- 
sion thereof as mutwa‘i: 

Held, that wakfnamas were valid 

That in the wak’nama executed by U in 1903, the benefit to charitabie 

“and religious purposes should be r-gird:d as substantia’, as the trust 
being active one, petty suary give: to members cf the family as 
remunerition for their trouble, form*d pirt of the expenlt:rè on the 
charitable object 

The intention of U in the wakfnama of 1908 bzing trat persons men- 
tioned therein should receive allowance, if any surplus was available after 
meeting the exp2nses of the mosqie and other expenses and for their 
lives only, o1 their deith the wakf would benefit to the extent of any 
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Sult for ojoctment—(Conta.) : 
money saved , by non-payment of the allowances. The residue was only. 
given to the family : ; 

~ Held, that the amount of - money to be spert on charity not being fixed, 
the effect of the deed was not to give the property in substance to 
-the family. ` 

In order to see whether the doctrine of res-judicata may be invoked ina 
subsequent suit by persons whose predecessors had been impleaded as 
co-defendants in a previous suit or who were themselves co-defendants in 
such previous suit, the following points should be considered :—{A) 
What was the relief claimed by the plaintiff in the previous syit? (B) 
Were the co-defendants proper parties to the suit 2 (C) Was there a 
confict of interest between them ? (D; Was it necessary to decide that 
conflict in order to give the plaintiff the relief that hecliimed ? Was 
the question in issue between the co-defendants actually decided 9 

Though the wakfs were valid, the decision in Title Suit No. 190 of 1915 
to the effect that the wakfs were invalid, operated as res judicata between 
the parties to the present suit, for the following reasons :— 

(a) The question as,to the validity of wakf was directly and substantially 
in issue in both suits ; it was not only between Samiruddin and Aberjah 
Bibi, but also between Abdul Alim Abed and Aberjan Bibi, whose 
interests with regard to this matter were conflicling and the plaintiffs in 
the present suit claimed under Aberjan Bibi and Badaruddin Ahmed and 
as Fateh Nasib claimed to represent the interests of the wakf by virtue of 
the Will, he claimed under Abdul Alin Abed and derived his title 
from him. 

Moreover, Abdul Alim was litigating bona fide in a representative character 
on behalf of the wakf in Suit No. 190 and Fateh Nasib was claiming 
under him within the meaning of Explanation VI to section 11 of the 
Code of Civil Procedure. They were litigating under the same title 
though Abdul Alim was a prospective mutwali and Fateh Nasib to bea 
de facto mutwali. -Their position was analogous to that of pre:umptive 
and actual reversioners. 

(b) The fact that persons from whom the principal parties to the prescnt 
suit derived their title were co-defendants in Suit No. 190, did not pre- 
clude the plaintiffs in the present suit from contending that the decision 
in Suit No. 199 that the wakfs were invalid operated as res judicata, 
the relief claimed in the previous suit being declaration as to the validity 
of wakfs; in that Abdul Alim Abed wasa proper party in that, suit 
(Suit No. 1¢0) as he was interested in maintaing the validity of U's 
wakfnamas ; in that there was'a conflict of interest between Abdul Alim 
Abed on the one hand and Aberjan Bibi and Badaruddin Ahmed on the 
other, the former being interested in upholding the validity of the wakfs, 
while the latter were contending that the property covered by the wakf- 
namas was secular; in that there was a necessity for deciding the issue 
in regard to the validity of the wakfs and the q ‘estion in issue with 
regard to the validity of the wakfs between Abdul Alim Abed on the one 
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hand and Aberjan Bibi and Badaruddin cn t>e other was actually 
decided. ` 

(c) That ‘the Court which decided Suit No. 199 was competent to try the 
present suit and the question with regard to the validity of the wakfs was 
finally decided in the former suit: 

Heid, that it was immaterial that no express issue was framed in Suit 
No. 190 with regard to the rights of Abdul Alim Abed in respect of 
the wakf estale, as it was clear from the pleadings in that suit that on 
the question of the validity of the wakfs his interest was ; identical with 
that of the plaintiffs. 

That Abdul Alim was not.prejudiced by the withd:awal of appeal preferred 
against the decision in Suit No 1g0 and that he should Fave appealed 
separately against the decision. 

No adjudication on a point with reference to ‘ehh a Court has n^ juris- 
diction can operate as res judicata. 

Where a several issues were framed, the decision on each issue which 
supports the ultimate decision in the case must be regarded as 
res judicata between the parties to the suit. 

If a decision on the issue does not support the ultimate decree, such deci- 
sion cannot operate as res judicata between the parties to the suit. 

A Court can grant a declaration as to validity of wakf or the bona fides of 
the plaintiff's suit, if the plaintiff be abl; to establish his case, though 
some of the reliefs claimed could only be granted in a properly consti- 
tuted suit under section g2 of the Code of Civil Procedure. 

Even if the property in suit was originally wakf property by virtue of 
wakfnama executed by U in 1408, it nevertheless passed into the posses- 
sion of Aberjan Bibi as secular property on 2nd March, 1913, and from 
that date until 1928, when Fateh Nazib admittedly succeeded in getting 
into possession of the property, Aberjan Bibi and her successors-in- 
interest remained in contimuous possession theieof in the assertion of 
title hostile and adverse tothe wakf esta:e. Their title therefore was 
perfected in 1925 with the result that the title of Fateh Nasib of any 
other person who sought toclaim this property as wakf property was 
extinguished under section 28 read with article 144, Schedule I of the 
Indian Limitation Act. 

Article 134B of the Indian Limitation Act was not applicabie in this case 

© as Aberjan Bibi never accepted the mutwaliship nor entered into posses- 
sion of disputed property as a mutwali and did not transfer the property 
to Badaruddin in June 1913 asa mutwali of wakf estate. She transferred 
the property as secular prop:rty and could not be regarded as being under 
any fiduciary d.sability in th: matter of passeseing adversely to the 
wakf estate. 

That under article 144, Schedule I of the Indian Limitation Act, limitation 
runs from 2nd March, 19:3, the date of delivery of possession to A berjan 
Bibi, and not from date of her death or from the date of removal from 
mutwaliship. 
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The possession of Aherjin Bibi and her successors with effect fron aid 
March, 1913, had b eĘıof a nature and chiricter sufficient to result in 
the p'rfection of their title before Fateh Nasib got possession. 

Tre proper test to bẹ applied ina cas2 of poss'ssion in assertion of title 
host'tle to the wakf property is whether the predecessor of tho pliintiffs 
fora p riolof twe've yews or more exercised sich dominion over the 
property in sait asto justify an inference of fact that they were in 
possession of the whole [tis mot necessary thit they shoul! peo-e 
affirnatively that their predecessors hid actually been in physical posses- 
sion of every squire inch of this hind, bat it shoid be consid red 
wae.her the acis of possession which hid bzen proved would legitimately 
shov that the predecessors of th: plaintiffs hid enjoyzd do ninion 
ovor this prope.ty in the minner in which such dsminioa is narmil'y 
exercised. 

In a case which relates toa compact piot of iani, part of which hil bem 
let ont to tenan's and part of which was vacant, it would be sufficient 
for th? p'aintiffs to show that for a periol of twelve yer, or more their 
predecesso-s hel the tenanted land through tesants who nadeattorned 
tə them or throigh Le:nsezs whom they hil permitted to ramin on the 
land, and'that .n respect of uateninted pad, they had as eted their 
possession from tine_to time in som? suitab'e manner, for instance, by 
taking or sellng the produce of such lind, Mere interference with thvir 
possession by the rightful ovner woald not bə sufficient to show thit 
they had bzen dispossessed unless such interference had resulted in their 
being definitely owted from any portion o: the land. Even if they 
had been dispo.sessed fiona certain portion of the land by another 
trespasser and ultinntely recover:d possession, such dispossession would 
not be deemed to cons‘itute a break in their po:session : Fateh T a3ib 
v. Swarup Chand Hukum Chand (Firm) _ 


Suit for ejectment, wh» can maintain ; se? Ejectment, suit for... ee 


Survivorship, devolution ‘i ty—Constitution A, Concurrent List, List I, 


Sshedule VIL; see Ultra vires es 
Tenancy, determination of—Notice, service of—Notice by whos to be 


served ; see Ej ctment, suit fos vee 
——_-- ——,, if an annual one—"ise in rent of certain agricultural tenancies at 


some tazen place ; see Ejectment ose vas: 


— —--—, if governed by Bengal Tenarcy Act—Ten incy consisted partly of |- 


agricultural and partly of homeste:d land—Nature of original tenancy ; 

sce Ejectment “ 
- —, if permanent—Tenancy for agricu'turu purposes ; see Ejectment 
Tenant—Beng ul Non-Agricultural Tenancy Act (IX B. C. of 1540), 
* Section 2—Non-azricultural tenant’, definition—Tenant with respect ta 





land and b itidings. 
Where it appeared that a tenant wasa tenint both in respeet of land and 
* buildings that world he sufficient to exclud: him from the definitio, of 
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Tenant—(Conid): , 

‘non-agricultural tenant’ in Section 2 of ihe Bengal Non-Agr:cultural 

Tenancy Act inspite of the fact that such tenant erected three edchala 

sheds on the land. Ajit Kumar Das v. Anukul Chandra Basu ... 
Status af —Jete—Rai aż. 

A Dowl Kabuliat, a confirmatory lease, was execute] on 23rd jaista, 1259, 
li. e , before the passing of present Bengal Tenancy Act) by the defen- 
dani’s predecessor, a Rajbansi by caste and a jotedar by pro‘ession, in 
“avour of plaint:ff’s predecessor in Rangpur. It did nct clearly indicate 
whether the tenant was to cultivate the land himself or ] ase it to œ hers, 
but stated that b-sides enjoying the lands in raiyati right the tenant 
would have no right of sale or transfer without the consent of the land- 
lord and there were furth+r restrictions on his right to cut and appro- 
priate trees At the inception of the tenancy the area was considerably 
less than 100 b’ghas. He was describyd asa_ settled riayat in the C. S. 
Records, i 

Held, that az the plaintiff was not able to-rebut the presumption arising 
from C. S. Records, the defendant should be regarded as a raiyat and not 
a tenure-ho'der : 

The word ‘jote’ is not conclusive on the question of status of a tenant. 

The word ‘raiyat? may with referense to the co :text m2in a tenant generally 
and not necessarily a cultivating tenant, Surendra Mohan Sardar v. 
Nagendra Chandra La’ iri 

==—--— possession of, na‘ure of ; sce Adve:se possession ove ia 





3 status of—Finding in previous suit for ejectmen!—Sub sequent suit 
for has possession after declaration of tit e ; see Aiverse possession a 
»——-——, when can hold possess‘on adversely to h's landlord ; see Adverse 
possession ae ae 
Thak and Revenue Survey Maps~Bornvary ; sce Boundary dispute 
Thing done with intent to carry out the statute ; see Damages, suit fer 
Title toa parcel of land pro.ed—Failure to piove excl:sive tide to the same 
by partition —D cree for joint possession ; see Possess’on one 
Transfer of Property Act, Section 55—Anomalous merig ge—Co bination 
“+. of usufructuary and mortgage by corditional s le—Mortgagec’s right to 
sue for debt ; sze Mortgage Ses ved 
Trust fud paid with authority to invest in his busines.—Discharge by payee 
of overdraft with the bank ; see Limitation aul toe 
Truste2, dismissed, when to be discharged-Accounty ; see Suity, maintain- 
abili:y of see 
+-————, when can sue for accounts against co trustee—Claim jor restoration 
of trust fund ; see Suit, maintainability of isa 
Ultra vires—Hindu Women’s Rights to Property Act (X vi. or 797, if 
property passed—Change nf powers of Legislature—Hindu Wenen’s 
Rights to Property (Amendment) Act (XI of g3S)—Succession to agri- 
cultural land in Governor's Provinces— Proferty’—Fresumption—Lepis- 
lature with limited and restricted powers using wide and general word 
s=leg-slature; if intends to exceed jurisdicticn—kight of a Chamber of 
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Legislature to discuss a Bill laid before it—Cour?, if can interfere— 
Devolution by survivorship of preperty other than agricultural land— 
Constitution Act, 1935, Schedule VII, List III (Concurrent List) No. 7— 
Remedial statute—Beneficial construction. 

The Hindu Women’s Rights to Property Act, 1937 was properly passed, 
The Indian Legislature which was in existence immediately before the 
coming into force of Part II! of the Constitution Act continued in 
existence after that date and was in all respects the same Legislature, 
though its legislative powers were no longer as extens've as they had 
previously been. It is immaterial the powers of the legislature changed 
during the prssing of the Bill fromthe Legislative Asscmbly to the 
Council of State, Whether the Act was in the compe'’ence of the 
Legislature, must be determined with reference to April 14, 1937, 
when it received the assent of the Governor General and to noae other 
date. ‘ 

The word ‘property’ ia the Hinda Wowwen’'s Rights to Property Act, 1937" 
means property other than agriculturel land. Hence no part of the Act 
was beyond the Legislature’s powers. The presumption is that the 
Legislature used the word ‘property’ with reference to that kind of pro. 
party with respect to which it is competent to legislate and to no other. 
The general presumption is that the Legislature does not intend to 
exceed its jurisd’ction. 

The general words in a statute are to be construed with reference to the 
powers of the Legislature which enacts it. - : 

Cases referred to. 

The Hindu Women’s Rights to Property Act, 1937, and the Hinda 
Women’s Rights to Property (Amendment) Act, 1938, ʻa) do rot operate 
to regulate succession to agricultural land in the Goyernor’s Provinces ; 
and (b) do operate to regulate devolution by survivorship of property 
other than agricultaral land. 

The subject of devolution by survivorship of property other than agricul- 
tural land is included in entry No. 7, List III, the Concurrent List of 

~>  €chedule VII of the Constitution Act, 1033. ; ž 

The Hindu Women’s Rights to Property Act, 1937 isa remedial Act and 
onght to receive a beneficial interpretation. 

If the restriction of the general words to purposes within the power of the 
Legislature would be to leave an Act with nothing or next to nothing in : 
it, or an Act different in kind and not merely in degree, from an Act in 
which the general words were given the wider maning then the Act as 
a whole is invalid. If the Act is to be upheld, it must remain, even 
when a narrower meaning is given to the general words “an Act which 
is compiete, intelligible and valid and which can be executed by itself.” 

Cases referred to. - 

The question whether either Chamber of Legislature has the right to 
discuss the Bill laid before it, isa domestic mattcr regulated by the 
rules of the Chamber, as interpreted by its speaker, and is not a matter. 
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with which a Court can interfere, or indeed on which it is entitled to 
- express any opinion. The only function of a Court is .to pronounce 
upon the Bill after it has become an Act. In re: Hindu Women’s 
Rights to Property Act and Special Reference Govt. of 
India Act, ene is 
=—— Madras Agriculturists Relief Act (Mad. Act IV of 1938), Secs. 
7» 8, 19—Debt due on promissory note—Debt merged in decree— 
Negotiable Instruments Act (XXVI of 1881)—Rule of construction. 
Held by Majority (Sulaiman, J. dissenting) :, The Madras Agriculturists 
Relief Act, 1928 is intra vires of the Provincial Legislature. 
-As the debt due on promissory note is merged in decree, no opinion is 
expressed on the questions whether the Madras Agriculturists Relief 
Act, 1938 is invalid in part, in so far as it did or might affect promissory 





notes or that it ought to be construed as not applying to promissory 
notes at all. . 

Per Sulaiman, J: The Madras Agriculturists Relief Act, 1938 being 
repugnant to the existing Indian Law relating to promissory notes, which 
is exclusively a Federal subject, is void to that extent. 

There is nothing in the Madras Agriculturists Relief Act, 1938, which 
really conflicts with any provision of the Hindu law. If the interest on 
the loan taken by the father can be cut down under some existing law 
so as to benefit the father, the son can equally take advantage of that 
relief, i 

Any repugnancy to the Contract Act is cured by the assent of the Gover- 
nor-General ; and further as usurious law loans came within ‘money 
lending’, any conflict with the Usurious Loans Act (Act X of 1918, as 
amended by Act XXVIII of 1926) (which wasa Central Act) alone is not 
material. f s 

Per Curiam: The principles laid dewn by the Judicial Committee for the 
interpretation of two sections of the British North Act (viz Sections 91 
and 92), should be a guide for the interpretation of similar provisions in 
the Government of India Act, 1935 (viz, section 100 (1) and 100 (3)). 
The rule of construction is that general language in section 100 (3) yield 
to particular expressions in section roo (1), where the latter are 
unambiguous. l 

In order to see whether an Act is in respect of a particular subject men- 
tioned in Lists I, H and III of the Government of India Act, 1935, one 
must look to its true nature and character and to its ‘pith and substance’. 
A. L. S. P. P. L. Subramanyan Chettiar v. Muttuswami 
Goundan an wa 

Under-raiyat—Land, homestead, within a Municipality—Land taken for 
purposes of: residence—Land forming part of raiyati holding; see 
Ejectment vee . eee 

Union Board—Swit for recovery of possession of land vested in it—Indian 
Limitation Act (IX of 1908), Schedule I, Article 144 or 146A, applica- 
bility of. 
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Union Board—(Contd.) : . 
Article 146A of Schédule I of the Limitation Act contemplates prior posses- 
sion of the land by.the local authority and applies only’ where the local 
authority-suing-has been dispossessed or has “discontinued in possession 

by reason of any act by the defendant. 


So where.it was found that at the date a Union Board was created the 


possession of the disputed land was with the defendant a suit. for 
recovery of possession of such land by the Union Board asa public road 
comes within the operation of Article 144 but not under Article 146A, 
Schedule I of the Limitation Act. Dhajadhari Ghosh v. The Union 
Board of Kendragaria sve aes 
Wakf immovable property, if subject to law of limitation ; sze Limitation ... 
property, if and when can be alienated ; see Limitation ... 
property, possession of, when adverse ; see Suit for ejectment, 
Wakinama, if valid—Benefit, if substantial—Petty salary given to members 
of the family as remuneration ; see Sait for ejectment j es 
—s; if valid Family receive the residue after meeting the expenses 
for religious and charitable purposes—Amount of money to be spent on 
charity not fixed ; see Suit for ejectment wee: 2 a 
Worship, cult of—Presumption—Shabait, descendants or nominees” of 
founder—Private endowment ; see Religious endowment «e a 














Worshippers, rights of, stand or fall with the wakf character of the pro- 7 


perty ; see Limitation tee wee 
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Vaijayantappa Shirasappa Ijari v. Anasuya loai, L. R. Tigao] 
Bom. 361 

Vaman Ravji Kulkarni v. Nagesh Vishnu Joshi (1990) LL. R. 
[1940] Bom. 426 

Vattipalle Eswariah v. Vattipalle Rameswarayya (oaii: L. R. 
[1940] Mad. 765 F. B. as 

Varirbhai Sultanbhai Tumboli v. Gadmal Nathmal Marwadi 
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NOTES OF CASES. 


Gaya Prosad v. Ram Charan. 


‘Civil Procedure Code (Act V of 1908) Order 21, rule PARCIO 
varying the terms of the decree. 


A compromise between parties varying the terms of the final 
decree was not recorded by Court. On. appeal : 
Held [per Bennet and Verma, JJ.}—that the parties can make 


such compromise and that the Court can record such compromise 
under Order az, rule 2, 


S. C. 





Dhaneswar Nath Tewari v. Ghanshyam Dhar Misra. 


‘Civil Procedure Code (Act V of 1908) Section 151—Inherent power 


to grant injunction—Order 39, rule 1. 


Ghanshyam filed a plaint and applied for leave to sue as 
‘pauper. A month later he filed an application for an injunction 
on Dhaneswar restraining him from damaging or alienating the 
property in suit{which was granted On appeal: 

Held [per Bennet and Verma, JJ..}—that apart from Order 39 
‘Of the Code, the Court has ample jurisdiction to grant such 
injunction. 
zc 


Allahabad Bank, Limited v. Gulli Lal. 


Fixed deposit in a Bank at one branch demanded at anothee branch 

—Civil Procedure Cade (Act V of 1908) Section 20(¢). 

One Nandlal while in Bareilly made a fixed deposit with the 
Bank in its Agra Branch. His sons Gulli Lal and others demanded 
‘payment of the money at Furrukhabad where Nandlal died. The 
trial Court at Furrukhabad dismissed the suit for want of juris- 
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I. L. R. (3940} 
All. 190. 


1939- 
Naya 
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diction whereas the ‘appellate Court held it had jurisdiction, On 
appeal ; 


Held [per Bennet and Verma, 77,)—that the general rule that 
“debtor must seek the creditor” has'no application to a limited 
company such as Bank etc, and that the place of repayment 
‘depends on the Bank’s contract with the depositor contained in 
the receipt granted by it, 


Bhagwati Prasad v. B. B. and C. I. Railway. 


Indian Railways Act (IX of 1890), Section 47—Coaching Tarif, 
rule 23—Railway's. right to correct undercharge in contract by 
station-master. š - 


-Bhagwati Prasad paid Rs, 275 for a special train as demanded 
by the station-master as per contract but he had to pay Rs. 320 
more to the Railway authorities for recovery of which he sued 
the Railway. The suit was dismissed. On revision; 


Held [per Rackhgal Singh, J.|~that «the station-master as 
agent of the principal vis, the Railway was empowered only~to: 
make contract for supplying the train and carrying the passenger 
on payment of correct fares mentioned in the coaching tariff which 
the Railway has a right to demand if under-charges are made- by 
its agent. 


S, ©. 


Mathura Das v. Narain Das. ` = l 


3 


Code of Civil Procedure (Act V of 1908), Order gr, rules 17, 50: ; 


An appeal was dismissed disallowing appellants prayer for 
adjournment for his counsel’s unpreparedness. On appeal from the 
order rejecting the application for restoration ; © ë 


Held [per Bennet and Verma JJ. .]—that it was dismissed under 


rule 30 and not. rule i7 and that no application for restoration: 
lies, i i fe 
Mohammadi Husain v, Chandra (1) dissented iow 

S. C, k S . oh s s E 


(1) (1937) A. L. J. 174. 
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Becharam Baburam (Shahabad firm) v. Baldeosahai 
Surajmal (Meerut firm). 


Code of Civil Procedure (Act V of 1908), section 151 


A commercial agreement between the two firms provided inter 
alia that either party shall file suits, if at all, at Meerut. The 
Shahabad firm sued the Meerut firm at Ambala who then sued the 
former in Meerut on same account and an injunction was issued for 
stay of Ambala suit, On revision : 

Held [per Bennet and Verma J].|—that although section ro 
or Order 39 may not apply to this case, the Meerut Court had in- 
herent jurisdiction to act ex debito justitiae and to issue injunction. 


S. C, 





Chhotey Lal v. Sri Thakur Gopalji, 


Power reserved by joint founders of debutter to alter line of succession of 
Shebaits, if personal or annexed to office. 


Murli and Surajmal executed a debutter deed which provided 
that after joint exercise of shebaitship it shall “devolve ow our 
descendants......eeor enforcement shall be made according as we 
may think proper and decide in future...” After Murli’s death 
Surajmal appointed one Jagan Chaube in 1901 who after about 30 
years of shebaitship appointed Chhotey Lal in 1932. The present 
1937 by the heirs of the founders was decreed. On appeal ; suit in 

Held [per Zgal Ahmad and Bajpai 7].|—that the power to alter 
succession was a personal one and not annexed to the office of 
shebaitship and hence could not be exercised by the survivor 
of the joint shebaits and that every wrongful transfer of shebait- 
ship furnished a fresh cause of action even if the previous shebait 
appointed illegally continued in office for over twelve years 
(30 years), 

S, C. 





Bhan Datta Upadhiya v. Tulsa Kuar. 


Execution temporarily stayed—A pplication for revival unnecessary—a 
Limitation Act (1X of 1908), article 181-—Code of Civil Procedure 
(Act V of 1908), Order 31, rule 29. 

The execution against Tulsa was stayed pending her civil 
suit which was dismissed on 14th June, 1932. An application for 
reviving the execution proceeding made on 2gth July, 1935, 
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was dismissed as time barred by the lower courts, On second 


appeal ; 


Held [per Zhom C.J., Allsop and Ganganath J].J—that the 
execution proceeding was pending and was temporarily stayed and 
that the application for reviving it being unnecessary did not come 
under Limitation Act, 


5. C. 
t 





Nathi Lal v. Sri Mal. 
Partnership Act (1X of 1932) sections 4, 69. 


Nathi Lal’s suit against Sri Mal for his loss suffered ina single 
transaction was dismissed under section 69 asthe partnership was 
unregistered. On revision ; 

Held [per Ganganath J.]}—that a single transaction or venture 
does not amount to ds siness in section 4, that registration was 
unnecessary as the cosharers did not constitute a fartnership and 
that the suit was maintainable. 


S. C, 





Saharanpur Grain Chamber Ltd. v. 
Maharaj Singh. 


Advocate consulted by one party, if can appear Jor opposite party— 
Bar Council Rules, rule 3. 


The company consulted Maharaj Singh, an advocate, but filed 
the suit through another counsel. The advocate appeared for the 
defendant and the company then applied for restraining him from 
doing so which was refused. On revision: 


Held [per Tom C. 7.|—that the advocate is entitled to appear 
for the defendant as the plaintiff company did not impart any con- 
fidential information to the advocate. 


5, C. 





Commissioner of Income-tax v. Indra Sen Raizada. 


dncome-tax Act (XI of 1922), sections 4 (3) (vii), Ó, 2g, 66. 

Indra, owner of a lucrative moneylending and jewellary business, 
owned a few racing horses and kept a “racing account”, the 
losses wherein he wanted to set off against his profits in the 
said business, which was disallowed. A reference was made to 
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High Court in the form of questions without giving detailed mate- 
rials regarding racing : 

Held [per Bajpai and Braund JJ., Iqbal Ahmad J. dissen- 
tiente]—that on the unsatisfactory details placed in reference before 
the court, the racing transaction did not constitute “business”, 
“profession”, “vocation” or “occupation” under section 4 (3) 
(vii) or “other sources” in section 6 as it was not a commercial 
enterprise but a private hobby and hence he was not entitled to 
set off, 

Graham v. Green (1) not followed. 

S, C. 


(1) [1925] a K. B. 37. 


Muhammad Isa v. Nazim Husain, 


Defamatory statement by witness—Code of Criminal Procedure (Act 
V of 1898), sections 195, 198, 476. 

The complaint by Isa against Nazim under section 500 of the 
Penal Code for making statements defamatory to him in a criminal 
case before a magistrate, was dismissed as it was not made by the 
judicial officer concerned. On revision: 

Held [per Rackhpal Singh ].}—that Isa can prosecute Nazim as 
the sanction of Court is unnecessary and that the Court itself can- 
not make any complaint. 

S. C. 





Lachhmandas Chhiddulal v. Babu Lal. 


Code of Civil Procedure (Act V of 1908), section 55 (4). 


The decree-holder put in a petition for realising security from 
Babu Lal, the surety for a judgment-debtor, whose petition for 
adjudication as an insolvent was dismissed, in execution ‘wherein 
the said debtor subsequently entered appearance but it was dis- 
missed by the lower Courts after contest by the surety. On second 
appeal : 

Held [per Bennet and Verma JJ.}—that as the judgment-debtor 
has satisfied one of the two conditions in section 55 (4) viz that he 
applied for adjudication as an insolvent the security cannot be 
realised and that the Court has a discretion under that section to 
grant or refuse the decree-holder’s prayer. 


S G 
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Asharfi Singh v. Chandrika Prasad Kuari. 


1940. Specific Relief Act (I of 1877), Sec. 54. 
i, L. R. [1940] The suit by Asbarfi against Rajmata Chandrika Prasad Kuari, 
AI 85. a tenant ofan agricultural holding at fixed rate under bim, for 


demolition of her temple and building erected thereon and for 
perpetual injunction was decreed by trial Court but dismissed in 
appeal. On second appeal $ 

Held [per gal Ahmad and Bajpai, JJ.}—that the suit is 
cognisable not by revenue Court but by Civil Court under Section 9 
of the Civil Procedure Code, that Asharfi was entitled to a manda- 
tory injunction for demolition and perpetual prohibition. 

Kashi Kahar v. Asharfi Singh (1) dissented from. 
S. C, 


(1) ILL. R. [1938] All. 724. 





Mohan Lal v. Gopal Lal. 


1940. Will—Life estate to daughter then absolutely to daughter’s son. who 
I, L. R. [1940] predeceased the daughter— Succession. 
Alb 300, One Babu Ram made a Will bequeatbing his property to his 
daughter Janki for life and then to her son Sita Ram absolutely 
with the provision that the legatees or their heirs shall not be 
entitled to transfer the property. Sita Ram predeceased his 
mother after testator’s death, After Janki’s death, the suit by 
Mohanlal, the reversioner, against Gopal Lal, the heir of Sita 
Ram, was decreed by trial Court but dismissed in appeal. On 
second appeal : ; ; 
Held [per Bennet and Verma, JJ.]—that Sita’ Ram had a 
aa g vested and transmitable interest which was postponed till after 
on Janki’s death and that Gopal would take the property. 
S C 


— y ` 


Emperor v. Ganga Ram, 


1940. Code of Criminal Procedure (Act V of 1898), See. 307 —Reference 
LL RTI 40] of the whole case comprising some charges triable by jury and 
All. 365. Some with assessors. 


The accused were charged under Sections 435 (damage. by 
firetriable with assessors) and 454 (lurking house trespass and 
house-breaking) of the Penal ‘Code and the Sessions Judge without 
recording any judgment but disagreeing with the jury who acted 
also as assessors referred the ‘whole case to High Court 
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Held [ per Collister and Braund, J].\—that the words ‘ charges 
on which such accused has been tried” in Section 307(2) of the 
Code of Criminal Procedure mean “tried by jury” and that the 
Judge should have recorded judgment for charge under Section 435 
and referred the case only for charge triable by jury. 


Ss. C 





Belo v. Parbati, 

Transfer by a woman—Presumption—Transfer of Property Act 

(ZV of 1882) Sece 6(h)—Past cohabitation not an unlawful 
consideration. 


Munno, a widow, mortgaged a property to one Lachhman who 

assignéd his rígbts to his mistress Parbati whose suit for sale thereof 
was decreed. On second appeal : 
:> Held [per Bennet and Verma, JJ.]—that the party disputing 
the validity ofthe mortgage has to prove that the mortgagor Hindu 
lady was a limited and not a full owner and that assignment of 
iba seats in consideration of past cohabitation is valid. 


S, C`- 





`? Ramrup Rai v. Firm Mabadeo Lal Nathmal, 
Code of Civil Procedure (Act V of 1908), Or. 21, rules 58, 63. 


In execution by the firm, Ramrup’s claim as vendee of the 
judgment-debtors was allowed without contest by the firm whose 
suit thereafter. under: rule 63 for a declaration that Ramrup’s 
purchase was a farzi and fraudulent transaction and that the pro- 
perty was liable to attachment and sale, was decreed with costs, 
On appeal ; 

Held [per Harries, C. J. and Manohar Lall, 7.\—that an admis- 
sion of or consent to a claim under rulè 58 in summary proceed- 
ings in execution does not bar the plaintiff’s right to contest the 
matter by a suit under rule 63. 


S. C, 





Becharam Mallick v. The Khas Joyrampur Colliery. 
Workmen's Compensation Act ( VIII of 1923), section 3—Actident 
while travelling in employers bus. 


_ Becharam an employee of the colliery met with an accident 
while on his. way to duty ina bus of the colliery which had na 
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obligation to provide it and was awarded compensation, „On 
reference ; 

Held [per Harries, C. J. and Chatterji, 7.\--that the workman 
wag not injured in course of employment and was not entitled to 
compensation, 

The English cases on this point discussed. 


5 C. 


w 





Prabhu Ram v. Maharajadhiraj Sir Kameshwar 
Prasad Singh Bahadur. 


Landlord mortgagee purchasing half the tenure, if can proceed against 
the other half in execution of vent decreeTranster of Property 
Act (IV of 1882), sections 60, 82—Code of Civil Procedure (Act 
F of 1908), section 47. À 
The landlord mortgagee of half the tenure purchased it subject 

to a charge for bis rent cecree against the whole tenure and applied 
for execution of the whole of the rent decree against the other half 
owned by Prabhu Ram. The Munsiff allowed execution for the 
full amount which was reduced to half on appeal. On second 
appeal : 

Held [per Rowland and Chatterji, JJ.}—that the auction- 
purchaser of half the tenure by decree-holder landlord extinguished 
half the decretal debt and execution forthe remaining half be 
allowed against the other half of the tenure. 

Nripendra Nath Chatterjee v. Kuldip Misra (1); Sailaja Prasad 
Chatterjee v. Gyani Das (2) and Haradhon Chattoraj v. Kartik 
Chandra Chattopadhyay (3) distinguished. 


8. C. 


. (1) (1938) L. L. R. 17 Pat. 694 F. B. 
(2) (1912) 18 C. L. J. 29. 
(2) (1902) 6 C, W. N. 877. 





Upendra Nath Basu v. Pandaya Gulab Sarkar, 


Code of Civil Procedure (Act V of 1908), section 122, order 21, 
rule go—Amendment of rule go by Patna High Court, if 
ultra vires, . 5 
Upendra, purchaser of a mortgaged property offered security of 

immoveable property instead of the deposit, under order 21, 

tule’99 proviso (b) as amended by Patna High Court, of the 1234 


a 
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per cent. of the proceeds of the sale in execution of the mortgage 
decree, fcr setting aside the sale ; but this was rejected. On appeal, 
it was referred to Full Bench ; 

Held [per Wort, Dhavle,. Verma, Manohar Lall and Chatterji, 
77-\—that the amendment by Patna High Cout making the deposit 
of 1234 per cent. a condition fcr admission of the application for 
setting aside sale is not ura vires the rule-making powers of High 
Court under section 122, 

[Per Manohar Lall, J.}~The amended rule should not be used 
by subordinate Courts as engine of oppression to litigants and 
security should be dispensed with or should be Cemanded in some 
other form if the circumstances of the case so require. 


S. C. 





Bishun Prasad v. Kamta Prasad Misra. 


Bengal Land Revenue Sales Act (XJ of 1859), section 37—Nature 
of jagirs granted to invalids—Regulations 1 of 1795, XLII of 
1793, Z of 1804. 

A jagir in a mehal granted to an invalidated soldier some time 
before 1800 was acquired by the ancestor of plaintiff Kamta Prasad 
some time in 1872. The mehal was purchased in a revenue sale by 
ancestor of deféndant 1st party in 1930 whose tenant dispossessed 
the plaintiff in 1933. Kamta Prasad’s suit was decreed by Munsiff 
on the presumption that the jagir existed in 1793 and was protected 
from annulment under section 37 of Revenue Sales law. The 
Sub-judge, in appeal, agreed with the Munsifi’s findings except the 
presumption. On second appeal it was referred to Full Bench : 

Held [per Harries, C. J., Dhavle and Manohar Lall, JJ.]—that 
such jagirs are grants in perpetuity by Government as paramount 
power and are governed by Regulations of 1789 and 1793 and are 
not tenures under the zemindar nor the jagirdar his tenant and that 
such a jagir is not liable to be avoided and annulled under 
section 37 of the Revenue Sales Law. 

The Regulations discussed. 

S., C. 





Ramnandan Prasad Narayan Singh v. Chandradip 
Narain Singh. 


Registration Act (XVI of 1908), sections 21, 28—Eoidence Ad (1 of 
1872), section 92. 
Ramnandan the mortgagor was sued on a mortgage comprising 
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properties situate in Gaya but a bit of land in Patna was inserted 
only to eflect registration there. The Sub-judge accepted the 
defence contention but decreed the mortgage suit as the defendant 
was a party to the fraud. On appeal: 

Held [per Hasries, C. J. and Manohar Lali, J. j—thet. ‘the 
mortgage was invalid and that evidence as to intention of parties as 
to the properties meant to be mortgaged or not was admissible, 

Tadian cases of all Courts discussed. 


S. C. 


Hari Prasad Singh v, Lal Behari Saran Singh, 


Bihar and Orissa Public Demands Recovery Act (B. & O. At IV 
of 19t4), sections 7, 26(2), 45, 52 {Cf}. Bengal Public Demands 
Recovery Act (LIL of 1913), sections 7, 20(2), 36, 434 Certificate 
sale of “right, title and interest” of Hindu father, 


“In a certificate sale of a mukrari one of the debtors died after 
notice but before sale. The suit for setting aside sale by his legal 
representatives who were not substituted was dismissed. On appeal 
it was held that only the interest of the debtor and not the whole 
of it passed in sale and that the sale was void in respect of deceased 
debtor’s share. On appeal by transferees from purchasers : 


Held [per Harries, C. J., Dhavle and Manohar Lall, JJ.j—that 
only the rigbt, title and interest of father and not the whole family 
property- pass on certificate sale, that all the debtors must be joined 
to make the sale effective against their sbares and that the sale of 
the share of a debtor who died after service of notice is not null 
and void. 

[Per Manohar Lall, ].)—That a suit by legal representative of 
a deceased certificate-debtor to set aside sale or for recovery of 
possession on the ground of non-service of notice to him brought a 
year after the possession by purchaser is time-barred under 
section 45 of the Act. 

Full Bench decisions of different High Courts discussed. 


S, C 
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NOTES OF CASES. 
Patel Purshottamdas Shambhudas j Bai Dahi. 


Injunction by Pujaris of a tempie against setting up a similar 1939. 
ww 
temple, L L.R. [1940] 
Bai Dahi and others, hereditary Pujaris, of a temple with an Bom, 339. 


idol called “Balia Kaka” in a village, worshipped with offerings by 
pilgrims for cure from pox, prayed for an injunction restraining 
the villagers from erecting another temple of the same name in the 
locality, which was granted. On appeal: 
Held [per Wassoodew and Indarnarayen JJ.J—that an injunc- 
tion should be granted as otherwise it would be an infringement of 
' «, the right of the Pujaris. 
nS C 


Vaijayantappa Shirasappa Ijari v. Anasuya. 
Letters Patent, clause T5—Order excusing delay in filing appeal, if 


appealable, 19995 
On the question whether the order excusing delay in filing a L ay [1940] 
: m . 
first appeal is appealable under clause 15 of the Letters Patent ; si 


Held [per Wassoodew and dndarnarayen J7.|—that the said 
order is not a “judgment” under clause r5 and is not appealable. 
S., C 





Hanmantrao Annarao Kalgi (accused) v. Emperor. 
Code of Criminal Procedure (Act V of: 1898), section 110—Juris- 


ong? 1939. 

diction. =e 

On information from the Sub-Inspector of Police, a notice L ER, api 
under section rr2 was served on the accused who living outside — 


the jurisdiction of the magistrate committed evil acts witbin it. 
The objection by the accused regarding jurisdiction was rejected, 
Qn revision ; 


I2% 


1939. 
am 
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Held | per Beaumont C. J. and Sen 7.)--that since the accused 
was not living witbin the jurisdiction of tbe magistrate at the 
time of information, he had no jurisdiction to proceed against the 
accused. f 
S. C, 


P. J. Rogers v. Shriniwas Gopal Kawale. 


Code of Criminal Procedure (Act V of 1898as amended by Act 

XVIII of 1923), section 561 A. 

The evidence and conduct of Rogers, a Police officer, who 
was a witness in a criminal case was severely criticised by the 
appellate court and these remarks were sent to the Inspector 
General. of Police for proper action. No revision: against this 
decision was taken to High Court but Rogers filed an applica: 
tion under section 561A for expunging those remarks from the 
record ; : 


Held [per Beaumont C. J. and Sen 7.}—that the High Court has 
no jurisdiction to do so unless the judgment is brought in appeal 
or revision before it, 

S. G, 





Emperor v. Sheth Narottambhai Lalbhai. 


Factories Act (XXV of 1934), sections 37, 42, 60 (6) (, i), 72. 

For offences under sections 37 and 42 for allowing workmen 
to work beyond prescribed hours, the Factory Inspector prosecuted 
under section 6o (b) (i) Narottambhai and another, the occupier 
and the manager of Arvind Mills, who by way of defence-made 
a complaint against their cfficer under section JI as the actual 
offender. The two accused were subjected to cross-examination 
by the Factory Inspector and were convicted while their officer: 
was acquitted. On revision the Sessions Judge referred this 
matter on the point whether the cross-examination by the Inspector 
was allowed in law. 

Held [per Beaumont C. J. and Sen J.J—that they can’ be cross- 
examined as accused but that the Factory Inspector has a right 
to cross-examine them when they goto the witness box as com- 
plainants to prove their complaint. 

Government of Bengal v, J. A. Murray (1) referred to. 

S. C 
(1) (1928) L L. R, 56 Calc. 400, 
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Vaman Ravji Kulkarni v. Nagesh Vishnu Joshi. 


Code of Civil Procedure (Act V of 1908), section 10g (r) (i) (2), 
Order 43 rule z (u)—Letters Patent, clause I5 not controlled by 
section Log of the Code. 


Bapuji and Ravji, two brothers executed a possessory mortgage 
of the survey Nos. 32 and 29/3. Thereafter survey Nos. 29/3 and 
32/3 (a part of No. 32) as belonging to Ravji were sold in money 
execution -against him. Then Ravji and his son Vaman, as 
assignees of. Bapuji’s interest, sued for accounts and redemption 
regarding the above survey Nos. alleging that these actually fell 
in Bapuji’s share and that the mortgage was paid off by enjoyment 
of possessors, The lower court dismissed the suit holding that 
Ravji was estopped as the survey No. 32/3 belonged to him. But 
the findings were reversed in appeal and the suit was remanded, 
On second appeal the remand order was confirmed but it was held 
that there was no question of estoppel as Ravji believed Survey 
No, 32/3 to be his own. On Letters Patent appeal ; 

Held (per N. J. Wadia and Lokur J7-\—that section 104 of 
the Code dealing with appeal from subordinate Courts to High 
Court does not control clause 1§ of Letters Patent and that the case 
be remanded for decision on the point whether estoppel operated 
against the plaintiffs, 


S. C. 





Gurunath Balwant Deshpande v. Suryakant 
Dhunderao. 


Ladian Limitation Act (1X of 1908), Sch, T, article 144. 


One Ramchandra Gunderao Deshpande has five sons. The 
defendant No. 4 is the grandson and Nos. 5 and 6 are the great 
grandsons of his eldest son and plaintiffs Nos. r to g are the res- 
pective grandsons of his other sons. In 1877 the eldest son. 
executed a possessory mortgage of a property to the ancestor of 
defendants Nos, 1 to 3 whereby the mortgagee was to pay a certain 
Sum as rent to the holder of equity of redemption which by 
reason of certain awards in Partition in that year fell to the share 
of the other sons, But the mortgagee continued paying rent to 
the said heirs of the eldest son and not to plaintiffs. The plaintifi’s 
suit for redemption was dismissed as barred but decreed in second 
appeal. On Letters Patent appeal ; 


13r 


1939. 
Nd m 
L L. R. [1940] 
Bom. 426. 


1939. 
y- 


I, L. R., [1940] 
Bom, 453. 


Ir 


1939. 
wa 


I, L. R. [1940} 
Bom. 480. 


1940. 
—— 


I. L. R. [1940] 
Bom. 500. 
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Held [per Broomfield and Macklin /7.—that the deed was 
not a lease but a mortgage and that the plaintiffs? right was barred 
by adverse possession. 

S C 
Ramrao Nilkanth Nadkarni v. Shrimant Purnanand 
Saraswati Swami. 


Transfer of Property Act (IV of 1882), section 53A—Unvegistered 
consent decree—Indian Registration Act (XVI of 1908), sec- 
tion 17 (T) (a). x 
By virtue of an unregistered consent decree ina rent-suit filed 

in r919, Ramrao, the tenant undera mudgeni lease granted in 

1842 agreed to pay any increased or additional tax levied on the 

lands and Purnanand’s suit against the tenant in 1936 for the 

amount of punitive tax paid by him to the government was decreed. 

In revision ; 

Held [per Kania J.}—that the consent decree was admissible 
in evidence, not under section 53A of the Transfer of Property Act 
but because it did not require registration under section 17 (1) (d) 
of the Registration Act. 
S, Cs 


Emperor v. Ramji Vala. 


Code of Criminal Procedure (Act V of 1898), sections 423 (2), 439(2)s 
439 (6)—dn a notice for enhancement of sentence whole evidence 
can be looked at. 


Ramji pierced a sharp instrument through the back of a 
school teacher and was convicted under section 326 of the 
Penal Code and sentenced to 3 years R. I. His appeal from jail 
was admitted but a notice for enhancement of sentence was also 
issued : 

Held [per Beaumont C.J. and Sen J.J—-that the Court in a 
notice for enhancement cannot challenge the verdict of the jury 
on facts but can look at the whole evidence for the determination of 
the proper sentence. 


S. C. 
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NEW ENACTMENTS. 


BENGAL ACT XI OF 1940,* 


THE -ADMINISTRATOR GENERAL’S (BENGAL 
AMENDMENT) ACT, 1940. 
[Passed by the Bengal Legislatuve.) 
[Assent of the Governor-General was first published in the Calcutta 
Gasette of the 8th August, 1940.] 
„An Act toamend the Administrator Generals Act, 1913, 
in its application to Bengal, ` 


WHEREAS it is expedient to amend the Administrator Generals 
Act, 1913, in its appliretiod to Bengal, inthe manner hereinafter 
ap pearing ; II of 1913. 
‘Ibis hereby enacted as follows :— 
3 
e (z) This Act may be called the Administrator General's Short title and 
ici Amendment) Act, t940, commencement. 


(2) It shall come into force on such date as the Provincial 
Government may, by notification in the’ Oficial Gazette, appoint. 


2. The Administrator General’s Act, 1913 (hereinafter referred Application of Act. 
to as the said Act), shall, in its application to Bengal, be amended 
in the manner hereinalter provided, 


3. In section to of: the said Act for the — commencing Amendment of sec- 

“Whenever any person” and ending “at ae town”. the ee Act lll 
following shall be substituted, namely :— 
_ “Whenever any person, not being.an exempted person, has died 
leaving assets within Bengal, or being , an exempted person, bas 
died leaving assets within the local limits .of the ordinary original 
civil jurisdiction of the High Court or within any area notified 
by the Provincial Government in this behalf in the Official 
Gazette.” 


‘Published in the Calcutta Gazette, dated the 8th August, 1940, Part Wi, 
page 54. 
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Amendment of 
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Amendment of 
section 45. 
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4, In sub-section fT) of section 11 of the said Act— 


(a) for the words commencing “Whenever any person” and 
ending “the said High Courts” the following shall be substituted, 
namely ;— : 

“Whenever any person, not being an exempted person, has 
died leaving assets within Bengal, or being an exempted person, 


` has died leaving assets within the local limits of the ordinary original 


civil jurisdiction of the High Court or within any area notified 
by the Provinci al Government in this behalf in the Official Gasette" 
and f 


(6) for the words “such Court” the words “the Court” shall be 
substituted, 

5. In section 16 of the said Act for the words “rupees - 
one thousand” the words “two thousand rupees” shall be subs- 
tituted. 


6. In section 32 of the said Act after the words “in the Official 
Gazette, the Ad ministrator Goneral may” the following words shall 
be inserted, namely :— 


“after the lapse of the said three months, or if he is required 
so to do in writing under the hand of the executor or the widow or 
other person entitled to administer the estate of the deceased, before 
the lapse of the said three months,”, 


7. After section 36 of the said Act the following section shall 
be inserted, namely -— 


36A. When a certificate is revoked in accordance with the 

Payment to holder of provisions of section 35, all payments 
certificate before it is made Jona jide under such certificate 
eee to the holder thereof before such revoca- 
tion, shall, notwithstanding such revocation, be a legal dis- 
charge to the person making the same; and the holder of such 
certificate may retain, and reimburse himself in respect of, any 
payments made by him which. the person to whom a certificate or 
probate or letters of administration may afterwards be granted, 
might lawfully have made.” 

8, In sub-section (2) of~section 40 of the said Act after the 
word “payment” the-words “of the amount decreed or ordered by 
the court to be paid” shall be inserted. 


9. For clause (2) of section 45 of the said Act the following 
clauses shall be substituted, namely == 
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“(a) whether the accounts have been audited in the prescribed 
manner, £ 

(aa) whether, so far as can be ascertained by such audit, the 
accounts contain a full and true account of everything which ought 
to be inserted therein”, 


Notes :—This Act amends the Administrator General’s Act 
(Act III of 1913) in its application to Bengal in‘ the following 
respects ;== 


(1) Powers under sections ro and rr of the Act can now be 
exercised whenever any person, not being an exempted person, 
has died leaving assets within Bengal, or being an exempted person, 
has died leaving assets within the original jurisdiction of the High 
Court, or within any notified area. 

(2) Thevalue of the estates administered under the Regi- 
mental Debts Act, 1893 and in respect of which it is not necessary 
for the Administrator General to take out letters of administration, is 
raised to two thousand rupees. 

(3) Anew section, viz. section 36A is added providing that 
all payments made Jona fide to the . holder of a certificate 
revoked under section 35, before such revocation, shall be a legal 
discharge. 





BENGAL ACT XII OF 1940,* 


THE OFFICIAL TRUSTEES (BENGAL AMENDMENT) 
ACT, 1940. 


[Passed by the Bengal Legislature.) 


[Assent of the Governor-General was first published in the 
Calcutta Gazette of the 8th August, 1940.] 
An Act to amend the Official Trustees Act, 19143, in its 
application to Bengal. 

WHEREAS it is expedient to amend the.Official Trustees Act, 
1913, in its application to Bengal, in the manner hereinafter 
appearing ; 

It is hereby enacted as follows = 


1. (z) This Act may be called the Official Trustees (Bengal 
Amendment) Act, 1940. 


*Published in the Calcutta Gazette, dated the 8th August, 1940, Part Ill, 
page 56. 
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(2) It shall come into force on such date as the Provincial 
Government may, by notification in the Official Gasette, appoint. 


-2 2, The Official Trustees Act, 1913, shall, in its application to 
Bengal, be amended in the manner hereinafter provided. 


8. For clause (a) of sub-section (2) of section 19 of the 
Official Trustees Act, 1913, the following clauses shall be subs- 
tituted, namely:— 


“(a) whether the accounts have been audited in the prescribed 
manner, and 

(aa) whether, so far as can be ascertained by such audit, the 
accounts contain a full and true account of everything which ought 
to be contained therein, and” 


Notes :=This Act amends section 19 of the Official Trustees 
Act (Act II of 1913) in its application to Bengal, with regard to 
the contents of the report and the certificate to be submitted by 
the auditor on examining the accounts of the Official Trustee, 





BENGAL ACT XIII OF 1940.* 


THE BENGAL REVENUES (CHARGED EXPENDITURE) 
ACT, 1940, 
è [Passed by the Bengal Legislature] 
{Assent of the Governor was first published in the Calcutta Gasette 
of the t2th September, 1940.) 
An Act to declave certain expenditure to be expenditure 
charged upon the revenues of the Province. 


WHEREAS it is expedient to declare the contributions payable 
under certain enactments, and the grants to be made to certain 
local authorities by the Provincial Government to be expenditure 
charged upon the revenues of the Province; 

It is hereby enacted as follows == 


1. (zr) This Act may be called the Bengal Revenues (Charged 
Expenditure) Act, 1940. 

(2) It shall come into force on the first day of April, 1941. 

2. The contribution payable by the Provincial Government 
under each enactment specified in the first column of the First 
Schedule to this Act, or so much of sucb contribution as is specified 


“Published in the Calcutta Gazette, dated the 12th September, 1940, Part III, 
Page 58. 
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in the corresponding entry in the third column of the said Schedule, 
is hereby declared to be expenditure charged upon the revenues of 
the Province. i 

3, (z) In respect of each enactment specified in the Second 
Schedule to this Act, the Provincial Government shall, in such 
manner, and by such date as it may determine, make in each year 
from provincial revenues, a grant approximately equal, in the 
opinion of the Provincial Government, to the net sum which, by 
virtue of the provisions of section 136 of the Government of India 
Act, 1935, and of the Government of India (Adaptation of Indian 
Laws) Order, 1937, would have been payable in that year to provin- 
cial revenues under that enactment and which, but for the said 
provisions, would have been payable in that year to a local 
authority, 

(2) All grants payable under the provisions of sub-section (T) 
are hereby declared to be expenditure charged upon; the revenues 
of the province, 

(3) The Provincial Government may, by notification in the 
Official Gazette, include in, or exclude from, the Second Schedule 
any appropriate enact ment, 

(4) Toe reference in sub-section(r) to the Second Schedule 
shall be construed as a reference to such Schedule as for the time 
being amended under sub-section (3), 


THE FIRST SCHEDULE, 
(See section 2). 


A PS a aS 














. CONTRIBUTION 
SHORT TITLE, SECTION. PAYABLE. 
I 2 3 
RN ea TR 
Central Act, 
The Dacca University Act, 1920.2}. 47A The whole. 


Bengal Acts. 
The Howrah Bridge Act, 1926... II The whole, 


The Bengal Motor Vehicles Tax 


Act, 1932 ove ase 10 The whole. 


The Albert Victor Leper Hospital 
Act, 1935 see ore 7 The whole, 


ESS ES R 





er 


19% 


Certain grants to 
be made and 
charged. 


26, Geo. $, Ch. 2 


XVIII of 1920. 


Ben. Act IV of 
1926. 


Ben, Act I of 1932. 


Ben, Act IX of 
1935» 


20n 


XXI of 1857. 
I of 1871. 
VIII of 188s, 


Ben. Act IX of 
1880, 

Ben. Act I of 1885. 
Ben. Act Ili of 
1885. 

Ben. Act I of 1893. 
Ben, Act I of 1919, 


Ben. Act V of 
1919. 
Ben. Act VI of 


1919. 

Ben, Act lI of 
1923. 

Ben. Act VII of 
1930. 

Ben. Act XV of 
of 1932. 


Ben, Act V of 1940, 
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THE SECOND SCHEDULE, 


(See section 3.) 


Central Acts. 
The Howrah Offences Act, 1857. 


The Cattle Trespass Act, 1871. 
The Bengal Tenancy Act, 1885. 


Bengal Acts. 
The Cess Act, 1880. 


The Bengal Ferries Act, 1885. 

The Bengal Local Self-Government Act of 1885, 

The Licensed Warehouses and Fire Brigade Act, 1893. 

The Calcutta Hackney Carriage Act, r919. 

The Bengal Village Self-Government Act, r919. 

The Bengal Food Adulteration Act, 1919. 

The Calcutta Municipal Act, 1923. 

The Bengal (Rural) Primary Education Act, 1930, - 

The Bengal Municipal Act, 1932. 

Notes :—This Act declares that the contributions payable by 
the Provincial Government under certain enactments and the grants 


to be made to certain local authorities, shall be deemed to be 
expenditure charged upon the revenues of the Province. 





; BENGAL ACT XIV OF 1940,* 


THE BENGAL JUTE REGULATION (AMENDMENT) 
ACT, 1940, 
[Passed by the Bengal Legislature. | 
[Assent of the Governor was first published in the Calcutta Gazette 
of the 12th September, 1940.] 
An Act to amend the Bengal Jute Regulation Act, 940, 
Jor the purposes and in the manner hereinafter 
appearing. 
WHEREAS it is expedient to amend the Bengal Jute Regulation 
Act, 1940, for the purposes: and in the manner hereinafter 
appearing ; 


*Published in the Calcutta Gazette, dated the 12th September, 1940, Part Jil, 
Page 60. 
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It is hereby enacted as follows :=—= 
1. (z) This Act may be called the Bengal Jute Regulation 
(Amendment) Act, 1940. 


(2) It shall come into force onsuch date as the Provincial 
Government may, by notification in the Official Gazette, appoint. 


2, In clause (7) of section 2 of the Bengal Jute Regulation Act, 
1940 (hereinafter referred to as the said Act), after the word “year” 
the following words shall be added, namely :— 


“but does not include any land on which, with the written 
permission of the Provincial Government or of a servant of the 
Crown authorized by the Provincial Government in this behalf, jute 
is grown in any year for dona fide experimental or demonstrational 


purposes ; ”. 


3. For sub-sections (2) and (3) of section 3 of the said Act the 
following sub-sections shall be substituted, namely :=— 


“(2) The Proviocial Government may, by notification, also 
direct that, in the area specified in the notification or in any part of 
such area, any grower of jute may, within the period, in the manner 
and to the authority specified in sub-section (2) of section 4, apply 
to have entered in the record the nature of any land in his posses- 
sion on which no crop other than jute can be grown. 

(3) The Provincial Government may, by notification, further 
direct that, in the area specified in the notification or in any part of 
such area, any grower of jute may, within the period, io the 
manner and to the authority. specified in sub-section (2) of section 4, 
apply to have entered in the record any land in his possession on 
which, in any one of the three years immediately preceding the 
year specified in the notification, he or his predecessor in interest 
grew jute in excess of the total area of land on which he grew jute 
in the year specified in the notification. ” 


4, In sub-section (z) of section 5 of the said Act— 


(a) in the proviso, after the figure “4” the words, figures and 
brackets “by any grower of jute referred to in sub-section (2) of 
section 3 ” skall be inserted ; and 

(6) after the proviso the following proviso shall be inserted, 
namely :— 

“Provided further that the Collector, on his own initiative at 
any time, or on receipt of an application made in the prescribed 
manner and on payment of the prescribed fee by any grower of jute 
within one year from the date on which the record is so authenti- 


2In 


Short title and 
commencement, 


Amendment of 
section 2 of Bengal 
Act V of 1940. 


Amendment of 
section 3. 


Amendment of 
section 5, 
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Amendment of 
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cated, may examine the final record and if, after such inquiry as 
he thinks fit, he is satisfied that any entry inthe final record is 
incorrect or that any entry has been improperly omitted from the 
final record, he shall direct that the final record be revised 
accordingly, ” 

5. In sub-section (5) of section 6 of the said Act, for the word 
" appointed ” the word “ constituted ” shall be substituted. 


6. In section ro of the said Act— 


(a) in the proviso to sub-section (z), for the words “ such land 
of the holding of such person as ” the words “ the land in his 
possession which ” shall be substituted ; : 

(5) after the proviso to sub-section (z) the following proviso 
shall be inserted, namely :-— ; 

“Provided further that the provisions of this sub-section shall 
apply to the issue of a licence required in consequence of any 
revision of the final record directed under sub-section (z) of 
section § or in compliance with any order made under sub- 
section (r) of section r2”, and 


(c) in sub-section (3), for the word “ person” the words “ ser- 
vant of the Crown ” shall be substituted. 


7. Section rr of the said Act shall be renumbered as subs 
section (7) of section rr, and after sub-section (x) as so renum- 
bered the following sub-section shall be added, namely :— 


(2) if, in consequence of any revision of the final record 
directed under sub-section (z) of section 5 or in compliance with 
any order made under sub-section (2) of section 12, it is required 
to modify any licence, the Collector shall modify the licence 
accordingly.” 

8. In sub-section (Z) of section r2 of the said Act, after the 
words " such licence has not” the word“ been” shall be 
inserted. 

9. In section 18 of the said Act the figures “1860” shall be 
omitted. 


10. In section 19 of the said Act the figures “1860” shall 
be omitted. 

14. In section 23 of the said Act : 

(a) in sub-section (r) after the word “ may” the words “ after 
previous publication,” shall be inserted 

(4) in sub-section (2), for clause (2), the following clause shall 
be substituted, namely s= 
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“(4) the manner of correcting and authenticating the record 
under sub-section (1) of section 5, the manner of applying for the 
revision of the final record, the fee payable for making such an 
application, and the manner of examining and revising the final 
record under that sub-section ” ; and 

(c) in sub-section (3), for the word “ continued ” the words 
“ continues subsequent to such conviction,” shall be substituted. 

Notes—This Act amendsj certain sections of the Bengal Jute 
Regulation Act (Bengal Act V of 1940) in order to make the same 
clearer. It also makes some formal changes, corrects a printing 
mistake in section 12 and provides for-the revision of the final 
record of lands by Collectors for the purpose of correcting mistakes 
and omissions, Powers have been given to the Collector to 
modify the licence, if it becomes necessary to do so in consequence 
of stich revision. 





BENGAL ACT XV OF 1940,* 


THE BENGAL PATNI TALUKS REGULATION (AMENDMENT) 
ACT, 1940, 
[ Passed by the Bengal Legislature.) 
{ Assent of the Governor was first published in the Calcutta Gapette of the 
gist October, 1940.) 
An Act further čo amend the Bengal Patni Taluks 
Regulatian, 1819. 


Wuerzas it is expedient further to amend the Bengal Patni 
Taluks Regulation, 1819 for the purposes and in the manner 
hereinafter appearing. 

It is hereby enacted as follows ;— 


1. This Act may be called the Bengal Patni Taluks Regula- 
tion (Amendment) Act, 1940. 


2. In section 5 of the Bengal Patni Taluks Regulation, 1819 
(hereinafter referred to as the said Regulation) after the last para- 
graph the following proviso shall be inserted, namely ¿—- 

“Provided that, notwithstanding anything contaired in this 

. Regulation, the provisions relating to security shall not, after the 
commencement of the Bengal Patni Taluks Regulation (Amende 
ment) Act, 1940 apply to the transfer of a fatnt faik or a share 
or à portion thereof,” 

* Published in the Calcutta-Gazette, dated the 31st October, 1940 Part IH, 
pao 64. 
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3, In section 6 of the said Regulation for the ‘words com- 
mencing with “It is hereby provided” and ending with “ his 
special sanction ” the following shall be substituted :— 

“It is hereby provided that the rules of section § relating to 
fee for alienation shall be held to apply to transfers of any frac- 
tional portion of cr the entire interest in, a atni taluk.” 


4, After section 6 of the said Regulation the following sec- 
tions shall be inserted, namely :~= 
‘6A. (z) If a person who holds a share ora portion of a 


S eee patni taluk desires to pay his share of the rent 
eparate accounts tg the zaminday separately, he may submit to 


the Collector a written application to that effect containing such 
particulars as may be prescribed by rules made by the Provincial 
Government in this behalf, 

The Collector shall then cause a copy of such application to 
be served or published in such manner as may be prescribed by 
rules made by the Provincial Government, 

(2) In the event of no objection being received by the Collec 
tor from any co-sharer of the applicant or from the samindar or 
any of his co-sharers within six weeks from the time of service or 
publication of the copy of application under sub-section (z) which- 
ever is later, the Collector shall direct the saminda or samindars 
to open a separate account in the name of the applicant to which 
all payments made by him shall be credited separately to his 
share. The date on which the Collector directs the opening of a 
separate account shall be held to be that from which the separate 
liabilities of the share of the applicant commence, 

(3) If any of the co-sharers of the applicant or the zaminday 
or any of his co-sharers object that the applicant has no right 
to the share claimed by him, or that his interest in the fatni taluk 
is less or other than that claimed by him, or if the application be 
in respect of a specific portion of the land of a ¢als&, that the 
amount of rent stated by the applicant to have been heretofore 
paid on account of such portion of land is not the amount which 
has been recognized by the other sharers as the rentthereof, the 
Collector shall refer the parties to the civil court and shall sus- 
pend proceedings until the question at issue is judicially deter- 
minad. 


(4) (a) Whenever a sepa rate account shall have been ordered to 
be opened in respect of a share or a portion of a patni faluk under 
sub-section (2), or g í 

(6) whenever a farns faluk shall have been divided or the rent 


XI of 
18595 


VIII of 
1885¢ 
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payable in respect thereof shall have been distributed under 
section 6B, 

if the zalu% shall become liable for sale for arrears of .rent, only 
that share or portion of such /alué shall be put up for sale in respect 
of which the arrear of rent may be due. 

(5) In the advertisement of sale, notice of intention to exclude 
the share or portion of the pafni taluk from which no arrear of rent 
is due shall be given. The share or portion of the fa/uk sold, 
together with the share or portion excluded from the sale, shall 
continue to constitute one integral /a/sk, the share or portion sold 
being charged with the separate portion of the rent assigned 
thereto. 

(6) If inthe case of a sale according to sub-section (5) the 
highest offer for the share or portion offered for sale is not equal 


‘to the amount of arrears of rent for which it was advertised for sale 


and the subsequent arrears of rent due thereon up to the date of 
sale, the sale shall be stopped anda notice that the entire patni 
taluk shall be put up for sale for; such arrears shall be sent to all 
co-sharers of the tenant in such manner as may be prescribed by 
rules to be made by the Provincial Government, 


On the twenty-first day from the service of notice on the co- 
sharers of the tenant, the entire? aż» ¢alu shall be put up for sale 
for the arrears, unless any other co-sharer of the tenant shall, 
within filteen days, have purchased the share or portion in arrear by 
paying the whole of the arrears of rent for which it was advertised 
for sale and the subsequent arrears of rent due thereon or the tenant 
pays up the whole of such arrears within the said fifteen days: 


Provided that, if a zamindar omits to avail himself of the means 
provided by this Regulation for realisation of any arrears of rent 
due in respect of a share or a portion of a patni taluk, he shall not 
be entitled to put up for sale under this Regulation the entire 
patni taluk for recovery of such arrears. 

(7) Ifsuch purchase is completed, the officer making the sale 
shall give a certificate of sale and delivery of possession, and if no 
such purchase is made within fifteen days, the entire ¢a/sk shall be 


sold in the manner referred to in section r4 of the Bengal Land- 
revenue Sales Act, 1859. 


6B. Notwithstanding anything contained in any other Act— | 


(a) The provisions of section 88 of the Bengal Tenancy Act, 
1885, shall apply ‘uutatis mtandis, to ike distribution of rent pay- 
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able in respect of a patni faluk with the substitution of the words 
‘fifty rupees’ forjthe words ‘two rupees’ in the proviso (4) to sub» 
section (2) of the said section $ 

(4) It shall be optional for every co-sharer proprietor of a joint 
undivided fatni faluk either to institute a suit in a competent civil 
court for partition of such fa/w or to partition such taluk according 
to the provisions of the Estates Partition Act, 18¢y which Act shall 
apply mutatis mutandis to such partition. ” 

5. Section 7 of the said R-gulation is hereby repealed. 


6. In section 8 of the said Regulation 

(a) At the end of clause second the following shall be inserted, 
namely :— 

“ The samindar shall also send by registered post to all defaul- 
ters a copy of, or an extract from, the notice containing a speci- 
fication of any balances that may be due to him on account of 
the rent of the expired year and other particulars mentioned in this 
section. ” 

(4) At the end of clause ¢#ird the following shall be added, 
namely ;— 

“The zamindar shall send by registered post to all defaulters a 
copy of, or an extract from, the notice containing a specification of 
any balance that may be due to him on account of the rent of the 
current year up to the end of the month of Aswin, and other- 
particulars mentioned in this section. ” 

(c) After clause ¢#ivd the following clauses shall be added, 
namely :=— 

“ Fourth Where the samindar is satisfied that there is reason 
to believe that the defaulter is keeping out of the way for the pur 
pose of avoiding service of a notice or document under this section 
or that for any other reason the notice or document cannot be 
served in the ordinary way, he may cause it to be served by affixing 
the same in some conspicuous part of the house (if any) in which 
the defaulter is known to have last resided or carried on business or 
personally worked for gain, 

Service by the abovementioned method shall be as effectual as if 
it had veen made on the defaulter personally, 


ijih. The name and address given in a notice of succession or 
transier of a patni faluk ora share or a portion thereof under 
section 17.\ shall he presumed to be the correct name and address 
of the person succeeding to, or transferee of such faluk until fresh 
notice under that section has been given on a subsequent date or 
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until a change of the address has been notified to the samindar by 
registered post not later than rst day of Chaifea or the rst day of 
Aswin immediately preceding the date of sale fixed under this 
section, ” 


7. After section 13 of the said’ Regulation the following clauses 
shall be added, namely :— 

“ Fifth, When any person whose interests are affected by the 
sale of a patni taluk or a share or a portion thereof advertised for 
sale under this Regulation pays to the Collector the amount requi- 


-site to prevent the sale— 


(a) the amount so paid by him shall be deemed to bea debt 
bearing interest at twelve fer centum per annum and secured by x 
mortgage of the ¢a/w& or a share or a portion thereof to him ; 

(4) his mortgage shall take priority of every other charge on the 
taluk or a share or a portion thereof other than a charge for arrears 
of rent ; and 

(c) he shall be entitled!to possession{of the ¢a/u& ora share or 
a portion thereof as mortgagee of the #a/ukdaz, and to retain posses- 
sion of it as such until the debt, with the interest due thereon, has 
been discharged. 


Nothing in this clause shall affect any other remedy to which 
any such person would be entitled. 


Sixth, Whena patni taluk ora share ora portion thereof is 
advertised for sale under this Regulation, for arrears of rent owing 
to the default of a superior ¢a/ukdar and an inferior ¢alukdar 
pays money to the Collector in order to prevent the sale, such 
inferior ta/ukdar may, in addition to any other remedy provided 
for him by law, deduct the whole or any portion of the amount 
so paid from any rent payable by him to his immediate landlord ; 
and that landlord, if he is not the defaulter, ‘may, in like manner, 
deduct the amount so deducted from any rent payable by him 
to his immediate landlord, and so on until the defaulter is 
reached,” 


8. In section 14 of the said Regulation 


(a) after the last paragraph of clause frst the following proviso 
shall be added, namely :— 


“Provided that, notwithstanding anything contained in this 
Regulation the right of the zamindar to make the sale shall not 
be stopped by any party, nor shall the sale be ‘reversed solely, 
onthe ground that a notice or other document mentioned in 
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section 8 was not served personally on the defaulters or any of 
them.” 


(5) after clause second the following clause shall be added, 
namely :— 

“Third, Any talukday shall be entitled to stay the sale of 
his patné faluk or of a share ora portion thereof before the sale 
of such Zaluk, share or portion actually takes place by paying to the 
officer conducting the sale the amount of arrears of rent for which 
it was advertised for sale.” 


9. In section 14A of the said Regulation 


(a) in paragraph (4) of the fest clause after the words VRT 
with interest” the words “up to the date of deposit” shall be 
inserted ; and 

(2) after seventh clause the following clause shall be inserted, 
namely :—= 


“Eighth, The provisions of this section shall sols to the 
‘setting aside of the sale of a-share or portion of a gaini taluk when- 
ever a separate account shall have been ordered to be opened in 
respect of such share or portion under section 6A.” 


10. At the end of clause ¢hird of section 17 of the said Regu- 
lation the following paragraph shall be inserted, namely :— 


_ “The Provincial Government may prescribe by rules the amount 
of charges incurred by the zamindar in bringing a faluk to sale 
under this Regulation.” 

11. After section 17 of the said Regulation the following sec- 
tion shall be inserted, namely :— 


“17A. When succession to or transfer by sale, gift or otherwise 

Registration of names :ofa patni taluk takes place, or in case of 
of successors to, andtrans- such succession or transfer taking place 
ferees of, patni taluks~ 1 fore the commencement of the Bengal 
Patni Taluks Regulation (Amendment) Act, 1940, within one year 
from the date of such commencement, the person succeeding or 
the transferee, as the case may be, shall give notice of the succes- 
sion or transfer and of his name and address to the Collector in 
such form, as may be prescribed by the Provincial Government. 


He shall also pay to the Collector such fee for the service of 
the notice on the zaminda? as may be specified by the Provincial 
Government. | : 

The Collector shall cause the notice to be served on the 
saminday named in the notice op his common agent, if any, in sych 
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manner as may be prescribed by rules to be made by the Provincial 
Government : 


Provided that, where at the instance of the person succeeding, 
mutation is made in the rent-roll of the samindayr within six months 
of the succession, the person succeeding shall not be required to 
give notice under this section. l 


A person becoming entitled to a patni ¢aluk by succession or 
_by transfer shall not be entitled to receive by registered post 
the notices referred to in clauses second and third of section 8, 
unless the duties imposed upon him by this section have been 
performed. 


In this section the words ‘person succeeding’, ‘transferee’, 
purchaser and ‘the person becoming entitled toa patni taluk by 
succession or by transfer’ include the successors in interest of 
such persons, but do not include the zamindar where he is the sole 
samindar. 


This section shall apply to the transfer or sucsession to a share 
or a portion in a patni taluk.” 


Notes :—This Act makes extensive amendments in the Patni 
Taluk Regulation (Reg, VILI of 1819), The following are the im- 
portant of them t— 


(x) Section 5 is amended so 4s to make the provisions rela» 
‘ting to security, xof applicable to the transfer of a patni taluk or 
a share or a portion thereof, after the commencement of 
this act. 


(2) Section 6is amended so asto make the provisions relating 
to fee for alienation, applicable to transfers of any fractional portion 
of or the entire interest in a patni taluk. 


(3) A new section, viz, section 6A has been added whereby 
provisions have been made for opening of separate accounts and 
for the sale of the shares of persons opening such separate 
accounts, similar to the provisions of the Revenue Sale Law. 


(4) Another new section, viz, section 6B has been added 
whereby section 88 of the Bengal Tenancy Act has been made 
applicable to patné talukS with some modification. This section 
will also enable a co-sharet to institute a civil suit for partition 
of a patni taluk orto apply for partition under the Estates Parti- 
tion Act. = 


(5) Two new clauses have been added to section 13 whith 
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introduce provisions similar to those of sections 171 and r72 of 
the Bengal Tenancy Act. These will enable a person whose in- 
terests are affected by the sale of a faint taluk or a share ora 
portion thereof, advertised for sale, to prevent the sale by paying 
the requisite amount to the Collector, 

(6) Section r4 has been amended so asto entitle any taluk- 
dar to stay the sale before it actually takes place, by paying the 
amount of arrears of rent, 

(7) A new clause has been added to section 14A which will 
make the provisions of tbis section applicable to the setting aside 
of the sale of a share or portion of a gatni taluk whenever 
.a separate account has been opened in respect of such share or 
portion, l 

(8) A new section, viz, section 17A has been added which 
provides for the registration of names of successors to, and transe 
ferces of patni taluks. 


O 


NOTES OF CASES. 


Vazirbhai Sultanbhai Tamboli v. Gadmal Nathmal 
Marwadi, 


dndian Limitation Aŭ (IX of 1908) Sch, A art, 1r06— Business 

Stopped but partnership not aissolued—Notice of demand for 

accounts, 

A business started under a partnership of 1913 was stopped 
in October, 1924. The lease of the business premises was surrene 
dered to landlord and Gadmal, à partner, was asked by the other 
to sell the remaining goods in stock and recover dues with a view 
to divide the profits, if any. Vazirbhai gave notice of demand for 
accounts to Gadmal in January, 1933 and filed the suit in Decem- 
ber, 1933 which was dismissed by the lower Courts as time-barred 
as the partnership was held to have been dissolved in r924. On 
second appeal ¿ 

Held [per Kania, J.|—that dissolution of partnership took 
place in 1933 when the notice was served and not in rg¢4 and that 
the suit was not time-barred. 
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NEW ENACTMENTS. 
BENGAL ACT XVI OF 1940,* 


THE BENGAL SHOPS AND ESTAB LISHMENTS 
ACT, 1940,° 


` [Passed by the Bengal Legislature.) 


[Assent of the Governor was first published in the Calcutta Gasette of the 
31st October 1940.] 


An Act to regulate the holidays, payment of wages and leave of 
persons employed tn shops, commercial establishments and establish- 
ments for public entertainment or amusement and the hours of work of 
Persons employed in shops and establishments for public entertainment 
or amusement, 

WHEREAS it is expedient to regulate the holidays, payment of 
wages and leave of persons employed in shops, commercial estab- 
lishments and establishments for public entertainment or amusement 
and the hours of work of persons employed in shops and establish- 
ments for public entertainment or amusement ; i 

It is hereby enacted as follows :— 


1. (z) This Act may be called the Bengal Shops and Estab- 
lishments Act, 1940. 


(2) It extends to the whole of Bengal. 
(3) Itshall come into force on such date as the Provincial 
Government may by notification in the Oficial Gazette appoint. 


(4) Itshall apply in the first instance to Calcutta as defined 
in clause (zz) of section 3 of the Calcutta Municipal Act, 1923, to 
the suburbs of Calcutta as specified by notification under section 1 
of the Calcutta Suburban Police Act, 1866, and to the municipality 
of Howrah as constituted under the. Bengal Municipal Act, 1932 ; 
and thereafter it shall apply to such other areas, or to such shops 


` *Published in the Calcutta Gazette, dated the 31st October, 1940, Part III, 
page 69. 
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or establishments or classes of shops or establishments in such other 
areas, as the Provincial Government may specify by notification. 

2. In this Act, unless there is anything repugnant in the subject 
or context— 

(z) “closed” means not open for the service of any customer ; 

(2) “commercial establishment” means an establishment in 
which there is conducted the business of advertising, commission, 
forwarding or commercial agency, & clerical department of a factory 
or of any industrial or commercial undertaking, an insurance 
company, joint stock company, bank, broker’s office, or exchange, 
or such other establishment or class thereof as the Provincial 
Government may, by notification, declare to be commercial estab- 
lishment for the purposes of this Act, but does not include a shop or 
an establishment for public entertainment or amusement ; 

(3) “day” means a period of twenty-four hours beginning at 
midnight ; 

(4) “employer” means a person owning or having charge of the 
business of a commercial establishment or establishment for public 
entertainment or amusement, and includes an agent or manager of, 
and any other person acting on behalf of, such person in the general 
management or control of such establishment ; 

(5) “establishment for public entertainment or amusement” 
means a restaurant, eating-house, cafe, cinema, theatre and such 
other establishment or class thereof as the Provincial Government 
may, by notification, declare to be, for the purposes of this Act, an 
establishment for public entertainment or amusement, but does not 
include a shop or a commercial establishment ; 

(6) “factory” means a factory as defined in, or declared to be a 
factory under, the Factories Act, 1934 5 

(7) “half day” means a period of six consecutive hours between 
the hours of half past eight o’clock ante meridiem and half past eight 
o'clock post meridiem ; 

(8) “notification” means a notification published in the Official 
Gasette ; 

(9) “person employed” means— 

(i) in the case of a shop, a person wholly or principally 
employed in the shop in connection with the business of the 
shop, 

(it) in the case of a commercial establishment, a person wholly 
or principally employed in connection with the business of the 
establishment or in the case of a factory, a member of the clerical 
staff employed in such factory, 
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(tit) in the case of an establishment for public entertainment 
or amusement, a person wholly or principally employed in the 
preparation or serving of food or drink, or in attendance upon cus- 
tomers, or in cleaning any part of the establishment or the utensils 
used therein, or as attendant, cashier, clerk, doorkeeper, operator, or 
usher, or in some other similar capacity, 


but does not include a shop-keeper or employer or the husband, 
wife, child, father, mother, brother; or sister of a shopkeeper or 
employer who lives with, and is dependent on, such shopkeeper or 
employer ; 

(zo) “prescribed” means prescribed by rules made under this 
Act; 

(rz) “rules” means rules made under this Act ; 

(r2) “shop” means any premises used wholly or in part for 
the wholesale or retail sale of commodities or articles, either for 
cash or on credit, and such other premises as the Provincial 
Government may, by notification, declare to be a shop for the 
purposes of this Act, but does not include a commercial establish- 
ment or an establishment for public entertainment or amuse- 
ment ; 

(73) “shopekeeper” means a person owning or having charge 
of the business of a shop, and includes an agent or manager of, and 
other person acting on behalf of, such person in the general manage- 
ment or control of a shop ; and 

(I4) “week” means a period of seven days beginning at 
midnight on Saturday: 


3. References to the time of day in this Act shall be deemed 
to be references to Indian standard time, which is five anda half 
hours ahead of Greenwich mean time. 


4, (r) The Provincial Government may, for the purposes 
of all or any of the provisions of this Act, by notification 
declare— 


(a) to be ashop, any premises which are not premises of a 
commercial establishment or of an establishment for public entertain- 
ment or amusement, 

(b) to be a commercial establishment, any establishment which 
is not a shop or an establishment for public entertainment or 
amusement, and 

` (c) to be an establishment for public entertainment or amuse- 
ment, any establishment which is not a shop or a commercial 
establishment. 
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(2) ‘The provisions of this Act specified in a notification under 
sub-section, (z) shall apply to any premises or establishment which, 
‘under the provisions of that sub-section, has been declared to be a 
shop or a commercial establishment or an establishment for public 
entertainment or amusement, as the case may be. 

(3) The Provincial Government may, by notification on 
account of such holiday or other occasion as may be prescribed, 
suspend the operation of all or any of, the provisions of this 
Act in respect of any shop or establishment or class of shop or 
establishment for such period and subject to such conditions as it 
thinks fit. 

Act not applicable 5. (z) Nothing in this Act shall apply to— 
to certain estab- 


lishments, shops 


aad persons (a) offices of or under the Central or Provincial Government, 


the Reserve Bank- of India, any Federal Railway or any local 
authority ; : 

(2) any railway . service, water transport service, tramway or 
-motor, service, postal, telegraph or telephone service, any system of 
-public conservancy or sanitation, any. industry, business or under- 
taking which supplies power, light or water to the public and such 
other public utility companies or.associations or- classes thereof as 
„the Provincial Government may, by notification, exempt from the ‘ 
-operation of this Act.;. 

(c) clubs, residential hotels and boarding-houses ; 

(d) stalls and refreshment rooms at railway stations, docks, 
wharves and airports ; 

(e) establishments for the treatment or care of the sick, infirm, 
‘destitute or mentally unfit ; 
~ (f) such shops or classes of shops, dealing mainly in vegetables, 
meat, fish, dairy produce, bread, pastries, sweetmeats, flowers or 

oP ee other perishable commodities, as the Provincial Government may, 
PASSE ‘ by notification, exempt from the operation of this Act so far as the 
sale of these articles is concerned ; 
© - (g) shops dealing mainly in medicines, surgical appliances, 
‘bandages: or other medical requisites, so far as- the sale of these 
articles is concerned ; ` 
' (h) shops dealing in articles required-for funerals, burials or 
“cremations so far as the sale of these articles is concerned ;-- 


(i) shops dealing in tobacco, cigars, cheroots, ' cigarettes, iris, 
“pan, liquid refrèshments sold retail for consumption on the premises, 
‘iGe, newspapers or periodicals, go far as the sale ‘óf these articlés is 

concerned ; ave, 
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(j) shops dealing in supplics, stores or other articles necessary 
for ships, so far as the sale of these articles for ships is concerned ; 

(k) shops or stalls in any public exhibition or show, so far as 
such shops or stalls deal in retail trade which is solely subsidiary 
or ancillary to the main purposes of such exhibition or show ; 

(7) shops or stalls in any public fair or bazar held for a charitable 
purpose ; 

(m) barbers’ and’ hairdressers’ shops ; 

(n) shops dealing in petroleum products or. spare parts for motor 
vehicles ; 

(o) excise shops ; 

(p) any person employed ina managerial or confidential capa- 
city, or as a traveller, canvasscr, messenger, watchman or caretaker, 
or exclusively in connection with the collection, despatch, delivery, 
‘and conveyance or customs formalities of goods ; 

(4) such seasonal. commercial establishments engaged in the 
purchase of raw jute or cotton or in cotton ginning or cotton or 
jute pressing, and the clerical departments of such seasonal factories, 
as the Provincial Government may, by notification, exempt from the 
“operation of this Act ; 

(x) such other establishments, shops or persons or classes of 
establishments, shops or persons, as the Provincial Government 
may, by notification, exempt from the operation of all or any of the 
provisions of this Act. 

(2) Notwithstanding anything contained in sub-section (z), 
the Provincial Government may, by notification, declare that any 
shop, establishment or person specified in that sub-section shall 
-not be exempt from the operation of such provisions of this Act as 
may be specified in the notification and that the provisions of 
this Act -specified in -such notification shall apply to such shop, 
establishment.or person. ; 

6. (z) Every shop shali be entirely closed on at least one 
-and a half days in--cach week, and every person employed in a 
shop shall be allowed as holidays at least one and.a half days in 
éach week : 

Provided that, when there are ohia in a shop two or more 
trades or businesses, any of which is of such a character that, if it 
-was the sole trade or business therein conducted, the provisions of 
this sub-section would not apply to that -shop, such shop shall, so far 
as the conduct of that trade or business is concerned, be. exempt 
‘from the operation of this sub-section. 


(2) No deduction on account of any ‘holiday allowed under 


Holidays in shops. 
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sub-section (z) shall be made from the wages of any person employed 
in a shop. 

(3) ‘The day and the half day on which a shop shall be entirely 
closed in cach week shall be such day and half day as may be speci- 
fied by the shop-keeper ina notice, which shall be displayed ina 
conspicuous place in the shop : l 

Provided that no shop-keeper shall, more often than once in every 
three months, alter the day and half day so specified. 

7. (z) No shop shall remain open after the hour of eight 
o’clock post meridiem ; but any customer who was being, or was 
waiting in the shop to be, served at such hour may be served 
during the period of thirty minutes immediately following such 
hour: 

Provided that, when there are conducted in a shop two or 
more trades or businesses, any of which is of such a character that, 
if it was the sole trade or business therein conducted, the provisions 
of this sub-section would not apply to that shop, such shop shall, 
so far as the conduct of that trade or business is concerned, be 
exempt from the operation of this sub-section. 

(2) No person employed in a shop shall be required or per- 
mitted to work in such shop for more than ten hours in any one 
day and for more than fifty-six hours in any one week and after the 
hour of half past eight o'clock post meridiem : 

Provided that in any day and in any week in which there occurs 
stocktaking, making-up accounts, settlement or such other business 
operation as may be prescribed, and during such other periods 
as may be prescribed, a person employed in a shop may be required 
or permitted to work over-time in such shop for more than ten 
hours in such a day and for more than fifty-six hours in such week, 
but so that the total number of hours so worked over-time by 
such person does not exceed one hundred and twenty in any one 
year. 

(3) No person employed in a shop shall be required or per- 
mitted to work in such shop— 

(a) for more than seven hours, in any one day, unless he has 
been allowed an interval for rest of at least one hour during that 
day, and. 

(6) for more than five hours in any one day, unless he has 
been allowed an inteval for rest of at least half an hour during 
that day. 

(4) The periods of work and intervals for rest of each person 
employed in a shop shall be arranged by the shopkeeper so that 
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together they do not extend over more than twelve hours in any 
one day : 

Provided that, if on any day a shop is entirely closed for a con- 
tinuous period of not less than three hours prior to the hour speci- 
fied in sub-section (z), such periods of work and intervals for rest 
may together extend over not more than fourteen hours in that day. 


8. (z) Every person employed in a commercial establish- 
ment shall be allowed as holidays at least one and a half days in 
each week : f 

Provided that, when there are conducted in a commrecial estab- 
lishment two or more trades or businesses, any of which is of such 
a character that, if it was the sole trade or business therein con- 


ducted, the provisions of this sub-section would not apply to that 


commercial establishment, such commercial establishment shall, so 
far as the conduct of that trade or business is concerned, be exempt 
‘from the operation of this sub-section. 

(2) No deduction on account of any holiday allowed under 
sub-section (z) shall be made from the wages of any person 
employed in a commercial establishment. 


9. (z) Every person employed in an establishment for public 
entertainment or amusement shall be allowed as holidays at least 
one and a half days in each week : 


Provided that, when there are conducted in an establishment 
for public entertainment or amusement two or more trades or busi- 
‘nesses, any of which is of such a character that, if it was the sole 
trade or business therein conducted, the- provisions of this sub- 
section would not apply to that establishment, such establishment 
shall, so far as conduct of that trade or business is concerned, be 
exempt from the operation of this sub-section. 

(2) No deduction on account of any holiday allowed under sub- 
-section (z) shall be made from the wages of any person employed 
in an establishment for public entertainment or amusement. 


40. (z) No person employed in an establishment for public 
‘entertainment or amusement shall be required or permitted to work 
in such establishment for more than ten hours in any one day. 

Provided that, during such periods as may be prescribed, a 
person employed in an establishment for public entertainment or 
‘amusement may be required or permitted to work over-time in such 
establishment for more than ten hours in any one day, but so that 
the total number of hours so worked over-time by such person does 
not exceed one hundred and twenty in any one year. 
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(2) No person employed in an establishment for public ‘enter- 
tainment_ or amusement shall be required or permitted to work in 
such establishment— : 

(a) for more than eight hours in any onc day unless he has 
been allowed an interval for rest of at least one hour during that 
day, and 

(4) for more than six hours in any one day unless he has been 
allowed an interval for rest of at least half an hour during that 
day. l 

(3) The periods of work and intervals for rest of each person 
employed in an establishment for public entertainment or amuse- 
ment shall be arranged by the employer -of such person so that 
together they do not extend over more than fourteen hours in any 
one day. 

11. All wages payable to any person employed in a shop, 
commercial establishment or establishment for public entertainment 
or amusement shall be payable not later than the tenth day of the 
month immediately succeeding that in respect of which such wages 
are payable. 

12, A person employed in a shop, commercial establishmerit 
or establishment for public entertainment or amusement shall be 
entitled— 

(a) after every twelve months’ continuous employment, to privi- 
lege leave on full pay for a total period nòt exceeding fourteen 
days, and 

(2) in every year, to casual lcave on half pay fora total period 
not exceeding ten days ; 

Provided that— 

(¢) privilege leave admissible under clause (a) may be accu- 
mulated up to a maximum of not more than twenty-eight days, 
and 

(ii) casual Icave admissible under clause (4) shall not be accu- 
mulated. 

13. When any person employed in any shop or establishment 
for public entertainment or amusement is required or permitted 
to ‘work over-time in such shop or establishment in excess of 
the maximum limit of hours of work specified respectively in 
sub-section (2) of section 7 and sub-section (z) of section to, the 
wages payable to such person in respect of such over-time work 
shall be calculated at the rate of one and one-quarter times the 
ordinary rate of wages payable to him, and such ordinary rate of 
wages shall be calculated in the manner prescribed. 
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14. (r) Every shopkeeper and employer of an establish- 
ment for public entertainment or amusement shall for the purposes 
of this Act maintain such records and registers, and display such 
notices, as may be prescribed. 


(2) Every employer of a commercial establishment. shail for 
the purposes of this Act maintain such records and registers as may 
be prescribed. 


15. (zr) The Provincial Government may, by notification, 
appoint such persons or such class of persons as it thinks fit to be 
Inspectors for the purposes of this Act within such local limits as it 
may assign to them respectively. 

(2) All Inspectors appointed under sub-section (z) shall be 
deemed to be public servants within the meaning of section 21 of 
the Indian Penal Code. 

16. Subject to the rules, an Inspector appointed under 
section 15, may, for the purposes of this Act and within the local 
limits for which he is appointed, at all reasonable times enter into 
any place which is, or which he has reason to believe is, a shop ora 

, commercial establishment or an establishment for public entertain- 
‘ment or amusement, with such assistants, if any, being servants of 
the Crown, and make such examination of that place and of any 
prescribed record, register or notice maintained therein, as may be 
prescribed, and may require such explanation of any prescribed 
record, register or notice as he may consider necessary for the 
purposes of this Act : 

Provided that no person shall be required under this section 
to answer any question or give any evidence tending to criminate 
himself. 

17. (zr) Whoever contravenes any of the provisions of 
sections 6, 7, 8, 9 or ro shall, on conviction, be punishable with 
fine which, for a first offence, may extend to two hundred and fifty 
rupees and, for a second or any subsequent offence, may extend to 
five hundred rupees. 

(2) Whoever contravenes any of the provisions of sections rr, 
12,13 or 14 and whoever, having custody of any prescribed record, 
register or notice, refuses or, without sufficient cause, fails to pro- 
duce it on being so required by an Inspector under the provisions 
of section 16, shall, on conviction, be punishable with fine which 
may extend to fifty rupees. 


18. (z) No Court inferior to a Presidency Magistrate or a 


Magistrate of the First Class shall try an offence punishable under 
this Act. 
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(2) No Court shall take cognizance of an offence punishable 
under this Act except upon complaint made by an Inspector 
appointed under section 15. 


19, No suit, prosecution or legal proceeding whatever shall lie 
against any person in respect of anything in good faith done or 
intended to be done under this Act or the rules. 


20. Nothing in this Act shall affect any right or ‘privilege to 
which any person employed in any shop, commercial establishment 
or establishment for public entertainment or amusement is entitled 
at the date of the commencement of this Act under any other law 
for the time being in force or under any contract, custom or usage 
which isin force om that date, if such right or privilege is more 
fayourable to-him than any right or privilege conferred upon him by 
this Act. a 


24. (z) The Provincial Government may, afler previous 
publication, make rules for carrying out the purposes of this 
Act. 


(2) In particular, and without prejudice to the generality of the 
foregoing power, such rules may provide for— 


(a) the holidays and other occasions on account of which a 
notification may be issued under sub-section (3) of section 4 ; 


(b) the business operations in connection with which, and the 
periods during which, persons employed in shops and establishments 
for public entertainment and amusement may work over-time or'in 
excess of the limit provided respectively in:sub-section (2) of 
section 7, and sub-section (7) of section Io ; 


(c) the manner of calculating ordinary rates of wages for the 
purposes of section 13 ; 

(d) the records and registers to be maintained, and the notices 
to be displayed, by a shop-keeper and an employer under 
section 14 5 : 


(e) the manner of appointment and qualifications of Inspectors 
appointed under section 15 ; 


_ (f) the manner in which Inspectors appointed under section 15 
shall exercise the powers conferred by section 16. 


(3) In making any rule under this section the Provincial Govern- 


„ment may direct that any person committing a breach thereof shall, 
on conviction, be punishable with fine, which may extend to fifty 


rupees, and where the breach is a continuing one, with a. further fine 
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which may extend to ten rupees for every day, after the first, during 
which the breach continues. 


Notes :—The objects of this Act are two-fold : 

(z) To regulate the holidays, payment of wages and leave of 
persons employed in 

(a) shops, 

(ò) commercial establishments, and 

(c) establishments for public entertainment or amusement ; 

(2) To regulate the hours of work of persons employed in (a) 
and (¢) mentioned above. 

The Act shall, in the first instance, apply to Calcutta and its 
suburbs and the Municipality of Howrah. Thereafter, it may be 
extended by the Provincial Government to other areas. - 

It will not apply to all shops, commercial establishments and 
establishments for public entertainment or amusement. A number 
of exceptions have been made and they will be found in 
section 5. 

Main provisions of the Act :— 

(r) Every person employed in a shop or in commercial establish- 
ment or in establishments for public entertainment, shall be allowed 
as holidays, at least one and a half days in each week, and that no 
deduction shall be made from the wages on that account. 

(2) Every shop shall be entirely closed on at least one anda 
half days in each week. 

(3) No shop shall remain open after the hour of eight o’clock 
post meridiem. 

(4) No person employed in a shop shall be required to work for 
more than ten hours in any one day and for more than 56 hours in 
any one week and after the hour of half-past eight o’clock post 
meridiem. 

(5) No such person shall be required to work for more than 7 
hours in any one day unless he has been allowed an interval for rest 
of at least one hour or for more than 5 hours in any day unless 
he has been allowed an interval of at least half an hour on 
that day. 

(6) A person employed in establishments for public entertain 
ment or amusement’ shall not þe required to work for more than 
to hours in any one day. 

(7) No such person shall be required to work for more than 8 
hours in a day unless he is allowed an interval for rest at least for 
one hour or for more than 6 hours ina day without an interval for 
rest for at least half an hour. 


41m 


Short 
title, 


Insertion 
of new 
section 
5A in Act 
IX of 
1847. 


THE CALCUTTA LAW JOURNAL. [Vou 73. 


(8) All wages shall be payable not later than the tenth of the 
month succeeding. 

(9) Privilege leave on full pay for a period not exceeding 
14 days after every twelve months’ continuous employment, and 
casual leave on half pay for a period not exceeding xo days in every 
year, shall be allowed. 


BENGAL ACT XVII OF 1940.* 


THE BENGAL ALLUVION AND DILUVION (AMENDMENT) 
ACT, 1940, 


[Passed by the Bengal Legislature.| 


[Assent of the Governor was first published in the Calcutta Gazette ` 
of the 21st November, 1940.] 
An Act further to amend the Bengal Alluvion and Diluvion 
Act, 1847. 


WHEREAS it is expedient further to amend the Bengal Alluvion 
and Diluvion Act, 1847, for the purpose and in the manner herein- 
after appearing ; 

It is hereby enacted as follows :— 


1. This Act may be called the Bengal Alluvion and Diluvion 
(Amendment) Act, 1940. 


2. After section 5 of the Bengal Alluvion and Diluvion Act, 
1847, the following section shall be inserted, namely :— 
“5A. Whenever any land which has been washed away from 
or lost to any estate ‘paying revenue directly 
_.. to Government reappears above the water and 
reformed on origi- ate , : 
nal side. reforms at the original site of such land, the 
proprietor of the estate from the sadar jama of 
which a deduction has been made under Section 5 on account of 
the land so washed away or lost, shall have the right to resume 
immediate possession of the land so reformed, subject to the pay- 
ment of revenue in respect thereof with effect from the date on 


Assessment of land 


which such revenue is assessed. Such revenue shall bear to the. 


sadar jama the same proportion as the area of the land so reformed 
bears to the area of the remainder of the estate. This assessment, 
with the reasons thereof, shall be forthwith reported by the local 
Revenue authorities for the information and orders of the Board 
of Revenue, whose orders thereupon shall be final.” 


* Published in the Calcutta Gazette, dated the 21st November, 1940, Part III, 
page 78. 


IX of 
i847. 
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3. In section 6 of the Bengal Alluvion and Diluvion Act, 1847, 
after the words “ that land ” the words, figure and letter ‘ other 


than land to which the provisions of section 5A apply,” shall be 
inserted. 


Notes :—This Act is the outcome of the decision of the Privy 
Council in the case of Secretary of State for India v. Midnapore 
Zemindary Company, Lid., (x) in which it was held by the Privy 
Council that land, which had formed part of a revenue paying estate 
and which having been washed away, reappeared above the water, 
could not be treated as added land within the meaning of Section 6 
of Act XI of 1847 and was not therefore assessable to land revenue 
as such, whether or not any abatement of land revenue had been 
granted under Section 5 of the Act. The addition af a new section, 
viz. Section 5A and the amendment of Section 6 of Act IX of 
1847 will enable the Revenue authorities to assess to revenuc 
alluvial reformations within an estate in cases where abatement 
of land revenue had been allowed at the time of diluvion. 


(1) (1937) 66 C. L. J. 145 ; 41 C. W. N. 1061. 


NOTES OF CASES. 


B. Nana Rao v. M. V. Arunachalam Chettiar. 


Code of Civil Procedure (Act V of 1908) Sec. 64 (expl), 73— 
Property mortgaged after attachment and purchased in execution 
of another decree—Purchaser not entitled to priority over mort- 
gagee. 

The judgment-debtor mortgaged his property on zoth May, 
1926 to Arunachalam after attachment by Appu Chetty on 7th 
March, 1925. The property was auction purchased by Nana Rao 
on 16th December, 1926 in pursuance of a second attachment on 
29th June, 1926 by another decree-holder and Appu Chetty got 
an order for rateable distribution of sale money. Arunachalam’s 
mortgage suit against Nana Rao was contested by him on the 
ground that he had prior claim as he purchased the property at a 
sale held in respect of a claim “ enforceable under the attachment” 
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(viz. the first attachment) but the suit was decreed. On second 
appeal, it was referred to Full Bench : 

Heid [per Leach, C. J, Pandrang Row, Abdur Rahman, 
Krishnaswami Ayyangar and Patanjali Sastri, JJ.}—that Nana 
Rao’s title to property did not prevail over that of Arunachalam and 
that the second attachment after the private alienation (viz. the 
mortgage) is not assisted by the first attachment. 


S. C. 


The Commissioner of Income-tax, Madras v. 
J. M. Muhammad Ismail Rowther. 


Indian Income-tax Act (XI of 1922) Sec. 4(ti)—Lforeign bonds depo- 
sited in a British Indian Bauk, if capital. 


Ismail purchased Mysore Government Bonds from the profits 
of his business at Saigon in Indo-China, deposited these with a 
bank at Madras as security for an overdraft for purchase of immo- * 


‘veable property and was assessed to Income-tax on the face-value of 


the bonds. On reference : 


Held | per Leach, C.J., King and Krishnaswami Ayyangar, JJ. 7 a 


that these were not foreign profits but capital assets and that he 
was not liable to be assessed thercon. 


S. C. 


V. C. Manicka Mudaliar v. Andalammal. 


High Court—Original Side Rules—Official Referee, a Commissioner 
only. 
A decree for partition was passed in High Court on a considera- 
tion of the evidence of parties recorded by the Official Referee 


with his report on material issues referred to him on consent of 
both parties. In appeal : 


Held [ pér Leach, C. J. and Krishnaswami Ayyangar, J.}—that 
the procedure was not only irregular but illegal and that the 
evidence only could on agreement of the parties be considered. 


S. Cy 


The Calcutta Law Journal, 
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NEW ENACTMENTS. 
2 BENGAL ACT XVIII OF 1940.* 


THE BENGAL TENANCY (AMENDMENT) ACT, 1940. 


[Passed by the Bengal Legislature.| 


[Assent of the Governor was first published in the Calcutta Gazette 
of the ¢th January, 1¢41.)° 7 


+ An Act further to amend the Bengal Tenancy Act, 1885, and 
the Bengal Tenancy (Second Amendment) Att, 1939. 


WHEREAS it is expedient further to amend the Bengal Tenancy yyy of 
Act, 1885, and the Bengal Tenancy (Second Amendment) Act, 1939, 1885. 


: Ben. Act 
for the purposes and in the manner hereinafter appearing ; XIN of 
It is hereby enacted as follows :— +293; 
Short 1. This Act may be called the Bengal Tenancy (Amendment) 
title, Act, 1940. 
Amend- 2. In sub-section (5) of section 26C of the Bengal Tenancy 


aang Act, 1885 (hereinafter referred to as the said Act), for the words 
“"26C of “shall serve the notices provided in this section by registered post ” 


renin the words “shall, in the prescribed manner, serve the notices for 


which this section provides ” shall be substituted. 


A 


3. In section 26G of the said Act— F 
Amend- 
ment of | (7) for sub-section (za ) the following sub-section shall be substi- 
section: ‘ 


26G. tuted, namely :— 
“ (ra) Notwithstanding anything contained in this Act or in any 
" ‘other law for the time being in force or in any contract, every mort- 
gage (including a mortgage by conditional sale) entered into by an 
occupancy-vazya? in respect of his holding or of a portion or share 
thereof in which possession of land is delivered to the mortgagee— 


*Published in the Calcutta Gazette, dated the 9th January, 1041, Part lI, 
page 2. = . ` 


A4Ga 


Ben. Act IV of 1928. 
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(a) which was so entered into before the commencemenf of the 
Bengal Tenancy (Amendment) Act, 1928, and was subsisting on or 
after the first day of August, 1937, or ; 

(6) which, being ‘other than a usufructuary mortgage having 
under sub-section (z) no force or effect, was so entered into after 
the commencement of the Bengal Tenancy (Amendment) Act, 1928, 
and before the commencement of the Bengal Tenancy (Aniendment) 
Act, 1940, and was subsisting on or after the commencement of 
the Bengal Tenancy (Amend ment) Act, 1940, 
shall be deemed to have taken effect as a complete usufructuary 
mortgage for the period mentioned in the instrument or for fifteen 
years, whichever is less.” 

(2) after sub-section (za) the following sub-section shall be 
inserted, namely :— 

“ (rb) Notwithstanding anything contained elsewhere in this Act 
or in any other law or in_ any contract, no morigage (other than a 


‘complete usufructuary mortgage) entered into by an occupancy- 


raiyat in respect of his holding or of a portion or share thereof after 
the commencement of the Bengal Tenancy (Amendment) Act. 1940, 
in which possession of land is delivered to the mortgagee, shall have 
any force or effect.” ; 

(3) in sub-section (¢)— 

(a) in clause (6) after the words “ complete usufructuary mort- 
gage ” the word “or” shall be inserted ; 

(b) after clause (6) the following clause shall be inserted, 
namely :— `: i 

“ (c) a mortgage of such holding, portion or share [other than a 
complete usufructuary mortgage or a usufructuary mortgage referred 
to in clause (%)] in which possession of land is delivered to the mort- 
gagee, ” and i 

(c) for the proviso the following shall be substituted, namely :— 

“ Provided that— 


(i) a document referred to in clauses («) or (4) which was exe- 
cuted before the commencement of the Bengal Tenancy (Amend- 
ment) Act, 1925, or ~ 

(ii) a document referred to in clause (¢) which was executed 
before the commencement of the Bengal ‘Tenancy (Amendment) 


- Act, 1940, 


may be so received in evidence or so acted upon as a complete 
usufructuary mortgage for the period mentioned therein or for fifteen 
years, whichever is less. ” ; 


.. (4) in sub-section (5)— 
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NG ) for the words beginning with ‘‘to possession of” and ending 
with ““‘ restored thereto ” the following words shall be substituted, 
namely :— : ae 

“to possession of the mortgaged property, and he may, if he is 
not forthwith given possession, apply to the Court to be restored 
to possession thereof and to be awarded such compensation as may 
appéar.to the Court to be equitable in respect of the period during 
which the mortgagee retained possession after the date on which 
the mortgagor became entitled to be restored to possession ”, 

and . 

(b) in the proviso, for the word “holding ” the word “ property ” 
shall be substituted ; 

(5) in sub-section (6)— 

(a) for the words “or Revenue-officer to whom” the words “to 
which ” shall be substituted, and l 

(4) for the words beginning with “in respect of the period ” and 
ending with “ decree of a Civil Court” the words “and may pass an 
order restoring possession of the mortgaged property to the mort- 
gagor” shall be substituted ; and 


(6) after sub-section (6), the following sub-sections shall be 


iuserted, namely :— 

“(7) Any order made by a Court under sub-section (6) shall 
have the effect of a decree of a Civil Court and shall be subject to 
the provisions of the Code of Civil’ Procedure, 1908, in respect of 
appeal, revision or review : 

Provided that, notwithstanding anything contained in this or any 
other Act for the time being in force, a memorandum of appeal or 
application for review or revision under this sub-section shall be 
chargeable with a fee of twelve annas only. í 

(8) Notwithstanding anything contained elsewhere in this Act or 
in any other law for the time being in force or in any contract, in 
respect of a mortgage by conditional sale subsisting on the date of 
the commencement of the Bengal Tenancy (Amendment) Act, 1940, 
in which possession of land has been delivered to the morigagec— 


(a) the mortgagor may at any time institute a suit for a declara- 
tion-that the original principal, together with all interest duc thereon, 
has been extinguished by the profits atising from the land in respect 
of which, and subsequent to the date on which, possession was so 
delivered, and for recovery of possession of the mortgaged property, 
and ; f zi : 

(2) the mortgagee may, at any time after the expiry of fifteen 
years from the date of the instrument creating the mortgage, 
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institute a suit for a declaration that the original principal, togeyfer 
with all interest due thereon, has not been extinguished by the profits 
arising from the land in respect of which, and subsequent to the eae 
on which, possession was so delivered. 


(9) Inany suit instituted under sub-section (8) the Court may, 
if it thinks fit, re-open any transaction relating to the mortgage for 
the purpose of ascertaining whether the mortgagee in possession has 
derived from the mortgaged property profits sufficient to extinguish 
the original principal, together with simple interest thereon calculated 
at the rate of eight per centum per annum. 


(zo) In any suit instituted under sub-section (8), if the Court is 
satisfied that the original principal, together with all interest due 
thereon, has been extinguished by the profits arising from the mort- 
gaged property or by any other means, it shall make a declaration 
to this effect and shall passa decree restoring possession of the 
mortgaged property to the mortgagor. 

(zz) In any suit instituted under sub-section (8), if the Court is 
satisfied that the original principal, together with all interest due 
thereon, has not been extinguished by the profits arising from the 
mortgaged property or by any other means, it shall make a declara- 
tion to this effect, and may fix any sum, not exceeding the original 
principal, on payment of which the mortgagor shall be entitled to 
redeem the mortgaged property and may pass a decree accordingly, 
allowing the mortgagor a reasonable period within which to make 
such payment ; and in any Such decree the Court may further direct 
that, f such payment is not made within the period so fixed, the 
mortgagee shall retain possession of the mortgaged property for such 
period as may be specified in the décree and that, after the expiry 
of that period, the original principal, together with all interest due 
thereon, shall be deemed to be extinguished and possession of the 
mortgaged property shall be restored to the mortgagor. 

(r2) Subject to the provisions of sub-section, (13) the decision 


~ of the Court under sub-section (zo) or sub-section (zz) shall be 


final. 


(z3) The provisions of the Code of Civil Procedure, 1908. 
relating to appeals shall apply to all decrees or orders made under 
sub-sections (70) and (zz), but notwithstanding anything contained 
in the Indian Limitation Act, 1908, or in this Act, the period of 
limitation for an appeal to the Court of a District Judge against 
any such decree or order shall be ninety days from the date of the 
decree or order appealed from,” 
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TN 4, In sub-section (Z8) of section 52 of the said Act after the 
ment | 


vords “on account of increase of area” the words “ unless an 
equivalent reduction of rent on account of reduction of area has 
been granted in respect of one or more of the contiguous tenures or 


holdings” shall be added. 


5, After section 168 of the said Act the following section 
shall be inserted, namely ;— 


“ 168A. (z) Notwithstanding anything contained elsewhere in 
Attachment and sale of tenure this Act, orin any other law, or in 
thereon, and lability of poe ANY contract— 
chsers thereof. i 

(a) a decree for arrears of rent due in respect of a tenure or 
holding, whether having the effect of a rent decree or money 
decree,, or a certificate for such arrears signed under the Bengal 
Public Demands Recovery Act, 1913, shall not be executed by 
the attachment and sale of any moveable or immovable property 
other than the entire tenure or holding to which the decree or 
certificate relates : i 

Provided that the provisions of this clause shall not apply if, 
in any manner other than by surrender of the tenure or holding, 
the term of the tenancy expires before an application is made for 
the execution of such a decree or certificate ; 

(6) the purchaser at a sale referred to in clause (a) shall be 
liable to pay to the decree-holder or certificate-holder the defici- 
ency, if any, between the purchase price and the amount due 
under the decree or certificate together with the costs incurred in 
bringing the tenure or holding to sale and any rent which may have 
become payable to the decree-holder between the date of the 
institution of the suit and the date of the confirmation of the sale. 


(2) In any proceeding pending on the date of the commence- 
ment of the Bengal Tenancy (Amendment) Act, 31940, in execution 
of a decree or certificate to which the provisions of sub-section (z) 
apply, if there has been attached any immovable property of the 
judgment-debtor other than the entire tenure or holding to which 
the decree or certificate relates, and if the property so attached 
has not been sold, the Court or Certificate-officer as the case 
may be shall, on the application of the judgment-debtor, direct 
that, on payment- by the judgment-debtor of the costs of thè attach- 
ment, the property so attached shall be released. 


(3) A sale referred to in clause (a) of sub-section (zr) shall 
not be confirmed until the purchaser has.deposited with the Court 
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or Cerlificate-officer, as the case may be, the sum referred to in 
clause (4) of that sub-section.” ‘ 


6. In clause (4) of sub-section (x) of section 3 of the Bengal 
Tenancy (Second Amendment) Act, 1939, for the words and figure 
“ if a decree has been passed before the commencement of this 
Act in a suit under the said clause instituted on or after the twenty- 
seventh day of August, 1937,” the words and figure “ if a decree 
has been passed on or after the twenty-seventh day of August, 
1937, and before the commencement of this Act in a suit under 
the said clause” shall be substituted. 


Notes: This Act amends sections 26C, 26G and section 52 
of the Bengal Tenancy Act and adds a new Section vfs section 168A 
to it. 

Section 26C, as at present stands provides that notices of trans- 
fer of occupancy holdings shall be served by registered post. This 
has proved administratively very difficult as many such notices 
are returned unserved. It is therefore now provided that such 
notices may be served according to rules framed by the Provincial 
Government. : 

Section 26G has been amended extensively. When this section 
was added in 1928, the object in view was that an occupancy raiyat 
should not be entitled to execute any form of mortgage other 
than a complete usufructuary mortgage. This has been evaded 
by the execution of anomalous mortgages and hot kodalas. In order 
to prohibit the alienation of lands by occupancy raiyats through 
kot Robalas or anomalous mortgages, a new sub-section, viz. sub- 
section (rb) has been added after sub-section (ra). The existing 
sub-section (ta) has been substituted declaring that all mortgages 
other than usufructuary mortgages executed after Act IV of 1928 
came into force and before the commencement of the present Act, 
shall take cffect only as complete usufructuary mortgages. 


‘Seven new sub-sections have been added to section 26G. The 


object of sub-section (7) is to provide that any order under sub- 


section (6) shall be subject to appeal, revision or review. _ This 
obviates the difficulty which was felt by the High Court in some 
cases in deciding whether an appeal lay or not. [See Achinta Nath 
Sasmal v. Gobinda Prasad Das, (1) ; Digambar Panda v. Satish, 
Chandra Das (2); Kishori Mohan Banik v. Maijunnessa Bibi (3)]. = 


(1) 01939) 70 C' L. J. 1 ; 43 C. W. N. 1036. 
(2) 43C. W.N 1108, (1) 43C. W.N. nig’ 


Ben. Act 
XIH of 
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In the case of a mortgage by conditional sale subsisting al the 
time of the commencement of this Actin which possession has 
been given to the mortgagee, sub-section (8) gives a right to the 
mortgagor to bring a suit at any time fora declaration that the 
debt has been extinguished by the profits of the property and for 
its possession; similarly the mortgagee has also becn given a right 
to bring a suit after the expiry of 15 years from the date of the 


mortgage for a declaration that the debt has zoż been extinguished 
_by the profits. 


Section 52 has been amended in order to provide that an 
increase of rent for increase of area may be given in cases the 
boundaries have not changed if the landlord has granted an cqui- 
valent reduction of rent for decrease of arca of one or more of 
contiguous holdings. 


Section 168A has been added in order to provide that the only 
step that shall be taken in execution of a rent decree is to bring 
the entire tenure or holding to sale. In order to prevent collusion 
at sales it has been laid down that if the purchaser bids less than 
the amount due under the decree, the property shall pass to him 
subject to a liability to pay the difference, together with costs and 
any rent that becomes due between the date of the institution of 
the suit and the confirmation of the sale. 


Reviews. 


The Law of Pleadings in british India by P. C. Mogha, Sixth 
Edition, 1940, published by the Eastern Law House, Law Pub- 
lishers, r5 College Square, Calcutta, Price Rs. 10. 


This valuable publication is now well known to the legal prac- 
tioners having catered to their needs for a period of fifleen years. 
Within this short period it has run through six editions; that fact 
alone is sufficient to prove its wide popularity and immense utility 
as a guide book in matters of pleadings. It was ushered into 
existence with a blessing from Sir Grimwood Mears and has been 
accepted with quite a chorus of praises from all quarters. We 
also had occasion to review the book in the pages of this Journal 
several years back and place on record our appreciation of it. 
There is hardly any necessity now to add more appreciative words 
to what we said about it on the previous occasion or what other 
people have expressed in praise of it. Suffice it to say that in 
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every edition the learned author has well endeavoured to effect 
more and more improvements and gradually bring it nearer perfec- 
tion. The general scheme of the publication is very simple. It . 
has been divided into two parts: the first part deals with the 
general principles relating to pleading and the second one deals 
with the actual precedents, which cover not only the forms of 
plaints and written statements in use in our every-day life, but also’ 
„the forms of various kinds of applications that are filed in the 
courts in the course of their everyday routine work, as also the 
forms of grounds of appeals and cross-objections. In this edition 
some new valuable notes have been added „to the Footnotes in the 
Second Part of the book. In dealing with his subject the learned 
author has proceeded not in the manner of an abstract philosopher | 
of law but as an absolutely astute practical draftsman with a sound 
knowledge of all the fundamental elements of law. Thus, while 
quite alive to the elementary rule that in pleadings one should 
state only the facts and not the law, the learned author does not 
make too much fettish of this principle and concedes that it is 
not always an inartistic pleading to marshal the facts with a state- 
ment of the law so that the exact bearing of the facts may at once 
be manifest. We can mention other instances of his practical wisdom 
but perhaps that is not necessary. We are in full agreement with 
most of his views but do not share his scathing condemnation of 
the laxity or absence of conciseness in Indian pleadings. No 
doubt brevity is the soul of wit but we are not sure if it is invari- 
‘-ably the soul of pleadings as well. There are occasions when a 
man has got to speak out and reticence of speech then may not 
prove advantageous. The object of pleadings is not to enrage a 
battle of wits or to start a game of hide and seek. Brevity of 
expressions is good only so long as it does not lend itself to equi- 
vocation or mysticism. The drawing up of pleadings has very 
often been described by another slogan that it is an art. If it is 
an art at all, itis the art of an artless man who prizes straight 
talk and can do without quibbling. There are similar other cant 
ideas about the law of pleadings, but one need not be too much 
obsessed with them. Subject to this difference, in the outlook, we 
` are quite at one with all that the learned author has said or meant 
to say in his book. The precedents given in the book are fairly 
correct and are well calculated to give a proper guidance to all 
drafting lawyers. The cases contemplated in the precedents are 
generally of a simple character, but they can suitably be amplified 
to meet the exigencies of more complex cases with the help of the 
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principles discussed in the First Part of the book. The book 
has been of great use to the lawyers and will continue to be so for 
years to come. The get-up of the book leaves nothing more to be 
desired. 


Principles and Forms of Pleadings by S. C. Ghosh, barrister- 
at-law, published by the Eastern Law House, Law Publishers, 15 
College Square, Calcutta. First Edition, 1941, Price Rs. 16. 


This is another work on the law of pleadings. It is a happy 

. augury of the time that the lawyers have started bestowing greater 
‘attention on the rules of pleadings than before in order to purge off 
from them the blemishes with which they have often been charged 
by eminent authorities. This book too is very much on the same 
lines as the other one we have reviewed above, and closely followed 
the model set up by Bullen and Leake. The most refreshing 
feature about the book is that its learned author, unlike the other 
author, has not started with the hypothesis that the Indian system 
of pleadings is all rotten and should be jettisoned stock and 
barrel. He has tried to appreciate the difficulties of the Indian 
drafting lawyers and has offered good suggestions for overcoming 
them. He is quite alive to the conditions of Indian life and to 
the intricacies of the indigenous laws of its people and has felt 
that the skeleton forms of pleadings appended to some of the Indian 
statutes or found in the works on pleadings available in the market 
do not always satisfy the requirements of the complex cases, 
especially those which have to be decided on considerations of 
equitable principles. ‘That is perhaps why the learned author has 
taken so great pains to collect all the relevant informations that 
can be found in the huge mass of adjudged cases. In the first two 
parts of the book the learned author has given the history of plead- 
ings and the general principles governing them. The third part con- 
tains the forms of petitions and the fourth one the forms of plead- 
ings. The most valuable part of the book consists in the Footnotes 
in which the notes on cases and references to the relevant statutes 
and other authorities have been exhaustively ‘given. Even a 
cursory look into these Footnotes will convince the readers what 
amount of pains the learned author has taken or what extensive 
field of law he has traversed in order to make the book universally 
useful. It is by dint of sheer industry and patient research that the 
learned author has been able to make his maiden venture a complete 
success. The forms of pleadings embrace almost all variety of suits ; 
even the suits by or against clubs and carriers which are not very 
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common in this country have not been neglected. The forms of 
petitions are likewise comprehensive and include even the election 
petitions. The forms of precedents have been prepared with 
meticulous care and it is hardly possible to detect any omission in 
respect of any material particulars in any one of them. Though 
we have unstinted admiration for the manifold points of merit in 
the book, we would not, however, pretend to suggest that the book 
does not admit of improvements and we have confidence that 
necessary improvements will be effected in it with the progress of 
time. For the present we would desire the learned author to say 
something in his next edition with respect to the questions as to 
how far a claimant in a suit under Order XXI, Rule 63 of the Civil 
Procedure Code can raise the plea that the decree under execution 
is a nullity having been brought about by fraud or if ina suit for 
partition of the superior interest, a partition of the subordinate 
interests in which the co-sharers are only diversely interested is 
feasible without offending against the rules of homogeneity of 
partible properties or of partial partition. We would also draw the 
attention of the learned author to his form No. 371 where he has 
mentioned the tenant’s occupation of the demised residential house 
as having some bearing on the question of the period of notice to 
quit, but neither the statute nor the rule in Benoy Krishna v. 
Salsiccioni (1), seem to warrant this view. These are, however, all 
matters for consideration in the next edition and do not in any way 
detract from the present worth of the current edition. The book has 
been nicely got up and its beautiful appearance will form an addi- 
tional inducement for its customers. - l 


(1) (1992) L. R. 59 I. A. 414; 56 C. L. J. 31. 
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NOTES OF CASES. 


Di V. Subba Rao v. The Calicut Co-operative Urban 
Bank Ltd., Calicut. 


Indian Limitation Act (IX of 1908), Sch. T, Art. 182, if applicable to 
execution of awards under Co-operative Societies Act (II of 1912). 
The execution of an award passed under Section 51 of the 

Co-operative Societies Act and enforceable by rule XV (7) (c) 

thereunder as a final decree by a Civil Court was held not to be 

time-barred under article 182 of the Limitation Act. On Letters 

Patent appeal : 

Held (per Leach, C. J. and Krishnaswwami Ayyangar, J. ]—that 
article 182 and not article 181 applied and that the execution was 
not time-barred. 

S. C. 


Goona Durgaprasada Rao v. Goona Sudarsanaswami. 


Hindu Law—-Conversion and reconversion withoul expialory cere- 
monies. 


A Christian convert from Hinduism married another convert 
and had four sons viz, Sudarsana and others who married accord- 
ing to Hindu rites. ‘hereafter he became a devout Hindu and 
married his brother’s widow according to the custom and form in 
his community amongst the Hindus and hada son Durgaprasad by 
her. The lower Court held that he remained a Christian and his 
second marriage was invalid. on appeal: 


Held | per AMockett and Krishnaswamt Ayyangar, JJ. .J—that the 
second marriage was valid as expialory ceremony was not essential 
in his community. 


S C. 


1939. 
A 


I. L. R. [1940] 
Mad. 649. 


1939. 
wa 


L L. R. [1940] 
Mad. 653. 


` sõn 


1940. 
We 


L L. R. [1940] 
Mad. 699 F, B. 


1939. 
aed) 


I. L. R. [1940] 
Mad. 734. 


1939. 
ew 


I, L, R. [1940] 
Mad. 757. 
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Muthuvenkatapathy Reddy v. Kuppu Reddi. 


Code of Civil Procedure (Act V of 1908), Order 21, rules 8, 92— 
Assignment of a mortgage to deciec-holder as part payment 31 days 
after Court sale and the deposit of the balance on the next day ie. 
the re-opening of Court day, if valid—General Clauses Act (X of 
1897) Section z0. 


After the execution sale on 2nd December, 1935, the Court 
closed some days before 25th December, 1935 and the judgment- 
debtors assigned on 2nd January, 1936 a mortgage to the decree- 
holder in part satisfaction of the decree, deposited the balance etc. 
in Court on 3rd January, 1936 the reopening date and prayed 
for setting aside the sale. The contentions of the auction-purchaser 
that full deposit was not made in cash nor in time were overruled 
by lower Court. On reference to Full Bench in second appeal : 

Held | per Leach, C. J., King and Krishnaswami Ayyangar, JJ) 
—that any payment or adjustment to the satisfaction of the decree- 
holder is a valid payment and that the deposit was in time. 

S.C 


Yenamandra Jagannadham vz. Theerthala Adilakshmi. 


Hindu Law—Brother’s sows daughter, if a heritable bandhu. 
On a reference to Division Bench on the question viz. whether 
the brother’s son’s daughter is a heritable bandhu: 


Held [per Leach, C. J. and Krishnaswami Ayyangar, [J.J—that 


‘she is a heritable bandhu and inherits -the estate of her paternal 


great-uncle in the absence of a nearer male heir. 
S.C 


A. R. Krishnaswami Ayyar v. The Travancore National 
and Quilan Bank Ltd. 


Indian Contract Act (IX of 1872), Sec. 143—Discharge of surety, 


The Bank received a quarter of its dues under a composition 
scheme and its suit for the balance against Krishnaswami and 
another surety was decreed overruling their contention that the 
debt be treated as extinguished as under the terms of surety-bond 
they should ‘ get discharge after the debts are fully paid off’. On 
appeal by. sureties : 

Heid | per Burn and Mockett, 77.|—that the debt was not extin- 
guished and the sureties were liable. 
S. C. 
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. P. Kumaravel Nadar v. T. P. Shanmuga Nadar. 


Code Bf Criminal Procedure (Act V of 1898) Secs. 195, 476—Revi- 
sion, if to be filed in the Civil Jurisdiction of High Court. 

The petition of Kumaravel the plaintiff against Shanmuga the 
defendant for prosecution under Seetion 476 of the Criminal Proce- 
dure Code, was dismissed. 
Code : 

Held [per Leach, C. J., Kingand Krishnaswami Ayyangar, J].\— 
that it being a Civil Court order revision shall lie under Section 115 
of the Civil Procedure Code. 


Ss. Cc. 


In revision under Criminal Procedure 


Vattipalle Eswariah v. Vattipalle Rameswarayya. 


Code of Civil Procedure (Act V of 1908), Order XLI, rules rr, 12— 
Appeal to be admitted or dismissed as a whole and not in part. 
The Second appeal against a partition decree relating to a 

number of items of property was admitted with respect to one item 

only. On reference to Full Bench : 
Held {per Leach, C.J., Mockett and Krishnaswami Ayyangar, 

JJ] that the appeal is to be admitted as a whole, 


S. C. 


Chikkanna Chettiar v. V. S. Perumal Chettiar. 


Land Acquisition Act (I of 1894), Secs. 3(4), 30—Dectsion by Sub- 

Judge on reference under Section 30, if appealadble. 

Each of the three brothers Chikkanna, Perumal and another 
claimed the compensation awarded and on reference the Sub-Judge 
held that Perumal was entitled to it. In revision it was referred 
to Full Bench on the point whether such order is appealable as a 
“ decree ” : 

Held [per Leach, C. J. King and Krishnaswami Ayyangar, [7.\— 

that the decision is appealable as a “ decree.” 


S, C. 
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Reddi Krishnan Naidu v. Chintala Somi Naidu. 


Hindu Law— Decree against father only in a suit against father 
and sous, if executable against sons’ interest in joint family 
property. í l 
Somi’s suit against the father and his sons on a pronote 

executed by father for family necessities was dismissed by trial 

Court but was decreed against the father only in appeal. The 

objection of the sons in execution against them was upheld finally 

in second appeal. On Letters Patent appeal : , 
Held { per Leach, C. J. and Krishnaswami : Ayyangar, J j\— 

that the decree could be executed against the son’s interest in the 

joint family property. 

S. C 


Cherutty v. Nangamparambil Ravu. 


Hindu Law— Maintenance. 


The suit by Cherutty and another, .the son and the daughter, 
and their parents against Ravu the manager of the joint family 
property and others was decreed in favour of the son and the 
daughter by trial Court but was dismissed in appeal. On Letters 
Patent appeai : 


Held | per Leach, C.J. and Krishnaswami Ayyangar ].}—that 
a Hindu coparcener whethera major or a minor is entitled to 
sue the manager only for maintenance and need not sue for parti- 
tion also and that a maiden daughter is not bound to sue her father 
only but can sue the manager for her maintenance. 


S. e 


PRE-EMPTION IN HINDU LAW. 


[ By Mr. BimaLAa CHARAN DERB, Apvocatr, Hicu Court. | 


In delivering the advice of the Judicial Committee of the Privy 
council to His Majesty in the case of Digambar Singh v. 
Ahmad Sayeed (1) Sir John Edge said, inter alia, as follows :— . 


“ Preemption in village communities in British India had its 
origin inthe Muhammadan law as to pre-emption, and was appa- 
rently unknown in India before the time of the Moghul Rules. 


(1) (1914) 21 C. L. J. 237; L. R. 421, A. 10; L L, R, 37 All, 129 
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In the course of time customs of pre-emption grew up or were 
ne E village communities. In some cases the sharers 
in a village adopted or followed the rules of the Muhammadan 
law of pre-emption and in such cases the custom of the village 
follows the rules of the Muhammadan law of pre-emption. In 
other cases, where a custom of pre-emption exists, each village 
community has a custom of pre-emption which varies from the 
Muhammadan law of pre-emption and is peculiar to the village in 
its provisions and its incidents.” 2S 


Though Sir John Edge seems to be definite in his opinion as 
regards “origin in the Muhammadan law,” it seems to me that he was 
rather cautious in his language in the sentences which follow. He 
seems to have been of opinion that there weve cases where custom 
of pre-emption existed before the advent of the Moghuls. Indeed, 
slokas 107 to rr2 of Ullasa XII of Mahanirvana Tantra shows that 


the custom of pre-emption existed in India before the advent of 


the Moghuls. I am quoting below the slokas above referred 
to :— 
wat waa fea afaaate fa | 
HA wate fee gy a se: WTA: a 
qafa at mia: erat a fafa | 
aa? Beal feat freer dad 0 
frafaqasaar Maca RAR | 
aaa Aq woe Ula aot: a ATT N 
qe agana q aaa amasa aT | 
water wet faan u 
ata Aq wae Sf cae faa: | 
WIV THA TAS WAL ALLA N 
wat aa BEN fafa aafia aT | 
qa qafi mifa mac’ afafafea: i 
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' Rulings by the President of thé Bengal Legislative 
Council: Published by Superintendent, Government Printing, 
Bengal Government Press, Alipore, Bengal, 1941, Price Re. 1-2. | 

“This small brochure contains a collection of the rulings given by 
the President of the Bengal Legislative Council during ` the period 
from April, 1937 to April, 1940. Presidential rulings serve the very- 
same purpose as judicial pronouncements do in Courts of law. . It is’ 
desirable that the rulings from the chair in the Council House 
should be uniform and universally known. The present publication 
will serve to secure both these objectives, inasmuch as it givés wide 
publicity to the rulings and at the same time prevents departure 
from the established opinions arrived at on earlier occasions. The 
legislators must have keenly felt the absence of such a publication 
for long and the present publication cannot be said to have removed 
that want too soon. The learned President responsible for these 
rulings is a trained lawyer well versed in legal lores and has always 
brought his great knowledge of law to bear on the rulings he has 
given. His pronouncements on the rights of the legislators to deal 
with subjects which are beyond the jurisdiction of the Provincial 
Legislatures, the functions of the Leader of the House, separation of 
the valid from the invalid portions of a bill, are only some of the 
innumerable instances in which the learned President has displayed 
great aptitude and skill in the discharge of his official work. All his 
opinions may not be universally accepted, but that will not in any 
way affect the merit of the rulings or the worth of the present publi- 
cation. ‘here can be no gainsaying the fact that the learned 
President has always tackled the problems before him with an 
ability which must have earned for him universal admiration and 
confidence. ‘he disquisitions underlying the rulings will be appre- 
ciated even by the members of the legal profession. . 
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NEW ENACTMENTS. 


ACT NO. IV OF 1940 
of the Central Legislature.* 

An Act to extend the operation of the criminal law to offences 
committed on ships or aircraft registered in British India wherever 
they may be. . 

WHEREAS it is expedient to extend the operation of the criminal 
law to offences committed on ships or aircraft registered in British 
India wherever they may be, and for that purpose further to 
amend the Indian Penal Code and the Code of Criminal Pro- 
cedure, 1898 ; i 

It is hereby enacted as follows :-- 


1. This Act may be called the Offences on Ships and Aircraft 
Act, 1940. 
“9, In section 4 of the Indian Penal Code, after clause (3) the 
following clause shall be inserted, namely :— 


“(4) any person onany ship or aircraft registered in British 
India wherever it may be.” 


3, In section 188 of the Code of Criminal Procedure, 1898, 
after the words “Prince or Chief in India”, where they occur for the 
second time, the following words shall be inserted, namely :— 

“or = 
when any person commits an offence on any ship or aircraft 


registered in British India wherever it may be.”. 


Notes :—This Act amends the Indian Penal Code and the Code 
of Criminal Procedure with a view to extend the operation of the 
criminal law to offences committed on ships or aircraft registered in 
British India wherever they may be. It ‘thus extends the extra- 
territorial jurisdiction of the criminal Courts. 


y- 


*Published in the Calcutta Gazette) dated 21st March, 1940, Part V, 
page Il, 
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ACT NO. XXXIV OF 1940. 
of the Central Legislature.* 
An Act further to amend the Code af Civil 
Procedure, 1908. 


WHEREAS its expedient further to amend the Code of Civil Pro- 
cedure, 1908, for the purposes hereinafter appearing ; 
It is hereby enacted as follows :— 


1. This Act may be called the Code of Civil Procedure 
(Amendment) Act, 1940. > 


2. (z) In section 29 of the Code of Civil Procedure, 1908 
(hereinafter referred to as the said Code),— 


(a) in the paragraph preceding the proviso— 


(i) after the word “Summonses” the words “and other processes” 
shall be inserted ; 


(ii) for the words “had been” the words “were summonses” shall 
be substituted ; and 


(6) in the proviso— 


(i) after the word “summonses” the words “or processes” shall 
be inserted ; 


(ii) for the words “by whose Courts a summons is” the words “of 
the Province in which such summonses or processes are” shall be 
substituted ; 


(iii) forthe words “Courts of the Province” the words “such 
Courts” shall be substituted. 


(2) The substitution made in the said Code by sub-clause (iii 
of clause (4) of sub-section (z) and the substitution 50 made by sub- 
clause (7) of the said clause with the omission of the words “or 
processes” shall be deemed to have taken effect on the rst day of 
April, 1937. 

3. ` In clause (4) of sub-section (2) of section 48 of the said 
Code, for the figures and words “180 of the Second Schedule to 
the Indian Limitation Act, 1877” the figures and words ‘183 of 
the First Schedule to the Indian Limitation Act, ki shali be 
substituted. 


*Published in the Calcutta Gazette, dated the goth January, 1943; Part, V, 
page 19. 
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Notes :—This Act amends section 29 of the Code of Civil 
Procedure with a view to provide that processes other than sum- 
monses issued by foreign Courts may be sent to British Indian 
Courts and may be served as if they were summonses issued by 
such Courts. It also amends section 48, sub-section (2), clause (b) 
where it referred to Article 180 of the Indian Limitation Act of 


1877, by substituting the coresponding article of the.Indian Limita- 
tion Act of 1908. 2 


ACT NO. XXXV OF 1940 
of the Central -Legislature.* 


An Act further to amend the Code of Criminal Procedure, 1898. 


WUEREAS it is expedient further to amend the Code of 
Criminal Procedure, 1898, for the purpose hereinafter appearing : 


It is hereby enacted as follows :— 

1. (x) This Act may be called the Code of Criminal Procedure 
(Amendment) Act, 1940. 

(2) It shall come into force on such date as the Central 


Government may, by notification in the official Gazelte, appoint in 
this behalf. 


2. After sub-section (2) of section 5c3 of the Code of Crimi- 

nal Procedure, 1898 (hereinafter referred to as the said Act), the 
_ following sub-section shall be inserted, namely :— 

“(24) When the witness resides in British.Burma, the commis- 
sion may be issued to any District Magistrate or Magistrate of the 
first class within the local limits of whose jurisdiction in British 
Burma such witness resides.” 

8, After section 508 of the said Act the following section shall 
be inserted, namely :— 

“eo8A. The provisions of sub-section (3) of section 503, sub- 
sections (z) and (74) of section 504 and so much of sections 505 
and so07 as relates to the execution of a commission and its return 
by the Magistrate or officer to whom the commission is directed 
shall apply in respect of commissions issued by a Magistrate or 
Court in British Burma under the law in force in British Burma 
relating to commissions for the examination of witnesses, as they 
apply to commissions issued under section 503 or section 506.” 

Notes :—The amendment of the Code of Criminal Procedure, 
made by this Act, has been necessitated by the separation of British 


*Published in the Calcutta Gazette, dated the 3oth January, 1941, Part V, 
page 20. 
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Burma from British India. Section 503 of the Code of -Criminal 
Procedure has been amended soasto provide for the issue of ‘A 
commission in the case of witnésses residing in British Burma. A 

new section, viz., section 5o8A has been added in order to make the 

provisions relating to commissions applicable to commissions issued 

in British Burma. 


ACT NO. XXXIII OF 1940 
of the Central Legislature.* 


An Act further to amend the Indian Registration Act, 1908, 
Jor certain purposes. 


WHEREAS it is expedient further to amend the Indian Registra- XVI of 


tion Act, 1908, for the purposes hereinafter appearing ; 1908. 
It is hereby enacted as follows :— 
poet ` 1. This Act may be called the Indian Registration (Amend- 
sar ment) Act, 1940. 
Amend- 2. Insection 18 of the Indian Registration Act, 1908 (herein- XVI of 
rection. after referred to as the said Act), after clause (c) the following clause 1908. 


section 

re shall be inserted, namely :— 

1908, “(cc) instruments transferring or assigning, any decree or order of 
a Court or any award when such decree or order or award pur- 
ports or operates to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title or interest, whether 
vested or contingent, of a value less than one hundred rupees, to or. 


in immoveable property ; ” 


ry - 3. In scction 28 of the said Act,— 

senon (a) for the word, brackets and letter “and (¢)” the words, brackets, 
XVI of letters and figures, “(¢) and (e), section 17, sub-section (2), in so 
1999; far as such document affects immoveable property,” shall be subs- 


tituted ; and 

(2) for the word, brackets and letter “and (¢)” the word, brackets 
and letters “,(¢) and (¢c)” shall be substituted. 

Notes :—This Act amends section 28 of the Indian Registra- 
tion Act and adds a new clause, viz. clause (cc) to section 18. 
This new clause provides that instruments transferring or assigning 
any decree or order of a Court or any award, shall not be com- 
pulsorily registrable if they operate to create, declare, assign, limit 
or extinguish any right, title or interest of a value less than Rs. 100 
to or in immoveable property. é 

*Published in the -Calcutta Gazette, dated the 6th February, 1941, Part V, 
page 18, 
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NOTES OF CASES. 
The Official Assignee, Madras v. Natesam Pillai. 


Money of a depositor in suspense account in a bank is held by it as 
trustee. 


A Bank held Natesan’s money pending his instructions without 
opening any account and then suspended business. Natesan’s claim 
for the full amount from the Bank’s assets was decreed. On 
appeal : : 

Held | per Venkataramana Rao and Kunhi Raman, J7.\—that 
the money held in fiduciary capacity by the Bank did not vest 
in the Official Assignee and was repayable in full and not by 
dividends. 

S. C 


Pavayi v. Palanivela Goundan. 
Indian Limitation Act (IX of 1909) Sess. 19, 20—Acknowledgment. 


A mortgage, redeemable in a year, by Palanivela on rath 
November, 1913 was assigned to Pavayi and the equity of redemp- 
tion was purchased on 16th January, 1919 bya stranger. Then 
a payment of Rs. 200 towards interest was made and endorsed 

‘on the 16th December, 1920 by the mortgagor. Pavayi’s mort- 
gage suit on gth December, 1932 was decreed-by trial Court but 
dismissed as time-barred on appeal. Ona reference to Full Bench 
in second appeal : 

Held | per Leach, C. J., King and Krishnaswami Ayyangar, Z] 
that an acknowledgment by a mortgagor after losing all interest 
in the mortgaged property cannot bind the assignee of such interest, 
that the English decisions on this point are applicable and that the 
suit be dismissed as time-barred. 

See also Mukh Narain v. Ram Lochan (1). 


(1) (1940) I. L. R. 19 Pat. 938. 


E 
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The Official Receiver of East Godavari v. 
Chava Govinda Raju. t 


Indian, Limitation Act (IX of 1908), Sec. 2(8), Sch. I Arts. 142, 
“144g—Auction-purihaser to prove possession within twelve years 
of suit. 


The auction-purchaser of a property ina suit filed in r922°0n - 
a mortgage dated 29th November, 1911 brought a suit for posses- 
sion against Gobinda who was a trespasser since ` 1909 and the 
suit was decreed by trial Court but dismissed in appeal. On a 
reference to Full Bench in second appeal on the point vz. whether 
the onus is on the plaintiff under article r42 or on Govinda under 


article 144: 


Heid | per Leach, C. J., Mockett and Krishnaswami Ayyangar 
JJ.\—that article 142 was applicable. 
S. C. 


Katikineni Venkata Gopala Naeasimha Rama Rao v. 
Chitluri Venkataramayya. : 


Dai Teme te Act (XI of 1922) Sets. 22, 54-—" Income-tax 
return,” if a public document—Indian Evidence Act (I of 1872), 
Secs. 65(¢), 7¢4—Certified copy of return, if admissible in evidence, 
On a reference to Full Bench on the question a/z. whether the 

statements of accounts by the assessee in the “ incomestax return” 

are public documents and whether the certified copies of these are 
admissible in evidence : 

Held -| per Leach, C.J. King and Somayya, 7/.|—that these 
are public documents of which the certified copies are admissible 
in evidence. 

Mythili v. Janaki (1) in 72 C. L. J. ron overruled. 


S. C. 


(1) (1939) I. L. R. [1940] M2d. 329, 332. 
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NOTES OF CASES. 
In re Abdul Basha Sahib, prisoner. 


Indian Evidence Act (I of 1872), Secs. 27, 30—Confession. 


The prisoner made a confession to the Circle Inspector impli- 
cating the second accused and showed the places wherefrom the 
“ornaments etc. of the deceased were unearthed. He was convicted 
of murder and sentenced to death and the second accused was 
convicted under Section 201 of the Penal Code and sentenced to 
three years rigorous imprisonment. On appeal : 

Held {per Burn and Lakshmana Rao, J].|--that the statement 
was admissible under Section 27 relating to discovery of jewels 


but not so under Section 30 against the second accused who should 
be acquitted. i 


S: C. 


Mahendra Rao v. Bishámbhar Nath. 


First application for execution struck of on compromise allowing 


payment by instalments—Second application on default, if a fresh 
application or one to revive the first—Limitation. . 


The first application by Bishambhar for execution on 6th 
March, 1926, of a decree dated 29th March, 1924 against Mahendra 
was struck off and the auction-sale was postponed: after recording 
on roth October, 1926 a compromise allowing payment by instal- 
ments. The second application on 23rd December, 1931 for 
default of instalment due in 1927 was held time-barred. On refer- 
ence to Full Bench : 

- Held | per Lgbal Ahmad, Bajpai and Ismail, J7.\|—that the 
executing Court had jurisdiction to record the compromise and that 
the second application was one merely to revive the first and was 
not time-barred. 

S, C. 


1940. 
Ner 


I. L. R. [1940] 
Mad 1028. 


1940. 
Ner 


L L. R. [1940] 
All. 377 F. B. 
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In the matter of An Advocate of Agra. 


1940. Indian Bar Councils Aet (XXXVII of 1926), ‘Sec. 10—Neglect to 
L L. R. [1940] (er tify in Court the withdrawal of costs in deposit, if professional 
All. 386 S. B. misconduct. 


Babu Prem Narain, an Advocate, withdrew Rs. 88-r4 as. 
deposited as costs by the respondents and retained it for his dues 
from his client the appellant amounting to Rs. 105 but failed to 
certify the withdrawal to Court. The Bar Council tribunal held 
his conduct towards his client justified but found him guilty of 
non-certification to Court. On reference : 

Held [per Thom, C. J., Rachhpal Singh and Ismail, J7.\—that 
this non-certification amounted to gross negligence but not to 
professional misconduct as it was not “ disgraceful or dishonourable 
conduct.” 

The dictum of Viscount Maugham in Myers v. Elman (1) 
followed. 


S. C. 


(1). (1939) 4 All. Eng. Rep. 484. 


Emperor v. Baldeo. 


a Indian Evidence Act (I of 1872), Sec. 27—Code of Criminal Procedure 
AR Rr Do) (Ait V of 1898), Secs. 162, 1(2). 


TAA Tirmal’s statement to the Police Officer during investigation, 
whereby the blood-stained knife was recovered, was admitted in 
evidence and Baldeo, Lakhan and Tirmal were convicted of murder. 
On reference in appeal : 

Held [per Collister, Allsop and Braund, J7.|—that no portion 
of the statement is admissible under Section 27 of the Evidence Act 
and the whole of it is excluded under Section 162 of Criminal 
Procedure Code. 


S. C 
Mumtaz v. Chhutwa. 
1949. Evading arrest and misrepresenting in revision petition that he was in 
jail, of “ contempt.” 
L L. R [toi jail, if © contemp 
1, 507. Mumtaz, convicted on 22nd December, 1939 on the complaint 


of Chhutwa, evaded arrest and in revision on his praying for release 
on bail the sentence for three months rigorous imprisonment was 


4 
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reduced on 2nd February, 1940 to the period he was already in 
jail. In contempt proceedings against him : 

Held | per Bennet and Igbal Ahmed, JJ.]—that Mumtaz was 
guilty of contempt. 

See also Hrishikesh v. A. P. Bagchi (1). 
S. C. 


(1). (1940) I. L. R. [1940] All. 710. 


Harnarain Lal v. Mathura Prasad. 


Code of Civil Procedure (Act V of 19089), Secs. 2(2), g7—An order 
staying execution of decree under Section 3 of Temporary Post- 
ponement of Execution of Decrees Act (Local Act X of 1937) [Cf 
Sec. 3 of the Bengal Non-agricultural Tenancy (Temporary 
Provisions) Act ( Bengal Act IX of rogo)|, if a “ decree” and if 
appealable. 


The execution of a decree for costs was stayed under the 


Postponement Act and in appeal it was referred to Full Bench 
on the questions viz. (1) whether the said Act covers execution 
ofa decree for costs and (2) whether the order was appealable : 
Held | per’ Thom, C. J, Allsop and Ganganath, J].|—that (1) a 
decree for costs is a decree for money passed on the basis of an 
existing liability and is covered by the said Act and (2) that-the 
order determining conclusively the rights and liabilities of the 
parties is a decree and is appealable. 
S.C. 


Emperor v. Mihi Lal. 


Code of Criminal Procedure (Act V of 1898 ), Sec. 215—Quashing 
of commitment order. 


On the pretext of having a criminal case against Srimati Parbati 
and her relations compromised, Mihi Lal and others induced 
them to go to Muttra where Parbati was attempted `to be sold 
off. The Magistrate finding a prima facie case committed the 
accused before Sessions Judge who made a reference for quash- 
ing: 
Held | per Rachhpal Singh, 7.|\—that a commitment on a prima 
facie case cannot be quashed as there is no point of law involved, 


S C 


60x 


1940, 
ew 


L L. R. [1940] 
All. 517 F. B. 


1940. 
S 


L L. R. [1940] 
All. 531. 


yen ; THE CALCUTTA LAW JOURNAL. [VoL. Vd 


Gulab Devi v. Banwari Lal. 


1940, Hindu Law—Alienation by widow for legal necessity. 

~ 

Wek [1940] Gulab succeeding to the property of her deceased brother 
Il. 555 


ari Nahal Singh after the death of his widow Mansa questioned the 
mortgage by Mansa for purchase of wedding presents for Gulab’s 
daughter, as there was no legal necessity. On second appeal : 


Held [per Thom, C. J. and Ganga Nath, 7.j—that “legal 
necessity” does not mean actual compulsion but an essential and 
obligatory act under serious and sufficient pressure and that the 

i mortgage debt was justified. 


S. C. 
Jagdish Saran v. Bhagwat Saran. 
1940. Code of Civil Procedure (Act V of 1908), Sec. 115, Order I, rule ro. 
I ane An application by Jagdish for amendment of his plaint at a 


pees late stage for correcting the names and descriptions of AHO of the 
defendants was rejected. In revision, 


Held į per Iqbal Ahmad and Paibes J/.\—that revision lies 
against such an order. 


S. C. : ; ` 





Ramdin Singh v. Sårju Prasad. 


1940. Code of Civil Procedure (Act V of 1908), Sec. 68, Order 21, rule 89-- 
L L. R. [1940] Usufructuary mortgagee’s interest is an immoveable property. 
All, 596. 


a In auction sale by the Collector on 22nd October, 1929 Sarju, 
a decree-holder purchased the usufructuary ‘mortgagee’s right of 
the debtor which was also purchased in a Civil Court auction 
sale on 26th January, 1930 by Ramdin another decree-holder 
whose suit against Sarju was dismissed. On second appeal: 


Heid [| per Iqbal Ahmad and Bajpai, J7.|—that such interest 
is immoveable property and that the Collector and not the Civil 
Court had jurisdiction to hold such sale. - 


S5. C. 


N 
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NOTES OF CASES. 


Bhoop Singh v. Sri Ram. 
Trees of a grove planted by Zemindar, if pass by sale of land. 


Sri Ram’s suit against Bhoop Singh for the price of trees 
removed by him from the grove planted by his father the Zemin- 
dar, in his Zemindari lands purchased by Sri Ram, was decreed. 
On second appeal : 

Held | per Thom, C. J. and Ganga Nath Jẹ—that a co-sharer 
proprietor may have inferior rights as a grove-holder but a sole 
proprietor’s right in such a grove merges completely in his Zemin- 
dari right and pass with it on sale. 

See also Raj Narain v. Imam Raza (1). 


Ss. C 


(1) (1940) 1. L. R. £:940] All. 667. 


Saadat Husain v. Ram Kishan Das. 


Pensions Act (XXIII of 1871), Sees. 4, rr—Grant by Mughal 
Emperor of an amount as jagir realisable from certain villages, 
if a “ pension.” 

By firmans dated 1712, 1721, 1724 and 1744 an ancestor of 
Saadat was made Mansabdar and some of his successors were 
granted certain sums as “jagizs” realisable from certain villages, 
and the “ jagizs” were duly partitioned in 1758 and Saadat’s 
ancestor then living was recorded as muafidar proprietor in 1843 
during British rule. Saadat’s suit for a declaration that the decree 
for sale on mortgagé of a pait of the property by himself to Ram 
Kishan was w#/éva vires as the property was non-transferable as a 
“pension,” was decreed by Munsif but dismissed in appeal. In 
second appeal : - 

Held | per Thom, C. J. Collister, Allsop, Ganga Nath and 
Braund, /7.\—that the grant was neither heritable nor in perpe- 


1940, 
Neo 


I. L. R. [19407 
All, 599. 


1940. 
Now 


I, L. R. [1940] 
All, 603. F. B. 
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tuity and was not a pension and that the land and not “ pension ” 
if any, having been mortgaged a valid mortgage decree could be 





passed. 
S C. 
Emperor.v. Dhirajia. ~ 
1940. Indian Penal Code (Aut XLV of 1860), Sections 299, 300, 309. 

L L. R. [1940] Threatened and chased by her husband Dhirajia ran away in 
Anot: _ panic and fell into an open well with her six months old baby killing 
it but herself suffering little injury. On a reference: 

Held [per Lajpai and Braund, JJ.}—that culpable homicide in 
this case did not amount to murder and that theré was no conscious 
effort or attempt to commit suicide. 

S. C 
Sahib Nasib Khan v. Qutbunnissa. 
1942. Code of Civil Procedure ( Act V of 1508), Section 11—Andian Evidence 
ated s 
L, T. RL [19402 Act (I of 1822), Sections 5, 11. 

All. 691. The points for decision were (1) whether the decision ina con- 
sent decree passed in the Munsiff’s Court can operate as ves judicata 
to a later suit in the Civil Judge’s Court regarding the same property 
whose value increased meanwhile and (2) whether the enquiry by 
Municipal Board and subsequent entries of names of certain persons 
in the Municipal Registers on an application for mutation are 
admissible : 

Held [per lgsa/ Ahmad and Verma, 77.|—that (1) it operated as 
res judicata as the compromise estopped the parties from raising the 
same questions and that (2) the said matters are admissible as rele- 
vant facts. 

S. C. 
Jamuna Kunwar v. Arjun Singh. 
1940. Hindu Law-- Widows maintznance—Indian Contract Act (IX of 
ww . 
L L. R. [1940] 1872), Section 73. 
All. 739. 


n Under a Will the widow was to receive maintenance only on her 
residing in her husband’s dwelling house; but the widow Jamuna 
living separately dre to previous litigations with Arjun the adopted 
son brought a suit for her maintenance including arrears with interest 
thereon which was decreed in part. On appeal ; 


Y 
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Held [per Colister and Bajpai, 7/.\—that as the widow remained 
chaste and lived separately only fora just cause i.e, for strained 
feelings she was entitled in dependently of the Will to maintenance 
but not to interest on arrears. w ' 

3. C. . š 


Seth Kanhaiya Lal v. Commissioner of Income-tax. 
Lncome-tax Act (XI of 1922), Sections 64(3) proviso, 662). 


Kanhaiya Lal was assessed at Meerut under section 64(3) over- 
ruling his contention for assessment at Calcutta, the principal place 
of his business, and his appeal was dismissed under section 30. The 
Commissioner dismissed the application made under section 33 and 
On another application under section 66(2) referred the question of 
amount of assessment to High Court: l 

Held [per Coizister and Bajpai, JJ.}—that the assessee had an 
“opportunity of representing his views” under proviso to section 64(3) 
as distinguished from “opportunity of being heard” under 
section 32(3) and that the plea of jurisdiction cannot be raised in 
appeal and cannot be taken as a “ question arising out of the 
appellate order,” under section 66(2). 

S. C. = 


Chhakauri Singh v. Sri Krishna Pande. 


Indian Court fees Act (VII of 1870, as amended by Local Act XIX 
of 1938), Section 7 (IV-B), proviso. 

A second appeal was filed, after the amendment of the Court-fees 
Act, with the same yaluation and court-fee as on the plaint which 
was filed before the amendment. On Stamp Reporter's objection : 

Held [per 4//sof, 7.]—that the valuation after amendment was to 
be made as mentioned in the plaint i. e., not the present valuation 
but that at the date of the plaint. 

S. C. 





Masih v. Masih. 
Indian Divorce Act (LV of 1869), Section 7—Husband to deposit the 
wifes costs for defence. 

Ina petition by husband for dissolution of marriage for adultery, 
the wife prayed that her costs and expenses for defence should be 
deposited by husband : 

Held [per Ad/sop, 7.]—that the husband should deposit it, 


[Decisions of other High Courts discussed. ] 
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Dharam Narain v. Suraj Narain. 

3940: 7 

I. L. R. [1940] | Hindu Law—sSuccesston to the office of shebaitship. 
of One Salig Ram made an absolute gift of his property to his 

widowed daughter-in-law who created a Debutter thereof with herself 
as first shebait but did not nominate her successor. After her death, 
Lachmi, the son of a brother of Salig Ram and thereafter in 1921 
his minor son Suraj became Shebait. In 1926 Dharam, ‘the son’s son 
of Salig Ram’s another brother, got his name mutated in the 
debutter as Shebait and made gross mismanagement. Suraj’s suit 
in 1937 for. possession and for accounts was decreed. On appeal: 

Held [per Collister and Bajpai, JJ.]-- that shebaitship was vested 
in Lachmi, the founder’s heir, and became hereditary, that neither 
section 92 of the Civil Procedure Code nor section roof the 
Limitation Act was applicable as Dharam was a trespasser, that 
article 124 of the Limitation Act applied to the prayer for posses 
sion and article 120 for accounts and that the suit be decreed. 


S. C 
Gopaldas Purshotamdas v. Commissioner of 
Income-tax. 
aa Indian Income-tax Act (XI of 1922), Sections 22, 23, 27. 
te an [940] On notice under section 22(2) wherein the alternative capacitics 


<= were rot struck off, the assessce, a Hindu joint family filed the 
return. The Income-tax Officer made assessment under section 23(4) 
after considering the books of account produced on notices under 
sections 22(4) and 23(2) and the proofs submitted on notice under 
section 23(3). Thereafter an appeal and an application under 
section 27 were rejected as also the application under sections 33 
and 66(2) to the Commissioner. The assessee moved the High 
Court : 

Held [per Collister and Bajpai, /7.|—that notice under 
section 22(2) was not invalid or illegal and this was not “sufficient 
cause” under section 27, that the assessment under section 23(4) 
was valid and that the Commissioner should not reject the petition 
under section 66(2) summarily but state the reasons for his 
decision. 


S, G 
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PAYMENT OF WAGES ACT. 
Certain defects. 
' [By Mr. Anil Chandra Roy Chaudhury, M.Sc., B.L., Advocate.] 


I would like to draw the attention of the authorities through 
your esteemed journal to some serious defects in the Payment of 
Wages Act (IV of 1935) which have rendered it useless for all 
practical purposes. The purpose of the . Act is apparently to enforce 
immediate payment to industrial workers as their wages become due. 

At the outset, the absence of any definition of an employer 
coupled with the peculiar provision in Section 3 creates difficulty 
in starting proceedings under the Act. Majority of factories are 
either companies or partnership firms, the proprietors of which 
are often not known to the workers themselves. It is again diffi- 
cult for workers to know if any manager has actually been 
nominated under the Factories Act. If workers start proceedings 
against the de facto manager they are often nonsuited by the plea 
that the defendant has not been nominated under the Factories 
Act. If they sue the firm great difficulty is felt, if it is a private 
one, in the service of summons and in establishing ownership. 
Moreover, Section 3 indicates that a nominated manager has to be 
sued first before any direction can be made against the firm 
itself. 

., Again when a proceeding involving a large sum of money is 
instituted against the nominated manager, of a big factory, it is 
usually found that.the manager himself had not been paid for 
months and has no funds under his control to meet the dues, The 
only course left is to get an order against the firm under Section 19 
of the Act. 

. The section is so badiy drafted that it is surprising that it 
should have found a place in the statute. No provision is first 
made that a direction under Section 15(3) made against the manager 
is legally binding on the employer without further notice. The 
section itself provides for no notice to be given to the employer 
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before an order is made against him although he was not a party 
to the original proceeding. Apart from this being against all 
juristic conceptions, it is no wonder that the first step taken by 
the employer is to attempt to reopen the proceeding on'the ground 
that the manager did not adequately look after his interest when 
the case was being fought out. ` Valuable time is also lost in an 
* attempt to recover from the manager who cannot obviously pay, 
inasmuch as it isa condition precedent bofore a direction under 
this section can be made. 

The provision of Section 20 is also useless in most cases and 
I am not aware of a single instance when it has been utilised. 
The fear of a criminal proceeding is expected to act as 
an incentive to regular payment. But no Court can be expected 
to grant sanction under Section 21 when a nominated manager 
cannot pay because he is not supplied with funds and his own 
wages are in arrear. ; 

These defects can be remedied by proper amendments to the, 
following effect : 

(a) There should be a suitable definition of an employer 
and a provision for nomination of some partner of the firm who 
would be held responsible for payment of wages, proceedings against 
whom would be binding against the firm without further notice 
and who would be liable to prosecution under Section 20 of the, 
Act. This provision should be analogous to Section 7o of the 
Factories Ast (XXV of 1934). The nomination of a manager 
is utterly useless. Section 19 should be suitably amended to make 
the direction executable against the assets of the firm from the 
very beginning. 

Another matter of great importance overlooked by the Act 
is that it has not made the wages of the workers the first charge 
on the assets of the firm. The result has been to make it impossi- 
ble to realise the dues when a large amount falls due and specially 
when the factory closes down. When after a deal of trouble a 
direction for payment is .obtained, it is very often discovered 
that the assets of the company are either mortgaged or charged. 
Protracted litigations follow and poor workers get nothing. 
Although realisable as a fine, Courts refuse to consider the amount 
directed to be realised to be a crown debt or give it any 
precedence over mortgage debts. Neither the manager nor any of 
the partners of the firm can be arrested in execution of the 
direction. This has really defeated the primary purpose of the 
Act. >- J 
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I cannot enter into any detail without making the article too 
long, as to the difficulties created by the dual system of making 
some body the authority under Section 15(1) and leaving the 
realisation of the dues to ordinary magistrates. Every one con- 
nected with these cases knows it very well and this system should 
be abolished at once. 

In actual practice in Calcutta we find another absurd system. 
The authority is usually a senior Judge and the appeal from 
his order lies in some cases to the Judges of the Court of Small 
Causes who I understand are of inferior status. One gets an 
impression from the scheme of the Act that idea of the framers 
thereof was to make the’ subordinate Magistrates the original 
Wages Courtse like the system obtaining in England in connection 
With similar statutes with an appeal to Civil Courts in important 
cases. Further, the High Couri’s power of interference is appa- 
rently negatived by Section 17(2). Cases involving several thousand 
rupees and calling for decision of intricate questions of law 
come up for hearing from time to time. It is desirable that High 
Court’s power of interference should be preserved in such important 
proceedings. It is equally ununderstandable as to why no provi- 
sion is, made in Section 17 to enable an inspector of factories who 
may institute a proceeding under Section 15(2) to file an appeal 
if the decision goes against him. These are cases of particular 
importance where wages of entire body of workers in large factories 
are concerned; 

As a matter of fact in view of all these defects, the , Act 
gives no benefit to the general body of unpaid industrial 
workers. Only a few dismissed employees sometime go to the 
Wages Court to realise their dues in order to avoid the payment 
of stamp duty which they would be requiréd to do if they went to 
the ordinary Civil Court. 
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Harihar Prasad Singh v. Narasingh Prasad Singh. 


Code of Civil Procedure ( At Vof 1908), Sec, ri—Resjudicata between 
co-defendants. 


The respective shares of Harihar and Narasingh both defen- 
dants were declared in a partition suit. Thereafter Narasingh’s suit 
based ona sale deed for declaration of title to and possession of 
some lands allotted to Harihar’s share was decreed. Qn appeal : 
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Held [per Harries, C.J. and Manohar Lall J7.\—that the 
partition decree operated as res judicata. 
S. C 
Suraj Narain Choudhary v. Maharajadhiraja Kumar 
Bisheshwar Singh. 


1949. Mortgagee’s purchase of a portion of the property subject- to mortgage, 
ere 
I. L. R. 19 Pat. 688. if extinguishes the mortgage debt upto the market value of that 


ar portion. 

Maharajadhiraja Kumar, the assignee of four mortgages on 
Suraj’s estate, and auction-purchaser of a fourth share of one of 
the properties in the estate subject to the said mortgage in execu- 
tion of a money decree, brought a suit for enforcing the mortgages 
which was decreed. On appeal : 

Held [per Harries, C.J. and Manohar Zall, J].\—that the 
first mortgage was satisfied to the extent of value of the fourth 
share less the purchase price and that the unsatisfied portion 
of the first mortgage debt could be enforced against the remaining 
three fourths share of the property and other properties. 

S. C. 





“‘Karnidan Sarda v. Sailaja Kanta Mitra. 


1940. Indian Patnership Act (XI of 1932), Sets. 4, ae Contract 
L LR. 19 Pat, 713. Act (IX of 1872), Sets. 23, 28 


S A partnership between Sailaja, a capitalist, and a Railway con- 
tractor not being acted upon though duly executed, the latter by a 

- hypothecation deed kept his outstanding and present bills as 
security with the former. Then Karnidan a creditor attached 
certain immoveable properties and the bills in execution of his 
decree wherein a claim case brought by Sailaja on an alleged 
hathchitta was withdrawn on agreement with Karnidan that he 
would not prosecute Sailaja for the false hathchitta if Sailaja for- 
bore to sue the contractor for his dues. ‘Thereafter Sailaja’s suit 
against the contractor contested by Karmdan was decreed. On 
appeal : 

Held [per Wort and Manohar Lall, JJ.]—that no partnership 
existed, that the agreement was void as the consideration was 
unlawful and that transfer of a debt due by way of security is valid 
and operates as an assignment. 
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